
1   Personal identification information is provided in Appendix A.
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1

Petitioner,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: August 9, 2017

Hearing Officer: Peter B. Vaden

Case No: 2017-0148

Hearing Date: August 4, 2017 

Office of Dispute Resolution, Room 2006
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or MOTHER), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

her due process complaint, Petitioner alleges that Respondent District of Columbia

Public Schools (DCPS) denied Student a free appropriate public education (FAPE) by

not ensuring that Student’s Individualized Education Program (IEP) was revised in May

2017 to provide for a full-time special education placement in a therapeutic day school.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on May 30, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on May 31, 2017.  On June 23, 2017, I

convened a telephone prehearing conference with counsel to discuss the hearing date,

issues to be determined and other matters.  My final decision in this case is due by

August 13, 2017.

 The due process hearing was held before the undersigned impartial hearing

officer on August 4, 2017 at the Office of Dispute Resolution in Washington, D.C.  The

hearing, which was closed to the public, was recorded on an electronic audio recording

device.  The Petitioner appeared in person and was represented by PETITIONER’S

COUNSEL.  Respondent DCPS was represented by DCPS’ COUNSEL.

The Petitioner and Student testified and called EDUCATIONAL ADVOCATE 1

PROGRAM DIRECTOR, MARYLAND SCHOOL PSYCHOLOGIST and EDUCATIONAL

ADVOCATE 2 as additional witnesses.  DCPS called DIRECTOR OF CLIMATE

OPERATIONS, ASSISTANT PRINCIPAL and CLINICAL SOCIAL WORKER as

witnesses.  Petitioner’s Exhibits P-1 through P-38 were all admitted into evidence, with

the exceptions of Exhibits P-7 and P-17 which were withdrawn and Exhibits P-6, P-26,

and P-38 to which DCPS’ objections were sustained.  DCPS’ Exhibits R-1 through R-4

were admitted into evidence without objection.  Counsel for Petitioner made an opening

statement.  Both parties made closing arguments.  Neither party requested leave to file a

written closing.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.
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ISSUES AND RELIEF SOUGHT

The following issue for determination was certified in the June 23, 2017

Prehearing Order:

Did DCPS deny Student a FAPE by failing to offer an appropriate revised IEP at a
May 15, 2017 IEP team meeting, which provided for placement in a full-time
therapeutic day school, provided for full time special education services and
provided for Specialized Instruction in mathematics and written expression?

For relief, the parent requests that the hearing officer order DCPS to immediately

place and fund Student in a suitable placement in a full-time therapeutic, separate,

special education day school and order DCPS to ensure that Student’s IEP is

appropriately revised to include full-time special education.  In addition, the parent

seeks compensatory education for the denials for FAPE alleged in the complaint.

FINDINGS OF FACT 

After considering all of the evidence received at the due process hearing on

August 4, 2017, as well as the argument of counsel, this hearing officer’s findings of fact

are as follows:

1. Student, an AGE youth, resides with Mother in the District of Columbia. 

Testimony of Mother.  Student is eligible for special education under the IDEA disability

classification Specific Learning Disability (SLD).  Exhibit R-2.

2. Student has been enrolled in CITY SCHOOL since the beginning of the

2016-2017 school year.  Previously,  was enrolled in PUBLIC CHARTER SCHOOL

(PCS).  Testimony of Student.  Student failed most of  courses for the 2015-2016

school year at Public Charter School and was chronically absent.  Exhibit P-13.  In the

2016-2017 school year, Student repeated GRADE.  Testimony of Maryland School
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Psychologist, Exhibit P-34.   As of the end of the 2016-2017 school year, Student had

earned a total of 3.5 credits toward graduation.  Exhibits P-13, P-34.

3. In April 2016, Student was referred by PCS for a comprehensive clinical

and psychological reevaluation by EVALUATOR.  Evaluator reported that Student’s

overall cognitive abilities fell in the Very Low range with relative strengths in Processing

Speed and visual scanning abilities.  On the educational achievement measure, Student’s

scores ranged from the Very Low range on the Basic Reading composite, Below Average

in Mathematics and in the Low range in Written Expression.  Student’s behavioral

history and defiance/conduct problems appeared to be related to emotional

dysregulation and environmental/academic challenges as evidenced in both projective

testing and teacher report data.   Evaluator reported that Student met DSM-V criteria

for a Specific Learning Disorder with impairments in Reading and Written Expression

and for Other Specified Disruptive, Impulse-Control and Conduct Disorder.   Exhibit P-

12.

4. Class attendance was not identified as a concern on Student’s April 10,

2015 PCS IEP.  Exhibit P-4.  

5. The PCS IEP team reviewed Student’s IEP on April 8, 2016.  Mother and

Student attended the IEP meeting.  Attendance was described as a serious concern.  By

the date of the IEP meeting, Student had accrued 43 absences from school, of which

only fifteen days were excused.  The team identified Specific Learning Disability (SLD)

as Student’s IDEA disability classification and Mathematics, Reading, Written

Expression and Emotional, Social and Behavioral Development as areas of concern.  

The IEP stated that Student had been tardy for, or skipped, Reading classes.  The team

agreed that Student should receive 20 hours per week of Specialized Instruction and 120
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minutes per month of Behavioral Support Services, all outside general education. 

Exhibits P-5, P-6.

6. Student enrolled in City School for the 2017-2018 school year.  From the

beginning of the school year, Student had attendance and conduct problems.  Between

August 26, 2016 and December 5, 2016, school staff contacted Mother on 12 reported

occasions concerning Student’s conduct, absences from class and tardiness.  Exhibit P-

20.  In the 2016-2017 school year, Student accrued 22 incidents of reported misconduct

at school or leaving school without permission.  Most misconduct infractions were for

unauthorized presence in the hallway or skipping class.  Several of the incidents

involved alleged assaults or threatened assaults on school staff.  Exhibits P-10, P-19.

7. Student would typically go into the school building, but would skip class or

not stay in class for the full period.  At times, Student arrived at school appearing to be

under the influence of proscribed substances.  Testimony of Director of Climate

Operations, Testimony of Clinical Social Worker.

8.   City School administrators attempted a number of approaches to get

Student to attend  classes.  In the fall, Student’s class schedule was changed so that

Student could take culinary arts, as  had requested.  Student was placed in a different

math class with a teacher  liked.  A reward system for desired behavior was proposed. 

The school implemented three attendance plans for Student and the school attendance

counselor and other staff made home visits and telephone calls to confer with Mother. 

Clinical Social Worker developed a new Behavior Intervention Plan (BIP) in February

2017 to target class attendance.  Testimony of Director of Climate Operations,

Testimony of Clinical Social Worker, Exhibit R-31.



2 In her compensatory education proposal, Educational Advocate 1 stated that
Student’s IEP was “amended” on November 3, 2016.  See Exhibit P-30.  In the record,
there is an unsigned amended IEP for Student dated November 3, 2016.  See Exhibit P-
8.  However this document appears to be an uncompleted draft IEP.  For example, the
document’s present levels of performance sections state erroneously that Student is a 
grader at ANOTHER DCPS SCHOOL.  There was no testimony at the due process
hearing about Exhibit P-8.  I find that the evidence does not establish that this was a
final amended IEP for Student.
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9. Student failed most of  courses for the 2016-2017 school year and was

not promoted to the next grade.   was reported to have 121 days of unexcused

absences for the school year. Exhibit P-34.

10. Student’s IEP team at City School convened on March 28, 2017 for the

annual review of Student’s IEP.2  It was reported at the meeting that Student avoided

“4/5 classes” per day and would roam the building or locate places to remain during

instruction time.  Student’s teachers, with the exception of  math teacher, rarely saw

Student in class.  The math teacher was reported to have stated that Student did attend

her class at times, but  was receiving a failing grade due to lack of attendance and not

completing past assignments.  The March 28, 2017 IEP provides for Student to continue

receiving 20 hours per week of Special Education Services outside General Education. 

The IEP states that all of the services are for “Reading.”  This was clearly a scrivener’s

error, because the IEP included annual goals in academics for Mathematics and Written

Expression as well as for Reading.  For Related Services, the IEP provides for Student to

receive 90 minutes per month of Behavioral Support Services in general education and

30 minutes per month of Behavioral Support consultation services.  Exhibit R-1.   By the

end of the 2016-2017 school year, Student had made no progress on any of  IEP goals. 

Exhibit P-23.
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11. A Manifestation Determination Review meeting for Student was convened

at City School on May 15, 2017 following a behavior incident on May 13, 2017.  Mother,

Student and Educational Advocate 2 attended the MDR meeting.  Student’s program

and lack of progress at City School were discussed at the meeting.  Educational Advocate

2 inquired about a full-time stand-alone special education day school for Student and

asked if the team had considered a vocational school for Student.  Clinical Social Worker

recommended instead that there be consideration of City School’s STAY program for

credit recovery.  No action was taken at this meeting to revise Student’s IEP.  Testimony

of Educational Advocate 2, Testimony of Clinical Social Worker, Exhibit P-10.  On July

24, 2017, Educational Advocate 2 wrote school officials by email to find out whether a

least restrictive environment (LRE) referral had been made for Student and to inquire

when a meeting could be convened to discuss another “school/placement/location” for

Student.  Exhibit P-29.

12. Nonpublic School is a private special education day school in suburban

Maryland. Its enrollment of 70 students includes students with Learning Disabilities,

Autism Spectrum Disorder, Other Health Impairment and other IDEA disabilities. 

There are no non-disabled students.  Class size at Student’s grade level is a maximum of

9 students with a special education teacher and a teaching assistant.  Nonpublic School

has a school-wide behavior system using four behavior managers and a behavior

specialist.  Nonpublic School holds a current Certificate of Approval (COA) from the

D.C. Office of the State Superintendent of Education (OSSE).  The tuition for the 180-

day school year is approximately $49,000.  Testimony of Program Director.

13. Student visited Nonpublic School with Mother.   thought the school was

“good.”  Testimony of Student.   has been accepted for admission for the 2017-2018
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school year.  Testimony of Program Director.

CONCLUSIONS OF LAW

Based upon the above findings of fact and argument of counsel, as well as this

hearing officer’s own legal research, the conclusions of law of this hearing officer are as

follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

Did DCPS deny Student a FAPE by failing to offer an appropriate revised
IEP at a May 15, 2017 IEP team meeting, which provided for placement in
a full-time therapeutic day school, provided for full time special education
services and provided for Specialized Instruction in mathematics and
written expression?

Student enrolled at City School at the beginning of the 2016-2017 school year. 

Student’s City School IEP, developed on March 28, 2017, provided for Student to receive

20 hours per week of Specialized Instruction outside general education and 120 minutes

per month of direct and consultative Behavioral Support Services.  Student failed most

of  courses for the school year, even though  was repeating Grade, and  made no
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progress on  IEP goals.  At a Manifestation Determination Review (MDR) meeting at

City School on May 15, 2017, Educational Advocate 2 asked the school representatives to

consider a full-time stand-alone special education day school for Student.  Clinical

Social Worker recommended instead that the parent consider City School’s STAY

program for credit recovery.  No action was taken at this meeting or later to revise

Student’s March 28, 2017 IEP.  Petitioner contends that DCPS’ failure to offer a revised

IEP at the meeting was a denial of FAPE.  DCPS responds that the March 28, 2017 IEP is

appropriate, but that Student is not benefitting because of  willful academic

avoidance.

In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S.Ct. 988

(2017), the U.S. Supreme Court elaborated on the standard, first enunciated in Bd. of

Educ. v. Rowley, 458 U.S. 176, 102 S.Ct. 3034, 73 LED.2d 690 (1982), for what

constitutes an appropriate IEP:

To meet its substantive obligation under the IDEA, a school must offer an
IEP reasonably calculated to enable a child to make progress appropriate
in light of the child’s circumstances. Endrew F., 137 S.Ct. at 999. . . . The
‘reasonably calculated’ qualification reflects a recognition that crafting an
appropriate program of education requires a prospective judgment by
school officials. Id.  . . . Any review of an IEP must appreciate that the
question is whether the IEP is reasonable, not whether the court regards it
as ideal. Id. (emphasis in original.)  . . .  The IEP must aim to enable the
child to make progress. . . .  [T]he essential function of an IEP is to set out
a plan for pursuing academic and functional advancement. Id.  . . . A focus
on the particular child is at the core of the IDEA.  The instruction offered
must be “specially designed” to meet a child’s “unique needs” through an
“individualized education program.”  An IEP is not a form document.  It is
constructed only after careful consideration of the child’s present levels of
achievement, disability and potential for growth. Id. (emphasis in
original.)  . . .  When a child is fully integrated in the regular classroom, as
the Act prefers, what that typically means is providing a level of instruction
reasonably calculated to permit advancement through the general
curriculum.  Id., 137 S.Ct. at 1000. . . . [For a child who is not fully
integrated in the regular classroom and not able to make grade-level
advancement]  educational program must be appropriately ambitious
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in light of his circumstances, just as advancement from grade to grade is
appropriately ambitious for most children in the regular classroom. The
goals may differ, but every child should have the chance to meet
challenging objectives. Id. . . . A reviewing court may fairly expect [school]
authorities to be able to offer a cogent and responsive explanation for their
decisions that shows the IEP is reasonably calculated to enable the child to
make progress appropriate in light of his circumstances.  Id., 137 S.Ct. at
1002. 

At the March 28, 2017 IEP team meeting at City School, Student’s failure to

attend classes was noted as a concern in both the academic and Emotional, Social and

Behavioral Development areas of the IEP.  Student was reported to avoid class for up to

80% of the school day.  Reducing “academic avoidant” behaviors by 50% was included

as an annual IEP goal.  Yet, Student’s March 28, 2017 IEP provided no updated behavior

intervention plan and actually reduced Student’s direct Behavioral Support Service to 90

minutes per month in the General Education setting.  (This may have been an error

because the IEP provided for Student to receive most of  academic instruction outside

general education.)

In her due process complaint, Petitioner did not allege that the March 28, 2017

IEP was inappropriate at the time it was developed, but rather that DCPS denied

Student a FAPE by not offering a revised IEP at the May 15, 2017 meeting at City School. 

The May 15, 2017 meeting was a manifestation determination review (MDR) meeting,

convened pursuant to 34 CFR  § 300.530(e), to determine whether Student’s May 13,

2017 code of conduct violation was a manifestation of  disability.  This was not an IEP

review meeting and DCPS’ not offering a revised IEP at the MDR meeting was not a

denial of FAPE. 

I do not disregard that Student did not make educational progress at City School

under  March 28, 2017 IEP or under the prior PCS March 8, 2016 IEP.  Student failed
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most of  courses for the 2016-2017 school year and was not promoted to the next

grade.   was reported to have 121 days of unexcused absences for the school year.  As

Petitioner’s expert, Maryland School Psychologist, testified, Student’s non-attendance is

the “big reason” why Student is failing.  The dilemma is what to do about it.

The IDEA requires that DCPS respond to a student’s frequent absences.  See, e.g.,

Springfield Sch. Comm. v. Doe, 623 F.Supp.2d 150, 159 (D.Mass.2009) (finding that

once a special education student’s truancy became excessive, and where the absenteeism

was a documented aspect of the student’s disability, the School had an affirmative duty

to take some sort of responsive action, such as reconvening the student’s IEP team.) 

Further, if a Student’s resistance to attending classes is related to  disability and

prevents the student from benefitting from special education, it must be addressed in

the IEP.  Lexington Cty. Sch. Dist. One v. Frazier ex rel. D.T.,  2011 WL 4435690 (D.S.C.

Sept. 22, 2011).  However, the Act does not require school districts “to undertake the

responsibility of, for instance, forcing a child physically to attend school when the child

is neither unable to attend nor impeded by an emotional condition to a marked degree

in following through on his ability to attend.”  W.G. v. New York City Dept. of Educ.,

801 F.Supp.2d 142, 170 (S.D.N.Y.2011).  See, also, Garcia v. Board of Educ. of

Albuquerque, 2007 WL 5023652 (D.N.M. 2007) (“IDEA does not provide a remedy for

this kind of case - where the access to a free and appropriate public education is wide

open, but the student refuses to attend school and refuses the numerous and extensive

educational opportunities afforded to her.” Id.); Springer v. Fairfax County School Bd.,

134 F.3d 659, 661, 664 (4th Cir.1998) (“[I]t is not intended to be the duty of special

education to force socially maladjusted children to school by residentially placing them

if they choose to remain truant.”)
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Therefore, an important question in this case is whether Student’s refusal to

attend class is related to  disability, such as caused by an emotional condition which

impedes  ability to attend.  Student’s IDEA disability is SLD.  In spring 2016,  was

also diagnosed with Other Specified Disruptive, Impulse-Control and Conduct Disorder. 

By the April 8, 2016 IEP review meeting date at PCS, Student had 28 unexcused

absences. Student’s refusal to attend class has become a more acute problem since 

moved from PCS to City School at the beginning of the 2016-2017 school year.  At the

March 28, 2017 IEP team meeting, it was reported that most of Student’s teachers said

they hardly ever saw .  However, the hearing evidence does not establish why

Student skips class or whether  class avoidance behavior is related to  disability. 

Compare D.T., supra, where psychiatrist testified that Student’s unresponsive behavior

and withdrawal were manifestations of  Asperger’s syndrome disability and were not

willful maladaptive behaviors.

In her complaint, Petitioner requests public funding for Student to attend

Nonpublic School.  The D.C. Circuit Court of Appeals has explained that an award of

private-school placement is “prospective relief aimed at ensuring that the [Student]

receives tomorrow the education required by IDEA.”  Branham v. District of Columbia,

427 F.3d 7, 11 (D.C. Cir. 2005).  To make an “an informed and reasonable exercise of

discretion” warranting an order for private placement, there must be evidence of how

the private school’s program might serve the student’s specific educational needs.  See

id. at 12, quoting Reid v. District of Columbia, 401 F.3d 516, 527 (D.C.Cir.2005).  In this

case, the reasons for Student’s failure to attend class are not established by the evidence

and hence, the likelihood that the services offered by Nonpublic School – small

structured classes in a therapeutic setting – would overcome Student’s class avoidance is
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speculative as best.  Maryland School Psychologist recommended a full-time placement

for Student with intensive academic support.  This expert never met Student or

evaluated .  Not did he observe Student in an academic environment or speak with

anyone who has worked with .  Without a more solid basis for his opinion, I do not

accord this expert’s testimony much weight.  Absent an understanding of the reasons for

Student’s failure to attend his classes, supported by appropriate assessment data, or

credible evidence for  how placing Student at a private school would be likely to address

particular needs, I decline to order DCPS to fund Student’s nonpublic placement.

Whether or not Student’s absenteeism is related to  IDEA disability, the Act

still requires DCPS to respond to Student’s chronic class avoidance in the 2016-2017

school year and  resulting failure to progress academically.  That is not to say that

DCPS is obliged to ensure that Student attends class.  Given Student’s age, that is not

possible.  See Garcia, supra.  Over the 2016-2017 school year, City School staff

undertook a number of efforts to get Student to class.  These included writing

attendance contracts, developing a behavior intervention plan, making truancy referrals,

home visits and other communications with the parent and numerous direct

interventions with Student.  These measures failed.  Given this situation, I conclude that

DCPS must ensure that Student is reevaluated to assess the causes of  class avoidance

in order to better equip  IEP team to come up with a plan for Student’s academic and

functional advancement.  See 34 CFR § 300.303(a).  ( A public agency must ensure that

a reevaluation of each child with a disability is conducted . . . [i]f the public agency

determines that the educational or related services needs, including improved academic

achievement and functional performance, of the child warrant a reevaluation.) 

Therefore, I will order DCPS to conduct a psychological reevaluation of Student to focus
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on the causes of Student’s class avoidance and, when the evaluation is completed, to

convene Student’s IEP team to review and update  IEP as appropriate.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Subject to obtaining written consent from the parent, DCPS shall ensure
that Student is promptly and appropriately reevaluated by a qualified
psychologist to assess the causes for Student’s class avoidance and to make
recommendations for revisions to  IEP and educational programming. 
Upon receipt of the psychologist’s report, DCPS shall convene Student’s
IEP team, including the parent, Student and their advocates, to review and
revise, as appropriate, Student’s IEP and educational placement for the
2017-2018 school year in conformity with 34 CFR § 300.320, et seq. and
with this decision; and

2. All other relief requested by the Petitioner herein is denied. 

Date:       August 9, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




