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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1

Petitioner,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: August 7, 2017

Hearing Officer: Peter B. Vaden

Case No: 2017-0145

Hearing Date: July 14, 2017 

Office of Dispute Resolution, Room 2006
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or MOTHER), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

her due process complaint, Petitioner alleges that Respondent District of Columbia

Public Schools (DCPS) denied Student a free appropriate public education (FAPE) by

not ensuring that  Individualized Education Program (IEP) was reviewed and

appropriately revised since the fall of 2016.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on May 26, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on May 27, 2017.  The parties met for a

resolution session on June 14, 2017 and were unable to reach an agreement.  On June

19, 2017, I convened a telephone prehearing conference with counsel to discuss the

hearing date, issues to be determined and other matters.  My final decision in this case

is due by August 9, 2017.

 The due process hearing was held before the undersigned impartial hearing

officer on July 14, 2017 at the Office of Dispute Resolution in Washington, D.C.  The

hearing, which was closed to the public, was recorded on an electronic audio recording

device.  The Petitioner appeared in person and was represented by PETITIONER’S

COUNSEL.  Respondent DCPS was represented by SCHOOL SUPPORT LIAISON and

by DCPS’ COUNSEL.

The Petitioner testified and called EDUCATIONAL ADVOCATE AND

THERAPIST as additional witnesses.  DCPS called School Support Liaison as its only

witness.  Petitioner’s Exhibits P-1 through P-77 were all admitted into evidence without

objection, except for Exhibits P-73 and P-74 which were admitted over DCPS’

objections.  Exhibit P-78 was withdrawn.  DCPS’ Exhibits R-1 through R-21 were all

admitted into evidence without objection, except for Exhibit R-14 which was admitted

over Petitioner’s objection.  Counsel for the respective parties made opening statements

and closing arguments.  Neither party requested leave to file a written closing.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.



2 At the due process hearing, Petitioner, by counsel, withdrew a second issue,
whether DCPS denied Student a FAPE by failing to furnish timely access to certain
education records.
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ISSUES AND RELIEF SOUGHT

The following issue for determination was certified in the June 19, 2017

Prehearing Order:

Did DCPS deny Student a FAPE since the fall of 2016 by failing to ensure that
Student’s IEP was reviewed and revised to provide a more restrictive and
therapeutic setting up to and including a highly structured and therapeutic,
small, special education day school, with between 28 to 32 hours of special
education and related services outside of general education; to provide more
specific and detailed Present Levels of performance (PLOP’s) and baselines and
meaningful and measurable annual goals; to provide more therapy and
Behavioral Support related services and to provide a dedicated aide?2

At the beginning of the due process hearing on July 14, 2017, DCPS’ Counsel

represented that in July 2017, Petitioner had reached agreement with DCPS on an

amended IEP for Student for the 2017-2018 school year.  Petitioner’s Counsel confirmed

this agreement and that Petitioner now seeks only a compensatory education award for

DCPS’ alleged failure to provide an appropriate IEP for Student from fall 2016 through

the end of the 2016-2017 school year.

FINDINGS OF FACT 

After considering all of the evidence received at the due process hearing on July

14, 2017, as well as the argument of counsel, this hearing officer’s findings of fact are as

follows:

1. Student, an AGE child, resides with Mother in the District of Columbia. 

Testimony of Mother.  Student is eligible for special education under the IDEA disability

classification Emotional Disturbance (ED).  Exhibit R-8.
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2. Student has been enrolled in PUBLIC CHARTER SCHOOL since the 2015-

2016 school year.  Previously,  was enrolled in DCPS  schools.  Exhibit R-

1, Testimony of Mother.

3. In spring 2015, Student was initially evaluated by a DCPS psychologist,

SCHOOL PSYCHOLOGIST, for special education eligibility.  Student had been

diagnosed in spring 2013 by a medical doctor with Attention Deficit-Hyperactivity

Disorder (ADHD).  A psychiatrist had diagnosed Student in April 2013 with Mood

Disorder NOS.  The psychiatrist reported the concern that Student was a danger to

 and others.  During pregnancy, Mother had substance-abuse related health

problems and Student had to be detoxified after birth.  Exhibits R-1 and R-2.

4. In her March 6, 2015 report, School Psychologist reported that the medical

doctor evaluations told of a child who does not listen, is disruptive, oppositional and

defiant and noncompliant.  Student began having behavior problems at age 4.  Current

assessment of Student’s social and emotional functioning suggested characteristics

indicative of emotional disturbance (ED) in the areas of inability to learn and

inappropriate behaviors (teacher responses) and inappropriate behaviors and physical

symptoms or fears (father responses).  Achievement testing showed Student’s oral

language skills were average, oral expression skills were average,  level of academic

knowledge was within the average range, and  academic skills were within the low

average range.  For reading, Student’s standard score was average for brief reading, low

average range for broad reading.   mathematics standard score was very low for

math calculation skills.  The teacher rated Student’s level of math calculation skills as

negligible.  Exhibit R-1.  School Psychologist reported that Student appeared to meet

IDEA criteria for ED and ADHD.  Exhibit R-1.
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5. A DCPS school social worker completed a social work assessment of

Student in March 2015.  She concluded that much of Student’s unacceptable behavior at

school was directly related to  ADHD and Mood Disorder diagnoses for which

Student had been prescribed medications.  She predicted that Student could and would

be disruptive to her classroom without medication.  Exhibit R-2.

6. On March 11, 2015, Student was determined eligible for special education

and related services with the disability classification Multiple Disabilities (MD) based

upon concomitant ED and OHI-ADHD impairments.  Exhibit R-3.

7. Student’s initial IEP was developed on March 11, 2015 at CITY SCHOOL. 

The IEP team reported that Student demonstrated behaviors that, if not controlled,

impeded  overall progress; that  was demonstrating behaviors that were, at times,

extreme behaviors which were aggressive in nature and disruptive to the classroom

setting and that Student could be violent and easily drawn to inappropriate behaviors of

others if not redirected.  The March 11, 2015 IEP identified Mathematics and Emotional,

Social and Behavioral Development as areas of concern.  For the Emotional, Social and

Behavioral Development concern, it was reported that Student was unable to sit through

a classroom lesson and that  was very oppositional to  teacher and to other adults. 

For Special Education Services, the IEP provided for 3 hours per week of special

education, including 2 hours outside general education.  For Related Services, the IEP

provided for 60 minutes per month of Behavioral Support Services.  Exhibit R-3.

8. Student enrolled in Public Charter School in the middle of the 2015-2016

school year.  Testimony of Mother.  DCPS is the local education agency (LEA) for Public

Charter School.  Hearing Officer Notice.  Student’s Public Charter School IEP team met

on March 3, 2016 for the annual review of Student’s IEP.  Both parents and Student’s



3 It appears that a District of Columbia court appointed a guardian ad litem for
Student due to a custody dispute between the parents.  See Exhibit P-22.
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guardian ad litem attended the meeting.3  The general education teacher reported that

Student refused to complete work and walked out of class,  that  was usually violent

toward other students in class, that  had hit other students and threatened to hit

teachers and that  was often distracted and distracted other students.   English

Language Arts (ELA) teacher reported that her biggest concern for Student was 

disruptive behavior.  She reported that on average, it took about 10 minutes to redirect

Student and that there was no instruction for other students during that time.  Mother

told the team that Student had started on new medication about two months before. 

Exhibit P-22.

9. The March 3, 2016 IEP team left in place the 3 hours per week of Special

Education Services from the prior year DCPS IEP and increased Behavioral Support

Services from 60 minutes to 120 minutes per month.  Exhibit R-4.

10. Student’s 2015-2016 scores on the Partnership for Assessment of

Readiness for College and Careers (PARCC) assessment were 710 for math (Partially

met expectations) and 673 for ELA (Did not meet expectations).  Exhibit P-62.

11. On April 4, 2016 and August 25, 2016, Student’s PCS case manager

updated  Behavior Intervention Plan.  Exhibits R-6, R-7.

12. In the fall of 2016, Student had repeated reported behavior outbursts.  On

August 23, 2016,  kicked a teacher and pushed over furniture.  On October 25, 2016,

Student persistently disrupted class, left the classroom and gave the teacher the middle

finger.  On November 2, 2016, Student was observed kicking and punching lockers and

walls in the hallway.  On November 3, 2016, Mother stated that Student had not been
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medicated.  Student began screaming, kicking walls and trying to elope from the

classroom.  On November 7, 2016, Student kicked the door and walls and kicked the

teacher when told to stop.  On November 10, 2016, Student began kicking walls, lockers

and the door.  After  was later returned to the classroom,  repeated these acts.  On

November 17, 2016, Student had a screaming incident when  wanted a sharpened

pencil.  On December 12, 2016, Student had a screaming incident and kicked walls and

the door when asked to complete  work.   reportedly intentionally stepped on the

caseworker’s foot, tried to tear down hallway displays and kicked at lockers.  On

December 14, 2016, when redirected, Student began throwing textbooks and turning

over furniture.  Similar behavior outbursts have occurred at school since the beginning

of the 2017 calendar year.  Exhibits P-56, P-61.

13. Student’s grades at PCS for the first two quarters of the 2016-2017 school

year were all C- or higher.   grades declined drastically beginning in the third

quarter.  Exhibit P-54.

14. In January and March 2017, PCS conducted FBAs of Student.  The stated

reasons for referral and background information included that in the 2016-2017 school

year, Student’s negative behaviors had increased.   was not taking medications on a

consistent basis.   had short concentration and would run in and outside of the

classroom environment.   had begun using foul language and spitting on individuals

in the school environment.   had difficulty following directions and maintaining 

focus.   reported behaviors of concern included being out of seat, defiance, immature

talking, moodiness, physical aggression, involuntary urination, late assignments,

noncompliance, picking on others, verbal aggression, bullying, fighting, off-task, poor

hygiene, disorganization, hyperactivity, making excuses, poor motivation, yelling,
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crying, distracting others, minding others’ business, and seeking attention.  The

behaviors were reported to occur in all settings and to last from one hour to all day at

school.  Exhibits R-10, R-11.  In February or March 2017, PCS developed a revised

Behavior Intervention Plan and Crisis Plan for Student.  Testimony of School Support

Liaison, Exhibits R-12 and R-23, 

15. On March 1, 2017, PCS convened a multidisciplinary team (MDT) meeting

for Student.  Mother and Student attended the meeting.  The team agreed to change

Student’s primary disability classification to ED.  The team then met as an IEP team to

revise Student’s IEP.  The IEP team added Reading and Written Expression as areas of

concern.  The team reported on the IEP that Student had difficulty with paying attention

and staying focused and, in addition,  frequent disruptive outbursts caused  to

miss class which had been “extremely detrimental” to  progress in the general

education curriculum.  The team reported that Student was unable to sit through a

classroom lesson, needed several prompts to follow directions and was very oppositional

to  teacher and other adults.  Student’s progress was reported to be “drastically”

affected at the time.  Student was not reading on grade level and rarely completed any

work.   The IEP team increased Student’s Specialized Instruction to 10 hours per week

outside general education and doubled Behavioral Support Services to 240 minutes per

month.  The IEP team determined that Student did not require the support of a

dedicated aide.  Exhibit R-9.

16. On April 28, 2017, PCS convened a meeting with Student’s community-

based interventions (CBI) case worker, who discussed support Student was receiving

from community mental health agencies.  Student’s psychiatrist participated by

telephone and advised that she had not seen Student for four months.  The team agreed
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to meet again in a month to allow Student’s outside agencies providers to work with 

psychiatrist.  A follow-up MDT meeting was convened on May 30, 2017 with Student’s

CBI case worker, but Mother and her representatives did not appear.  Testimony of

School Support Liaison.

17. On June 14, 2017, after the due process complaint was filed in this case,

DCPS offered to increase Student’s Specialized Instruction to 20 hours per week outside

general education and to provide Student 240 minutes per month of Behavioral Support

Services.  Exhibit R-19.  On July 3, 2017, Mother executed a form indicating her

agreement with this proposed amendment to Student’s IEP.  Exhibit R-20.

18. Student also receives approximately one hour per week of Community

Based Intervention one-on-one counseling.  Testimony of Therapist.

CONCLUSIONS OF LAW

Based upon the above findings of fact and argument of counsel, as well as this

hearing officer’s own legal research, the conclusions of law of this hearing officer are as

follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case
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before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

Did DCPS deny Student a FAPE since the fall of 2016 by failing to ensure
that Student’s IEP was reviewed and revised to provide a more restrictive
and therapeutic setting up to and including a highly structured and
therapeutic, small, special education day school, with between 28 to 32
hours of special education and related services outside of general
education; to provide more specific and detailed Present Levels of
performance (PLOP’s) and baselines and meaningful and measurable
annual goals; to provide more therapy and Behavioral Support related
services and to provide a dedicated aide?

At the resolution session in this case, the parent and DCPS agreed that Student’s

IEP should be amended to provide for 20 hours per week of Specialized Instruction

outside general education.  The issue left to be determined is whether DCPS denied

Student a free appropriate public education by not ensuring that  IEP was revised

appropriately when it became evident that the special education and related services in

Student’s March 3, 2016 IEP were not adequate to address  deteriorating behavior at

school and  failure to make educational progress.  Petitioner holds the burden of

persuasion to establish that DCPS had a duty to ensure that Student’s IEP was revised

prior to the March 1, 2017 annual IEP review meeting. 

In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S.Ct. 988

(2017), the U.S. Supreme Court elaborated on the standard, first enunciated in Bd. of

Educ. v. Rowley, 458 U.S. 176, 102 S.Ct. 3034, 73 LED.2d 690 (1982), for what

constitutes an appropriate IEP:

To meet its substantive obligation under the IDEA, a school must offer an
IEP reasonably calculated to enable a child to make progress appropriate
in light of the child’s circumstances. Endrew F., 137 S.Ct. at 999. . . . The
‘reasonably calculated’ qualification reflects a recognition that crafting an
appropriate program of education requires a prospective judgment by
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school officials. Id.  . . . Any review of an IEP must appreciate that the
question is whether the IEP is reasonable, not whether the court regards it
as ideal. Id. (emphasis in original.)  . . .  The IEP must aim to enable the
child to make progress. . . .  [T]he essential function of an IEP is to set out
a plan for pursuing academic and functional advancement. Id.  . . . A focus
on the particular child is a the core of the IDEA.  The instruction offered
must be “specially designed” to meet a child’s “unique needs” through an
“individualized education program.”  An IEP is not a form document.  It is
constructed only after careful consideration of the child’s present levels of
achievement, disability and potential for growth. Id. (emphasis in
original.)  . . .  When a child is fully integrated in the regular classroom, as
the Act prefers, what that typically means is providing a level of instruction
reasonably calculated to permit advancement through the general
curriculum.  Id., 137 S.Ct. at 1000. . . . [For a child who is not fully
integrated in the regular classroom and not able to make grade-level
advancement]  educational program must be appropriately ambitious
in light of his circumstances, just as advancement from grade to grade is
appropriately ambitious for most children in the regular classroom. The
goals may differ, but every child should have the chance to meet
challenging objectives. Id. . . . A reviewing court may fairly expect [school]
authorities to be able to offer a cogent and responsive explanation for their
decisions that shows the IEP is reasonably calculated to enable the child to
make progress appropriate in light of his circumstances.  Id., 137 S.Ct. at
1002. 

The IDEA mandates that an LEA must ensure that the IEP team reviews the

child’s IEP periodically, but not less than annually, to determine whether the annual

goals for the child are being achieved and revises the IEP, as appropriate.  See 34 CFR §

300.324(b).  See, also, D.S. v. District of Columbia, 699 F. Supp. 2d 229 (D.D.C. 2010)

(“Because the IEP must be ‘tailored to the unique needs’ of each child, Bd. of Educ. v.

Rowley, 458 U.S. 176, 181, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982), it must be regularly

revised in response to new information regarding the child’s performance, behavior, and

disabilities.” Id. at 234 (citing 20 U.S.C. §§ 1414(b)-(c).)  The IDEA does not set a time

frame for revising a child’s IEP, except that the IEP must be reviewed at least annually. 

See 34 CFR § 300.324(b)(1).  In an analogous analysis of the timeliness of a parent-

requested special education reevaluation, the U.S. District Court for the District of
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Columbia decided that in light of the lack of statutory guidance, a Local Education

Agency (LEA) must conduct a special education reevaluation, when requested by a

parent, in a “reasonable period of time,” or “without undue delay,” as determined in

each individual case.  See Herbin ex rel. Herbin v. District of Columbia, 362 F.Supp.2d

254, 259 (D.D.C.2005).  Because the IDEA does not provide a time period within which

an IEP team must review an IEP (outside of the annual review), I conclude that, in

response to new information about the child’s behavior that is impeding  learning, an

LEA must likewise ensure that the child’s IEP is reviewed and revised, when

appropriate, within a reasonable period of time or without undue delay.

The hearing evidence establishes that from the beginning of the 2016-2017 school

year, Student’s behavior outbursts have impeded  learning and that of 

classmates.  Despite this, Student made satisfactory grades for the first and second

terms of the school year.  School Support Liaison testified that Student’s behaviors

began to “ramp up” around the beginning of November 2016.  School incident reports in

the records show that Student had repeated intense behavior incidents in November and

December 2016.  By the 2016-2017 winter break, Student’s March 3, 2016 IEP, which

only provided 2 hours per week of special education outside general education and 120

minutes per month of Behavioral Support Services, was clearly no longer adequate to

meet Student’s unique needs.  I find that by the time of the winter break, PCS should

have convened Student’s IEP team to review and revise  IEP to address 

deteriorating behavior.  DCPS’ failure to ensure that Student’s IEP was timely revised

was a denial of FAPE.

The PCS IEP team eventually revised Student’s IEP on March 1, 2017.  The

revised IEP still only provided 10 hours per week of Specialized Instruction and 240
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minutes per month of Behavioral Support Services.  Petitioner’s expert, Educational

Advocate, opined that given the severity of Student’s behaviors, these services were not

enough and that Student required a “full-time” IEP.  DCPS’ expert, School Support

Liaison opined that the March 1, 2017 IEP services would have been appropriate if

Student took  medications.  However, the District may not require a child to be on

prescription drugs in order to receive appropriate IEP services. See 34 CFR §300.174(a). 

DCPS held the burden of persuasion that the March 1, 2017 IEP was reasonably

calculated to enable Student to make progress “appropriate in light of 

circumstances.”  See Endrew F., supra.  I find that DCPS did not meet that burden.

On June 14, 2017, at the resolution session meeting in this case, DCPS offered

Student an IEP which provided for 20 hours per week of Specialized Instruction and

240 minutes per month of Behavioral Support Services, all outside general education. 

Mother, who was represented by Petitioner’s Counsel, agreed to this amended IEP.  I

conclude that DCPS denied Student a FAPE by failing to ensure that  was offered a

revised IEP, with this level of services, by the end of PCS’ 2016-2017 winter break.

Remedy

At the due process hearing, Petitioner’s Counsel sought compensatory education

for Student as the only relief for the denial of FAPE in this case.  The D.C. Circuit Court

of Appeals explained the compensatory education remedy in its decision in B.D. v.

District of Columbia, 817 F.3d 792 (D.C. Cir. 2016):

When a hearing officer or district court concludes that a school district has 
 failed to provide a student with a FAPE, it has “broad discretion to fashion
an appropriate remedy,” which can go beyond prospectively providing a
FAPE, and can include compensatory education. Boose v. District of
Columbia, 786 F.3d 1054, 1056 (D.C.Cir.2015) (internal quotation marks
omitted). As we held in Reid ex rel. Reid v. District of Columbia, an award
of compensatory education “must be reasonably calculated to provide the
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educational benefits that likely would have accrued from special education
services the school district should have supplied in the first place.” 401
F.3d at 524. In other words, compensatory education aims to put a student
like B.D. in the position  would be in absent the FAPE denial. An
appropriate compensatory education award must “rely on individualized
assessments,” and the equitable and flexible nature of the remedy “will
produce different results in different cases depending on the child’s
needs.” Id. In some cases, the award may consist of “only short, intensive
compensatory programs targeted at specific problems or deficiencies,”
while in others the student may require “extended programs, perhaps even
exceeding hour-for-hour replacement of time spent without FAPE.” Id. To
fully compensate a student, the award must seek not only to undo the
FAPE denial’s affirmative harm, but also to compensate for lost progress
that the student would have made.

B.D., 817 F.3d at 797–98.

At the due process hearing, Petitioner’s Expert, Educational Advocate,

recommended that Student be awarded, as compensatory education, 6 hours weekly of

educational tutoring and 4 hours weekly of Behavioral Support Services for 36 weeks,

being the equivalent of approximately one school year.  This would be a total of 216

hours of tutoring and 144 hours of behavioral support services.  Educational Advocate

testified that Student made no educational progress in the 2016-2017 school year and

opined that with appropriate IEP services, Student would have made at least one year’s

progress in Reading, Writing and Mathematics.  However, Student’s grades were

satisfactory for the first two quarters of the 2016-2017 school year and on further

examination, this witness conceded that Student’s regression started after the winter

break.  In this decision, I have found that DCPS denied Student a FAPE for

approximately one half school year by not ensuring that  IEP was appropriately

revised at the time of winter break.  I conclude that an appropriate compensatory

education award, calculated to put Student in the place  would have been, had 

IEP been appropriately revised in the middle of the 2016-2017 school year, would be one
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half the amount of tutoring recommended by Educational Advocate, that is 108 hours of

academic tutoring.

The purpose of Behavioral Support Services is to assist a child with a disability to

benefit from special education and, if appropriate, to succeed in a general education

environment.  See 34 CFR § 300.34(a).  Under Student’s agreed IEP, amended in July

2017, Student will receive 20 hours per week of Specialized Instruction and 240 minutes

per month of Behavioral Support Services.  Student also receives approximately one

hour per week of Community Based Intervention one-on-one counseling.  I find that an

award of additional hours of compensatory education counseling is not needed to put

Student in the position  would be in, had PCS timely updated  IEP before the end

of the 2016-2017 winter break, and I decline to order Behavioral Support Services as a

compensatory remedy.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. As compensatory education for the denial of FAPE in this case, beginning
not later than 21 business days from the date of this decision, DCPS shall
provide Student 108 hours of individual academic tutoring by a qualified
DCPS or third party tutor and

2. All other relief requested by the Petitioner herein is denied. 

Date:       August 7, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




