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      ) 

Student,1     )  Case No.:  2017-0142 

through  Parent,    ) 

 Petitioner,    )  Date Issued:  8/8/17 

      )   
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      )  

District of Columbia Public Schools  ) Hearing Dates:  7/31/17, 8/1/17 & 8/2/17  

(“DCPS”),     ) ODR Hearing Room:  2004 

 Respondent.    )  

      ) 

 

 

HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioner, Student’s Parent, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because  had not been provided 

appropriate Individualized Education Programs (“IEPs”) and placement, and did not receive 

a Functional Behavioral Assessment (“FBA”) and Behavioral Intervention Plan (“BIP”) as 

soon as needed.  DCPS responded that the IEPs and placement were appropriate, and the 

FBA and BIP were timely.   

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 5/23/17, the case was assigned 

to the undersigned on 5/24/17.  DCPS filed a response on 6/2/17 and did not challenge 

jurisdiction.  The resolution session meeting took place on 6/5/17, but the parties neither 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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settled the case nor terminated the 30-day resolution period, which ended on 6/22/17.  A 

final decision in this matter must be reached no later than 45 days following the end of the 

resolution period, as extended by a 10-day continuance, which requires a Hearing Officer 

Determination (“HOD”) by 8/16/17. 

The due process hearing took place on 7/31/17, 8/1/17 and 8/2/17 and was closed to 

the public.  Petitioner was represented by Petitioner’s counsel.  DCPS was represented by 

Respondent’s counsel.  Petitioner was present for the entire hearing.   

Petitioner’s Disclosures, submitted on 7/24/17, contained documents P1 through 

P58, which were admitted into evidence without objection.  Respondent’s Disclosures, 

submitted on 7/24/17, contained documents R1 through R94, which also were admitted into 

evidence without objection.   

Petitioner’s counsel presented four witnesses in Petitioner’s case-in-chief (see 

Appendix A): 

1. Private Psychologist (qualified over objection as an expert in Clinical 

Psychology as it Relates to Evaluations and Making Recommendations for 

Students with Special Education Needs) 

2. Educational Advocate 1 (qualified over objection as an expert in Psychology 

and Special Education Programming) 

3. Educational Advocate 2 (qualified without objection as an expert in Special 

Education Programming and IEP Development) 

4. Parent 

Respondent’s counsel presented two witnesses in Respondent’s case (see Appendix 

A): 

1.  School Psychologist at Public School (qualified without objection as an 

expert in School Psychology) 

2. Principal of Public School  

The issues2 to be determined in this Hearing Officer Determination are: 

                                                 

 
2 Issue 3 (“Whether DCPS denied Student a FAPE by failing to authorize an Independent 

Educational Evaluation (‘IEE’) for occupational therapy, due to Parent’s disagreement with 

DCPS’s evaluation.”) and Issue 4 (“Whether DCPS denied Student a FAPE by failing to 

provide access to  educational records in response to Parent’s January 2017 written 

request.”) were both expressly withdrawn without prejudice at the beginning of the due 

process hearing.  
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Issue 1:  Whether DCPS denied Student a FAPE by failing to provide an appropriate 

IEP and/or placement during (a) 2016/17,3 and/or (b) 2015/16, due to insufficient 

instructional services, lack of adaptive and social-emotional goals, failure to address 

behavior with a social skills group or Behavioral Support Services (“BSS”), and failure to 

provide a Least Restrictive Environment (“LRE”) in a full-time, therapeutic setting with a 

small student-teacher ratio and structure.4  Respondent has the burden of persuasion, if 

Petitioner establishes a prima facie case. 

Issue 2:  Whether DCPS denied Student a FAPE by failing to timely conduct a 

Functional Behavioral Assessment and develop a Behavioral Intervention Plan to provide 

positive behavioral interventions to assist  in school.  Petitioner has the burden of 

persuasion on this issue.   

Petitioner seeks the following relief:   

1. A finding that Student was denied a FAPE. 

2. Within 15 business days, DCPS shall revise Student’s IEP to provide (a) 

appropriate behavioral and adaptive goals, (b) an increase in 

accommodations to address  disability, and (c) a placement/LRE in a full-

time, self-contained, therapeutic Autism program at Public School.5 

3. DCPS shall fund an adaptive assessment if it has not been conducted by the 

time of the hearing.6 

4. DCPS shall fund compensatory education for any denial of FAPE.7   

                                                 

 
3 All dates in the format “2016/17” refer to school years. 
4 Issue 1 combines issues A and B from the due process complaint. 
5 This paragraph incorporates the requested relief of paragraphs b), c), and d) from page 12 

of the due process complaint.  Alternative relief requested in this paragraph for placement 

“in a nonpublic Autism program” was expressly withdrawn without prejudice at the 

beginning of the due process hearing. 
6 Relief requested in this paragraph for funding of “(a) an occupational therapy evaluation, 

[and] (b) an assistive technology evaluation” was expressly withdrawn without prejudice at 

the beginning of the due process hearing. 
7 Compensatory education relating to any uncompleted evaluation(s) is reserved pending 

completion of the evaluation(s) and determination of any impact on the appropriate level of 

special education services.  Petitioner’s counsel was put on notice during the prehearing 

conference that Petitioner must introduce evidence supporting the requested compensatory 

education, including evidence of specific educational deficits resulting from Student’s 

alleged denial of FAPE and the specific compensatory measures needed to best correct those 

deficits, i.e., to elevate Student to the approximate position Student would have enjoyed had 

Student not suffered the alleged denial of FAPE.  Respondent was encouraged to be 
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5. Any other just and reasonable relief.8  

Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact9 are as follows: 

1. Student is a resident of the District of Columbia; Petitioner is Student’s Parent.10  

Student is Age and in Grade at Public School, where  began in 2015/16.11  Student 

attended Prior Public School in 2014/15, and before that was in Public Charter School.12  

Parent researched the best schools for addressing autism and sought entry to Public School, 

even moving to a new residence during the winter of 2015 to have a better chance in the 

school lottery to get Student into Public School.13   

2. Student is described by  teachers as friendly, helpful, sociable, hard-working, kind 

to others, liked by younger peers, and having a good sense of humor.14  Student has a history 

of academic difficulties, communication challenges, hyperactive behaviors, difficulty with 

attending, and social difficulties.15 

3. Student is eligible for special education and related services as a child with Autism 

Spectrum Disorder (“ASD”), although initially  was understood as needing only speech 

and language services.16  Public Charter School first found Student eligible for special 

                                                 

 

prepared to introduce evidence contravening the requested compensatory education in the 

event a denial of FAPE were found. 
8 An additional paragraph (numbered 4 in the Prehearing Order) of requested relief stating 

“DCPS shall provide access to records not previously provided, such as initial evaluation 

reports and the October 2015 IEP; Petitioner’s right to pursue a claim based on newly-

obtained information shall be reserved.” was expressly withdrawn without prejudice at the 

beginning of the due process hearing. 
9 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
10 Parent.   
11 Id.    
12 Parent; Educational Advocate 2.   
13 Parent.   
14 R20-18.   
15 Id.     
16 P20-1; R1-1.   
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education based on Speech or Language Impairment (“SLI”) in 2013/14.17  Parent has had 

legal representation assisting her in addressing Student’s needs throughout the process, since 

at least late 2013.18   

4. IEPs.  Student began 2015/16 at Public School with an IEP dated 11/6/14 from Prior 

Public School which had a disability classification of SLI and provided 4 hours/month of 

speech-language pathology inside general education and 4 hours/month of speech-language 

pathology outside general education.19  Public School developed its first IEP for Student on 

10/13/15, maintaining the SLI classification and providing 2 hours/month of speech-

language pathology inside general education and 4 hours/month of speech-language 

pathology outside general education.20  Following the 12/3/15 Psychological Reevaluation 

discussed below, Public School changed Student’s disability classification to ASD on  

2/2/16 IEP, kept the speech-language pathology services the same, and for the first time 

added specialized instruction, with 60 minutes/week outside general education and 20 

minutes/week inside general education.21  Student’s IEP was amended on 2/11/16 to add 

descriptions of the academic areas of concern, with no change in service levels; Student’s 

IEP was further amended on 11/28/16 to “reflect  current educational program.”22 

5. On  1/3/17 IEP, Student’s specialized instruction was increased to 5 hours/week 

outside general education and 90 minutes/week inside general education, while speech-

language pathology was reduced to 4 hours/month outside general education and none 

inside.23  On  4/4/17 IEP, Student’s services were increased by adding BSS for 2 

hours/month outside general education and 2 hours/month inside, along with occupational 

therapy for 2 hours/month outside general education, and keeping speech-language at 4 

hours/month outside general education and specialized instruction at 5 hours/week outside 

general education and 90 minutes/week inside.24  Finally, on Student’s 6/13/17 IEP,  

specialized instruction was increased to 14 hours/week outside general education and 6 

hours/week inside, while keeping  related services the same.25   

6. Assessments.  Based on a 2014 Woodcock-Johnson III (“WJ-III”) Cognitive 

Abilities Assessment, Student’s overall cognitive functioning score was 77, which was in 

the Low range; subtests ranged from Low to High Average.26  Based on 2014 WJ-III Tests 

of Achievement, Student’s achievement scores were generally high, with some above the 

                                                 

 
17 R4-1,2; R10-2.   
18 R9-1; R18-1; R23-1; R36-2; R41-1; R55-1; R56-1; R68-1; R70-2; R72-7; R73-1; R75-8; 

R82-8; R83-1; R90-1.   
19 P6-1,6.   
20 P7-1,7.   
21 P24; P10-1,7.   
22 P11-1,3,4,5; P12-1.   
23 P13-11.   
24 P14-17.   
25 P20-23.   
26 P23-6,7.   
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90th percentile;  achievement scores dropped to Low Average or Deficit by the 12/3/15 

Psychological Reevaluation, with Letter-Word Identification dropping from 120 to 85, 

Passage Comprehension dropping from 123 to 82, and Applied Problems dropping from 86 

to 52, each more than two standard deviations.27   

7. A 4/27/14 Psychological Evaluation diagnosed Student with Pervasive 

Developmental Disorder, Not Otherwise Specified and concluded that  met the eligibility 

criteria for special education services under the classification of autism.28 

8. A 7/18/14 independent Psychological Evaluation supervised by Private Psychologist 

concluded that Student evinced mild-to-moderate symptoms of ASD during the evaluation, 

supporting a diagnosis of Pervasive Developmental Disorder, Not Otherwise Specified.29  

The report stated that it was unlikely Student could receive the attention needed to succeed 

inside a mainstream classroom; Private Psychologist testified that Student needs a small 

setting with a high teacher-student ratio.30  Among several other things, the report 

recommended that Student should participate in a social skills group and that a BIP should 

be created for .31   

9. Public School.  Soon after beginning at Public School, Parent stated at an 10/13/15 

IEP team meeting that Student was happy being at Public School as  had been “tired, sick, 

[and] stressed” at other schools.32  At Public School, Parent wanted Student to remain in the 

general education setting with a classification of speech delay, despite  diagnoses of ASD 

the previous year.33  Student’s 10/13/15 IEP continued the SLI classification and general 

education setting, which Principal considered appropriate at the time it was developed, as it 

addressed Student’s needs at that time.34  At that point, Student was on grade level;  was 

engaging in  general education classroom and starting to ask peers questions on  

own.35  Student’s classes were largely play-based in 2015/16, so initially did not need to 

include any or much specialized instruction on  IEPs; in 2016/17, academics became 

more difficult.36   

                                                 

 
27 P23-9; P24-7,8 (the 12/3/15 report is ambiguous about whether the WJ-III or WJ-IV was 

administered, but Private Psychologist convincingly testified that the discrepancies were so 

large they could not be attributed to different versions of the test); Private Psychologist; 

Educational Advocate 1.   
28 P23-4; P22.   
29 P23-12.   
30 P23-12; Private Psychologist.   
31 P23-13; Private Psychologist.   
32 R25-1.   
33 P18-1; P19-3; R25-1; Principal.   
34 Principal.   
35 R25-1.   
36 Principal.   
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10. The 2014 reports noting Student’s autism were not in Student’s records when  

arrived at Public School in 2015/16; at the 10/13/15 meeting at Public School, Parent’s 

counsel promised to provide the psychological assessments to Public School.37  After a 

reminder by Public School on 10/22/15, the psychological reports were provided on 

11/12/15, which delayed consideration by Public School and delayed a new psychological 

evaluation and discussion about an FBA.38   

11. Eligibility/Needs.  On 11/17/15, Public School noted that ASD was indicated, so 

Student needed to go through the eligibility process.39  DCPS conducted a 12/3/15 

Psychological Reevaluation which found a likely probability of ASD; the Home rating was 

that ASD was “Very Likely and Requiring Substantial Support,” while the School rating 

was that ASD was “Probably Likely and Requiring Minimal Support.”40  DCPS concluded 

that Student had ASD on 1/19/16 and needed specialized instruction in math, reading and 

writing.41  Being outside general education more than necessary would have a negative 

impact on Student, for  needs to interact with typically-developing peers.42  Using 

Response to Intervention (“RTI”) allows Public School to determine if Student is successful 

and, if not, to incrementally add or modify services, goals, and other supports for .43   

12. A social skills group is part of best practices for a child with Student’s needs and 

would help  engage socially and have successful interactions.44  Private Psychologist 

credibly testified that it would be preferable for Student to have a social skills group at 

school; such a group would be more difficult in the community outside school.45  At Public 

School, Student’s general education class included regular social skills lessons, with a socio-

emotional based curriculum that focused on empathy, problem solving/conflict, and anger 

management/self-control.46   

13. The 2/2/16 IEP did not contain any adaptive goals, which Educational Advocate 2 

asserted were needed to assist Student with transitioning, which is a large challenge for 

.47  Educational Advocate 2 testified that Student needed adaptive goals in things such as 

going to the restroom, staying in line, tying shoes, brushing teeth and packing  

backpack.48  A 6/21/17 Adaptive Behavior Assessment was completed by School 

                                                 

 
37 R24-1; R25-2.   
38 R88-5; R32-1.   
39 R36-2.   
40 R37-1,7.   
41 R39-3,4; R40-1; Principal (confident in decision after Student was at school for five 

months).   
42 School Psychologist; R56-4.   
43 School Psychologist.   
44 Private Psychologist.   
45 Id.     
46 School Psychologist.   
47 Educational Advocate 2; P10.   
48 Educational Advocate 2.   
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Psychologist, but has not yet been reviewed by Student’s team due to summer break.49  

Parent rated Student’s adaptive skills at 48, much lower than Student’s teachers who rated 

 at 75 and 71; the discrepancy might be due to the higher levels of routine, supports at 

school, and peer models resulting in Student functioning at a higher adaptive level at 

school.50   

14. Progress/Interventions.  Student made progress in general education in 2015/16;  

participated in “morning meeting,” raised  hand and responded to questions and made 

comments.51  As of 11/17/15, existing data showed that Student was “on target 

academically.”52  As of 12/17/15, Student had “meaningful spontaneous communication” 

with  peers with no articulation concerns;  use of pragmatic language during periods of 

play was appropriate;  verbal communications were “within functional limits for 

curriculum access.”53  Student’s IEP Progress Reports for 2015/16 indicated that  was 

progressing.54 

15. In 2016/17, Student participated during morning meeting and raised  hand to 

participate, although  was reportedly overwhelmed by the whole class (2:24 ratio).55  At a 

5/1/17 team meeting, Parent requested a dedicated aide for Student, with which the IEP 

team agreed.56  Public School submitted a dedicated aide referral to DCPS, noting that 

Student has “global delays” but benefits from peer interaction and general education 

participation.57  The referral stated that Student requires “constant, frequent attention and 

redirection from an adult to participate in general education.”58  A formal DCPS observation 

of the classroom on 5/9/17 recommended against a dedicated aide to support Student.59  

School Psychologist persuasively testified that Student needs to be close to an adult and 

benefits from a high level of adult support, but that  might become dependent on a 

dedicated aide.60   

16. Without a dedicated aide, the paraprofessional and general education teacher in 

Student’s classroom had to serve as Student’s one-to-one for “talk initiation, completion, 

and classroom participation.”61  The paraprofessional typically worked with all students in 

                                                 

 
49 School Psychologist; R86.   
50 R86-12; School Psychologist.   
51 R19-26 (11/3/15).   
52 R36-2.   
53 R39A-1,2.   
54 R87-26 et seq.   
55 R56-2 (1/3/17).   
56 R76-3; Educational Advocate 2.   
57 P36-20.   
58 Id.     
59 R85-4.   
60 School Psychologist.   
61 P36-20.   
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the classroom, but “primarily” assisted Student during academic instruction, specials, and 

lunch due to  disruptive behaviors in the classroom.62   

17. The DCPS observer recommended a small classroom setting for Student because  

was “very successful” in a smaller setting with minimal noise and number of students.63  

Student thrives with one-to-one instruction.64  Parent sought a smaller setting and smaller 

classroom for Student, focusing on the self-contained autism classroom at Public School, 

which is capped at eight students and is already full for the upcoming school year.65   

18. Public School staff and administration were working “diligently,” attempting to meet 

Student’s academic and behavior needs through all the interventions and resources provided, 

but  continued to struggle.66  Student’s DIBELS for the end of 2016/17 show no or 

modest progress, with two measures increasing and then falling back to zero in the March 

and April 2017 assessments.67  Student’s IEP Progress Reports for 2016/17 indicated that  

was generally progressing on  goals (and mastered a couple) until the fourth reporting 

period when  regressed on several goals.68  By the end of 2016/17, Student had regressed 

on 3 of 3 math goals, regressed in previously mastered reading goals, and regressed in 

written expression; Parent’s educational advocate sought a self-contained program for 

students with ASD, with which the IEP team disagreed.69  Student’s regression in 2017 may 

have been impacted by events outside school, as there were custody issues between 

Student’s parents; at one point the police were called to school due to a loud argument heard 

by Student in the school atrium over who was taking Student for the weekend.70   

19. Student did progress on speech and language goals; Parent noted  improvement in 

speech, and peers no longer needed to “translate” Student’s utterances.71  Student’s reading 

showed some progress, but was not consistent.72  Student progressed on  iReady math 

from a score of 319 at the beginning of 2016/17 to 349 at the end, which was nearly On 

Level.73  Principal testified that the growth indicated by Student’s iReady math scores was 

not captured by  IEP goals.74   

                                                 

 
62 R85-2.   
63 R85-4; School Psychologist (Student functions better in smaller group).   
64 R25-1; P23-12 (works better with individualized attention); Educational Advocate 1.   
65 Educational Advocate 2; School Psychologist; Principal.   
66 R85-4.   
67 P37; P37-3,7; Educational Advocate 1.   
68 R87-53 et seq.; R88-32.   
69 P20-5; P20-34; R81-3,4; Principal; Educational Advocate 1.   
70 Principal.   
71 R81-4; P20-2; Educational Advocate 1.   
72 P20-8.   
73 P45-1; P20-5.   
74 Principal.   
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20. In the 6/13/17 IEP meeting, Student’s team sought 20 hours/week of specialized 

instruction in total, with 14 hours outside general education, since  does better in small 

groups, and 6 hours inside general education to generalize  skills with general education 

peers and show  growth and learning; Educational Advocate 2 dissented.75   

21. Emotional/Social/Behavioral Issues.  Student used physical contact (i.e. pushing and 

grabbing peers) as a means of communicating due to  delays in expressive language.76  In 

2014, Student “often” became very aggressive when playing with peers, which moderated 

over time.77  Parent felt that Student was misunderstood, as  hitting and pushing was 

simply to get attention due to  autism and should not have been considered behavior 

issues.78   

22. At Public School, Student began making friends for the first time;  had friends 

from school at  birthday party in October 2015.79  Student considers most of the children 

in  class to be  friends now and wants to have a big party for them this summer.80  

Student enjoyed  classroom in 2015/16, but was not happy at school in 2016/17 and said 

 “hates” school; it became a struggle to get  to go every morning.81   

23. Student is very competitive and becomes upset when  is not perfect.82  Parent was 

concerned that she was never informed that Student was not meeting expectations; she was 

shocked when she saw a chart showing that Student was below average in  grade since 

 teachers were saying  was doing “fine.”83  School Psychologist credibly testified that 

Student cannot be expected to be on grade level given  disability, including serious 

speech delays.84   

24. FBA.  As of 11/17/15, an FBA was not needed as Student was accessing the 

curriculum; existing data showed that Student was “on target academically.”85  The 2/2/16 

and 2/11/16 IEPs contained nothing to address Student’s behavior issues.86  Nor did the 

1/3/17 IEP or earlier IEPs provide BSS.87  Principal considered the 2/2/16 and 2/11/16 IEPs 

appropriate at the time they were developed; there was no indication that Student needed 

                                                 

 
75 R81-5.   
76 R28-4,16; School Psychologist (hitting is sometimes simply communication of needs).   
77 R28-4; School Psychologist.   
78 Parent.   
79 Id.    
80 Parent; Principal (noting Student’s friends).   
81 Parent.   
82 Id.    
83 Id.     
84 School Psychologist.   
85 R36-2.   
86 Educational Advocate 2; P11; P12.   
87 Educational Advocate 2.   
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more service hours or a more structured environment.88  Principal credibly testified that the 

IEP team agreed that the 1/3/17 IEP was appropriate; she didn’t recall any disagreement.89    

25. Multiple interventions were implemented with Student to address identified 

behaviors of concern, including universal social-emotional learning lessons in the 

classroom, a visual schedule, and providing one-to-one adult support when possible and at 

specific times of the day.90  A behavior contract for Student, including an incentive chart 

targeting “safe hands” (not inappropriately touching or hitting), was introduced in late 

September 2016; Student initially did well and then regressed.91  In early December 2016, 

 behavior chart was updated and included visual cues; the chart was further updated on 

1/11/17.92  When Student did not have success, the Public School team continued to work to 

find new approaches to help  be successful, such as more immediate rewards using a 

reward sheet and desired behavior photos.93   

26. Parent through counsel had requested an FBA and the IEP team discussed it on 

1/3/17, determining that additional information was not needed then concerning Student’s 

emotional/social/behavioral development.94  The IEP team, including Parent and her 

educational advocate, agreed to continue the RTI process for emotional/social/behavioral 

development.95  The school social worker had been collaborating with Student’s IEP team 

and working closely with Student’s teacher with a graduated response; Student had been 

making progress.96   

27. A very thorough FBA was ultimately developed on 3/3/17 and updated on 4/4/17; 

the “Summary of Information Gathering/Evaluation Methods” alone was over seven single-

spaced pages.97  Strengths and Difficulties Questionnaires were completed by Parent and the 

general education teacher on 1/4/17 and 1/5/17, and by the special education teacher on 

2/6/17; Public School sought input from Student’s father as well.98 

28. The focus of the FBA was on Student’s distractibility behaviors (e.g., easily 

distracted, overstimulated) and disruptive behaviors (e.g., touching and invading the space 

of others).99  Observations indicated that Student had significant difficulties engaging with 

                                                 

 
88 Principal.   
89 Id.    
90 R64-2; R71-2.   
91 R64-2.   
92 R64-2; R71-2; P36-38 et. seq.; R94-2 et seq.; School Psychologist.   
93 P49-3; P36-30 et seq.; School Psychologist.   
94 R62-1.   
95 Id.    
96 R62-1; School Psychologist.   
97 P20-18; R64-1,6 et seq.; R71-1,6 et seq.   
98 R64-4,5; R71-9.   
99 R64-1; R71-1.   
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peers without problems.100  Student’s distractibility and disruptive behaviors are related to 

 identified disability of ASD.101  A BIP was developed on 4/4/17, following a discussion 

of details by Student’s IEP team; the BIP was implemented throughout  school day.102  

Student’s BIP was updated in meetings on 5/1/17 and 6/13/17.103   

29. Functioning.  As a child on the autism spectrum, Student is considered moderate to 

higher functioning.104  Student is higher functioning than most of the children in the self-

contained autism class at Public School, some of whom are non-verbal.105  Most higher 

functioning children with ASD are in general education at Public School.106  School 

Psychologist thinks that Student would not like being in a class with lower functioning 

children, as  wants to do what  typically-developing peers do.107  Student benefits from 

peer interactions in general education.108  Public School offers a range of options to support 

Student apart from the self-contained autism program.109  Principal credibly testified that 

DCPS has done what it thought best for Student based on the information available to it at 

the time.110   

Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’”  Endrew F. ex rel. Joseph F. v. Douglas County Sch. Dist. RE-1, 137 S. Ct. 988, 

994, 197 L. Ed. 2d 335 (2017), quoting Honig v. Doe, 484 U.S. 305, 311, 108 S. Ct. 592, 98 

L.Ed.2d 686 (1988).  “The IEP is the means by which special education and related services 

are ‘tailored to the unique needs’ of a particular child.”  Endrew F., 137 S. Ct. at 994, 
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quoting Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 181, 102 

S. Ct. 3034, 73 L. Ed. 2d 690 (1982). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(14); Endrew F., 137 

S. Ct. at 994; Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of Mass., 471 U.S. 

359, 369, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985); Jenkins v. Squillacote, 935 F.2d 

303, 304 (D.C. Cir. 1991); Dist. of Columbia v. Doe, 611 F.3d 888, 892 n.5 (D.C. Cir. 

2010).   

The IEP must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The Act’s 

FAPE requirement is satisfied “by providing personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.”  Smith v. Dist. of 

Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012), citing Rowley, 458 U.S. at 203.  The 

IDEA imposes no additional requirement that the services so provided be sufficient to 

maximize each child’s potential.  Rowley, 458 U.S. at 198.  In its recent decision, the 

Supreme Court made very clear that the standard is well above de minimis, however, stating 

that “[w]hen all is said and done, a student offered an educational program providing 

‘merely more than de minimis’ progress from year to year can hardly be said to have been 

offered an education at all.”  Endrew F., 137 S. Ct. at 1001.   

In addition, Respondent must ensure that to the maximum extent appropriate, 

children with disabilities are educated with children who are nondisabled, and special 

classes, separate schooling, or other removal of children with disabilities from the regular 

educational environment occurs only if the nature or severity of the disability is such that 

education in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily.  34 C.F.R. 300.114; Endrew F., 137 S. Ct. at 1000 (children with 

disabilities should receive education in the regular classroom to the extent possible). 

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights.  Brown v. Dist. of Columbia, 179 F. Supp. 3d 15, 25-26 (D.D.C. 2016), quoting N.S. 

ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010). 

Petitioner carries the burden of production and persuasion, except on issues of the 

appropriateness of an IEP or placement on which Respondent has the burden of persuasion, 

if Petitioner establishes a prima facie case.  D.C. Code Ann. § 38-2571.03(6); Schaffer ex 

rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005).  



Hearing Officer Determination  

Case No. 2017-0142 

 

 

 

 

 

14 

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether . . . sufficient evidence [was presented] to meet the burden of proof that 

the action and/or inaction or proposed placement is inadequate or adequate to provide the 

student with a FAPE.”  5-E D.C.M.R. § 3030.3.     

Issue 1:  Whether DCPS denied Student a FAPE by failing to provide an 

appropriate IEP and/or placement during (a) 2016/17, and/or (b) 2015/16, due to 

insufficient instructional services, lack of adaptive and social-emotional goals, failure to 

address behavior with a social skills group or Behavioral Support Services, and failure to 

provide a Least Restrictive Environment in a full-time, therapeutic setting with a small 

student-teacher ratio and structure.  (Respondent has the burden of persuasion, if Petitioner 

establishes a prima facie case.)  

Petitioner established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which met its burden of demonstrating that it provided 

appropriate IEPs and placement for Student.  The heart of the issue goes to whether Student 

needed to be in a self-contained autism classroom, or was more appropriately placed in a 

general education setting with supports as DCPS convincingly demonstrated. 

The applicable legal standard for analyzing the appropriateness of an IEP has 

recently been articulated by Chief Justice Roberts for a unanimous Supreme Court as 

whether it is “reasonably calculated to enable a child to make progress appropriate in light 

of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The undersigned views this 

new standard as building on and buttressing prior articulations of whether the challenged 

IEP was “reasonably calculated to produce meaningful educational benefit” and to permit 

Student to access the general education curriculum to the extent possible.  See Damarcus S. 

v. Dist. of Columbia, 190 F. Supp. 3d 35, 51 (D.D.C. 2016); A.M. v. Dist. of Columbia, 933 

F. Supp. 2d 193, 204 (D.D.C. 2013), quoting Rowley, 458 U.S. at 206-07.   

The measure and adequacy of the IEPs are to be determined as of the time they were 

provided to Student.  See, e.g., S.S. ex rel. Shank v. Howard Rd. Acad., 585 F. Supp. 2d 56, 

66 (D.D.C. 2008).  The appropriateness of Student’s IEPs is analyzed by considering the 

specific concern raised by Petitioner.  See 34 C.F.R. 300.320(a)(4),(5); Honig, 484 U.S. at 

311.  In determining the appropriateness of Student’s educational placement, in turn, the 

standard under the IDEA is that DCPS “must place the student in a setting that is capable of 

fulfilling the student’s IEP.”  Johnson v. Dist. of Columbia, 962 F. Supp. 2d 263, 267 

(D.D.C. 2013).   

Here, Student was diagnosed with ASD in 2014, but when beginning at Public 

School in 2015/16, Parent wanted Student to remain in a general education setting with a 

classification of speech delay, rather than ASD. This was done in Public School’s first 

10/13/15 IEP, which continued the SLI classification in general education of the previous 

IEP.  At that time, Student was on grade level and was engaging in  general education 

classroom, as  was interacting with peers.  Principal considered the 10/13/15 IEP 

appropriate at the time it was developed, as it addressed Student’s needs at the time.  The 

undersigned concurs.   
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Public School did not have the 2014 psychological evaluations diagnosing Student’s 

autism in Student’s records and Parent’s advocates were a little slow to provide them.  That 

delayed Public School’s consideration of the reports and a DCPS psychological evaluation 

to determine eligibility under ASD.  The new Psychological Reevaluation was completed on 

12/3/15, which provided the basis for an ASD classification in the 2/2/16 IEP.  With the new 

classification, the 2/2/16 IEP included specialized instruction for the first time, albeit in very 

small amounts (60 minutes/week outside general education and 20 minutes/week inside), as 

2015/16 was mostly play-based, with limited academics.  Student’s subsequent IEPs 

increased services step by step as  IEP team determined appropriate, with relatively 

frequent enhancements.  On  1/3/17 IEP, Student’s specialized instruction was increased 

to 5 hours/week outside general education and 90 minutes/week inside general education; on 

 4/4/17 IEP, Student’s services were increased by adding BSS for 2 hours/month outside 

general education and 2 hours/month inside, along with occupational therapy for 2 

hours/month outside general education, while on Student’s 6/13/17 IEP,  specialized 

instruction was increased to 14 hours/week outside general education and 6 hours/week 

inside.  Principal, who was frequently involved in Student’s many IEP team meetings, 

credibly testified that the IEPs were appropriate as of the time they were drafted.  The 

undersigned concurs, again noting that the required analysis does not look at the results after 

the fact, and does not require all of a child’s needs to be met perfectly. 

While the IEPs did not contain the adaptive goals that Petitioner argued they should 

have, the undersigned is persuaded that Public School did work on adaptive skills as a 

practical matter to help Student learn to go to the restroom, stay in line, tie  shoes, and 

pack  backpack; any failure to include explicit goals do not rise to the level of a 

substantive violation that would impact Student’s education.  Further, an Adaptive Behavior 

Assessment was completed by School Psychologist after the school year ended, which has 

not been reviewed by Student’s team yet.   

Similarly, it is clear that Public School did a great deal of work with Student on 

social-emotional issues, instructing on social skills, and providing behavioral support, 

regardless of whether the social-emotional issues were included as express goals in each IEP 

or behavioral support was always included as BSS.  Specifically, Student received social-

emotional learning lessons in the classroom, had one-to-one adult support at various times 

during the day, and had a behavior contract, including an incentive chart which was updated 

as needed.  Further, it is clear that Student was receiving significant amounts of one-to-one 

support even in  general education classroom, for the paraprofessional and general 

education teacher in Student’s classroom served as Student’s one-to-one support for 

classroom participation and other functions.  While the paraprofessional typically worked 

with all students in the classroom, she primarily assisted Student during academic 

instruction, specials, and lunch to assist with  behaviors. 

Student made progress in general education in 2015/16, participating in morning 

meeting, as  raised  hand and responded to questions and made comments.  Notably, 

Student had meaningful spontaneous communication with  peers with no articulation 

concerns, used pragmatic language during periods of play appropriately, and  verbal 
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communications were sufficient for curriculum access.  Student’s IEP Progress Reports for 

2015/16 indicated that  was progressing.   

In 2016/17, Student continued to participate during morning meeting, still raising  

hand to participate.  Student was reportedly overwhelmed when  whole class was 

together, but benefited from peer interaction and general education participation.  While 

Public School staff and administration worked diligently, attempting to meet Student’s 

academic and behavior needs,  showed signs of regression.  Student’s IEP Progress 

Reports for 2016/17 indicated that  was generally progressing on  goals until the fourth 

reporting period when  regressed on several.  Student’s regression may have been 

impacted by events outside school in 2017, as custody issues between Student’s parents 

resulted in police being called to school due to a loud argument heard by Student in the 

school atrium.  However, Student did clearly progress on speech and language goals, as 

Parent recognized. 

As a result, in the 6/13/17 IEP meeting, Student’s team increased  IEP support up 

to 14 hours of specialized instruction outside general education, since  does better in small 

groups, and 6 hours inside general education to generalize  skills with general education 

peers and show  growth and learning. 

Significantly, Student made friends for the first time at Public School and had 

friends from school at  birthday party.  Student now considers most of the children in  

class to be  friends.  That might not have been the case if  had been in the self-

contained autism classroom, as Student is higher functioning than most of the children there, 

some of whom are non-verbal.  School Psychologist believes that Student would not like 

being in a class with lower functioning children, as  seeks to do what  typically-

developing peers do, which helps  learn and progress.  Principal credibly testified that 

DCPS has done what it thought best for Student based on the information available to it at 

the time.   

The undersigned is persuaded by Respondent and all of the record evidence that 

Student’s IEPs were reasonably calculated to enable Student to make appropriate progress in 

 circumstances, and also by the testimony of Principal and School Psychologist that 

Student benefits from  interactions with peers in general education so that  

LRE/placement was appropriate.  There was no denial of FAPE in Issue 1.   

Issue 2:  Whether DCPS denied Student a FAPE by failing to timely conduct a 

Functional Behavioral Assessment and develop a Behavioral Intervention Plan to provide 

positive behavioral interventions to assist  in school.  (Petitioner has the burden of 

persuasion on this issue.)  

Petitioner failed to meet its burden on this issue as Public School did provide Student 

positive behavioral interventions, as well as a thorough FBA and BIP in due course.  

The IDEA requires, in the case of a student whose behavior impedes  own 

learning or that of others, that the IEP team consider the use of positive behavioral 
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interventions and supports, and other strategies, to address that behavior.  34 C.F.R. 

300.324(a)(2)(i).  In Long v. Dist. of Columbia, 780 F. Supp. 2d 49, 61 (D.D.C. 2011), 

quoting Harris v. Dist. of Columbia, 561 F. Supp. 2d 63, 68 (D.D.C. 2008), the Court stated 

“it is important to note that ‘the IDEA . . . recognizes that the quality of a child’s education 

is inextricably linked to that child’s behavior.’”  The Court further explained that an FBA is 

“essential” in addressing behavioral difficulties, so plays an integral role in the development 

of an IEP.  Long, 780 F. Supp. 2d at 61, quoting Harris, 561 F. Supp. 2d at 68.  In addition, 

“where a school fails to draft a BIP for a student, that failure may render the student’s IEP 

unreasonable” if the IEP team does not review the FBA and consider positive behavioral 

interventions and supports, and other strategies to address the behavioral problems.  

Beckwith v. Dist. of Columbia, 208 F. Supp. 3d 34, 57 (D.D.C. 2016). 

Here, Student’s behaviors were part of  disability as a child with ASD, for Student 

often hit or pushed other children simply as a way of trying to communicate with them.  

Indeed, Parent felt that Student was misunderstood when those efforts at communication 

were treated as behavioral problems.  In any case, Student did have behaviors that caused 

concern in the classroom, and Public School implemented multiple interventions to address 

them, including social-emotional learning lessons in the classroom, a visual schedule, one-

to-one adult support at times throughout the day, a behavior contract with Student, including 

an incentive chart which was an important positive intervention.  Student’s behavior chart 

was updated to include visual cues and further updated later.  Notably, when Student did not 

have success, the Public School team continued to work to find new approaches to help  

including the use of more immediate positive rewards, using a reward sheet and desired 

behavior photos. 

Parent sought an FBA which the IEP team discussed and initially determined that 

additional information was not needed at that point.  Student’s IEP team, including Parent 

and her educational advocate, agreed to continue the RTI process for 

emotional/social/behavioral development by determining if Student was successful in those 

areas and, if not, to incrementally add or modify services, goals, and other supports.  

Further, the school social worker had been collaborating with Student’s IEP team and 

working closely with Student’s teacher on a graduated response which had helped Student 

make progress.   

Ultimately, a very thorough FBA was developed on 3/3/17 and then updated on 

4/4/17.  The focus of the FBA was on Student’s distractibility behaviors, such as being 

easily distracted and overstimulated, and  disruptive behaviors, such as touching and 

invading the space of others.  A BIP was developed on 4/4/17, following discussion by 

Student’s IEP team; the BIP was implemented throughout Student’s school day.  Student’s 

BIP was also updated, in meetings on 5/1/17 and 6/13/17.   

This Hearing Officer concludes that Public School did meet it obligation to provide 

Student with positive behavioral interventions and that it was reasonable to proceed 

incrementally with an RTI approach and not immediately move to an FBA and BIP, 

especially given Student’s young age.  Petitioner has failed to demonstrate otherwise. 
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ORDER 

Petitioner has not prevailed on either issue in this case.  Accordingly, it is hereby 

ordered that any and all claims and requests for relief are dismissed with prejudice. 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 
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