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JURISDICTION:
The hearing was conducted, and this decision was written, pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due
Process Hearing was convened on March 15, 2018, and March 16, 2018, at the District of
Columbia Office of the State Superintendent of Education (“OSSE”) Office of Dispute
Resolution (“ODR”) 10150 First Street, N.E. Washington, D.C. 20003, in Hearing Room 111.
BACKGROUND AND PROCEDURAL HISTORY:
The student or (“Student”) is age ______and in grade _____.2 Student resides with Student’s
parent (“Petitioner”) in the District of Columbia. Student has been determined eligible for
special education and related services pursuant to IDEA with a disability classification of other
health impairment (“OHI”) due to Attention Deficit Hyperactivity Disorder. District of
Columbia Public Schools (“DCPS”) is Student’s local educational agency (“LEA”). Student is
assigned to a DCPS school (“School A”) where Student began attending in January 2017. On
January 19, 2018, Petitioner filed the current due process complaint asserting, inter alia, DCPS
failed to provide Student an appropriate individualized educational program (“IEP”) and location
of service at School A.
Relief Sought:
Petitioner asks that the Hearing Officer order DCPS to create and/or revise Student’s functional
behavior assessment (“FBA”) and behavior intervention plan (“BIP”) to appropriately address
student’s behaviors and attendance issues. Petitioner requests that DCPS develop an appropriate
IEP that provides for a full-time out of general education IEP to be implemented in a residential
school. In the alternative, Petitioner requests a therapeutic, non-public day school. Should the
Hearing Officer agree to a full-time therapeutic, non-public day school, Petitioner requests that
the IEP team reconvene after 45-days to discuss whether a more restrictive environment is
necessary. Petitioner also seeks independent evaluation(s) and an award of compensatory
education. Alternatively, Petitioner requests DCPS funding to assess and determine
compensatory education.
LEA Response to the Complaint:
DCPS filed a timely response to the complaint on January 29, 2017. DCPS contends that
Student’s IEP and placement are appropriate. DCPS asserts that Student has not been available
for the services and has advised School A of unwillingness to receive academic or socialemotional services that are made available. DCPS contends that Student’s BIP was created
without Student’s involvement because Student refused to cooperate with the process.
Nonetheless, DCPS asserts the BIP was developed to address Student’s specific issues. DCPS
denies it has failed to comprehensively evaluate Student. Rather, Student has been unavailable
for evaluation.
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Resolution Meeting and Pre-Hearing Conference:
The parties held a resolution meeting on February 7, 2018. The parties did not mutually agree to
proceed directly to hearing. The 45-day period began on February 20, 2018, and ends [and the
Hearing Officer’s Determination (“HOD”) is due] on April 4, 2018.
The undersigned Hearing Officer (“Hearing Officer”) convened a pre-hearing conference
(“PHC”) on February 8, 2018, and issued a pre-hearing order (“PHO”) on February 13, 2018,
outlining, inter alia, the issues to be adjudicated.
ISSUES: 3
The issues adjudicated are:
1. Whether DCPS denied Student a free appropriate public education ("FAPE") by failing to
provide Student with an appropriate IEP and/or location of service to address severe
behavioral, attendance and academic issues from January 2017 to the present.
2. Whether DCPS denied Student a FAPE by failing to implement and/or develop an
appropriate FBA and BIP from January 2017 to the present.
3. Whether DCPS denied Student a FAPE by failing to timely and comprehensively
evaluate the student from January 2017 to the present by failing to conduct or authorize a
psychiatric evaluation and/or a vocational assessment, and/or a psychological evaluation
and/or an occupational therapy (“OT”) evaluation.
RELEVANT EVIDENCE CONSIDERED:
This Hearing Officer considered the testimony of the witnesses and the documents submitted in
each party’s disclosures (Petitioner’s Exhibits 1 through 68 and Respondent’s Exhibits 1 through
15) that were admitted into the record and are listed in Appendix A.4 The witnesses testifying
on behalf of each party are listed in Appendix B.5

3 The Hearing Officer restated the issues at the hearing and the parties agreed that these were the issues to be

adjudicated.
4 Any item disclosed and not admitted or admitted for limited purposes was noted on the record and is noted in
Appendix A.
5 Petitioner presented six witnesses: (1) Student’s mother (Petitioner), (2), an educational advocate employed by the
law firm representing Petitioner, designated an expert witness, (3) a second educational advocate employed by the
law firm representing Petitioner, designated an expert witness in psychology, (4) a clinical psychologist, (5) a DCPS
Spanish teacher, and (6) a DCPS speech language pathologist. Respondent presented five witnesses: (1) the School
A Dean of Students, (2) a DCPS social worker, (3) DCPS Director of Culture and Climate at School A, (4) a DCPS
special education teacher, and (5) a DCPS occupational therapist
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SUMMARY OF DECISION:
Petitioner had the burden of production on all issues adjudicated and the burden of persuasion on
all issues adjudicated except issue #1. The burden of persuasion fell to Respondent on issue #1
after Petitioner met a prima facie case. The Hearing Officer concluded Respondent did not
sustain the burden of persuasion by a preponderance of the evidence on issue #1 and Petitioner
did not sustain the burden of persuasion by a preponderance of the evidence on issues #2 and #3.
As a result, the Hearing Officer ordered DCPS to complete evaluations or authorize independent
evaluations at its discretion, convene an IEP meeting to update Student’s IEP and provide
Student compensatory education in the form of tutoring and mentoring.
FINDINGS OF FACT: 6
1. Student resides with Petitioner in the District of Columbia. (Petitioner’s testimony)
2. Student has been determined eligible for special education and related services pursuant
to IDEA with an OHI disability classification due to ADHD. (Respondent’s Exhibit 7-1)
3. Student is assigned to School A, Student’s neighborhood DCPS school, where Student
began attending in late January 2017. DCPS is Student’s LEA. (Petitioner’s testimony,
Petitioner’s Exhibit Exhibits 4-1, 36-1)
4. Prior to attending School A, Student attended School B, a public charter school that was
its own LEA. At School B Student had an IEP developed on April 22, 2016. The IEP
had goals in the areas of math, reading, written expression and emotional, social and
behavioral development. The present levels of performance (“PLOP”) sections in math
and reading indicated Student was operating on grade level, but Student was displaying
difficulties with grammar, sentence structure, vocabulary and essay writing. The IEP
noted Student had difficulty following rules and displayed resistant behaviors. The IEP
prescribed 6 hours per week of specialized instruction inside the general education setting
and 240 minutes per month of behavioral support services outside the general education
setting. (Petitioner’s Exhibit 35)
5. Student was expelled from School B on or about October 26, 2016, for possessing
prohibited items on the school campus, activating a false alarm, destruction of school
property, and causing a disruption to the operations of the school. Specifically, Student
lit matches near a bathroom sprinkler system and caused the false activation of the
sprinkler. The water from the sprinkler caused more than $5,000 in damage to school
property. (Petitioner’s Exhibit 26-4, 26-9, 26-10, 30-2, 30-3, 30-4, 30-5)

6 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a

parenthesis following the finding. A document is noted by the exhibit number. The second number following the
exhibit number denotes the page of the exhibit from which the fact was extracted. When citing an exhibit that has
been submitted by more than one party separately, the Hearing Officer may only cite one party’s exhibit.
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6. On October 20, 2016, School B performed an FBA of Student. The evaluator observed
Student in class, reviewed Student’s file, performed teacher interviews, and reviewed
Student’s BASC-3 7 and concluded Student engaged in off-task and disruptive behaviors
in class due to ADHD, feelings of uncertainty around the work in class due to absences,
organizational and academic deficiencies, and to gain attention. The evaluator
recommended, among other things, that Student (1) receive a psychiatric assessment to
determine whether medication would assist Student in controlling symptoms of ADHD,
(2) incentivizing daily class attendance, (3) moving Student near the front of the
classroom, and (4) positive reinforcement for on-task behavior. (Petitioner’s Exhibit 431, 43-2, 43-3)
7. On October 26, 2016, School B developed a BIP for Student to target Student’s off-task
disruptive behaviors such as yelling, banging on desks and making fun of another
student. The BIP listed interventions which included meeting with a support person to
set the number of days Student would remain in class for the entire class period,
rewarding Student by permitting time with friends, once Student reached 80% classwork
completion without disruptive behaviors, involvement in outside activities, and
behavioral support services. The BIP contained accommodations that included the use of
non-verbal cues, check-ins and periodic breaks. In accordance with the BIP, Student was
to be observed by a social worker every two (2) weeks at a minimum. Follow-up
meetings were to occur every 6-8 weeks. (Petitioner’s Exhibit 42-1, 42-2)
8. Once Student was expelled from School B, Student was in an interim placement at a
DCPS school, (“School C”) for approximately 40 school days. Student was assigned to
attend School A on January 31, 2017. (Petitioner’s testimony, Petitioner’s Exhibit 4-1)
9. Once Student began attending School A in January 2017, Student’s attendance record at
School A from January 31, 2017, through June 14, 2017, indicate that Student was absent
from school for sixty (60) days, with fifty-five (55) of those days being unexcused
absences and five (5) days, excused absences. Student arrived at school late three (3)
times. (Petitioner’s Exhibit 4-1, 4-2, 6-1)
10. A Student Incident Report details several issues related to Student’s conduct during the
period of February 2017, through April 2017. On February 23, 2017, Student made a
verbal, written or physical threat to a person or property (including intimidating posture).
The incident report states that Student attempted to get a pass and then pushed pass the
teacher, making immediate physical contact with the adult. Student’s actions created a
disruption in the classroom. As a result of this incident, School A requested a parent
conference. (Petitioner’s Exhibit 16-2)
11. On March 28, 2017, Student was cited with causing a disruption on school properties or
at any DCPS-sponsored or supervised activity. According to the incident report, Student
failed to comply with security staff instructions to return to the door for a search. Student
was escorted back to the security checkpoint where Student began grabbing the walk-thru
7 Behavior Assessment System For Children, Third Edition (BASC-3)
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metal detector, in an attempt to destroy it. Petitioner and the D.C. Metropolitan Police
were notified of the event. (Petitioner’s Exhibit 16-1)
12. On April 5, 2017, Student used obscene, seriously offensive, or abusive language or
gestures, because Student was angry about not being allowed to remain in physical
education. Student was told to go to the health class, and began throwing items, and
using obscenities. Student refused to follow verbal directives and left the school entrance
without the permission of school staff. Student’s actions resulted in an off-site, shortterm suspension that lasted from April 6, 2017, to April 10, 2017. (Petitioner’s Exhibit
16-1)
13. On April 13, 2017, Student received a citation for unauthorized presence in the hallway
during class time. In response to this incident School A contacted Student’s parent in
writing or by phone. (Petitioner’s Exhibit 16-1)
14. On April 13, 2017, an IEP team met to review and revise Student’s IEP. Petitioner
participated in the April 13, 2017, meeting. The IEP lists Student’s disability as OHI for
ADHD. The IEP contains goals in Math, Reading, Written Expression, and Emotional,
Social and Behavioral Development. The IEP team increased student’s services and
provided Student with fifteen (15) hours per week of specialized instruction out of the
general education setting. However, Student’s behavior support services were reduced to
sixty (60) minutes per month out of the general education setting. (Petitioner’s Exhibit
36-1, 36-9)
15. The present levels of performance (“PLOP”) in each of the academic areas of Student’s
April 13, 2017, IEP indicated that Student had not attended School enough to obtain
current data on Student’s academic functioning. The emotional, social and behavioral
development section indicated Student engaged in disruptive and off-task behaviors that
had resulted in out of school suspensions. (Petitioner’s Exhibit 36-3, 36-4, 36-5, 36-6,
36-7)
16. On May 3, 2017, School A forwarded an Over age/Under Credited Student Letter to
Petitioner. This letter advised Petitioner that Student was not on track to graduate in June
2018, and that School A recommended that Student enroll in an alternative education site
to have the greatest chance of earning a diploma. The letter listed the names and
telephone numbers of four (4) other schools and was signed by the principal at School A.
(Petitioner’s Exhibit 23-1)
17. Student’s IEP progress report for the fourth quarter of SY 2016-2017 indicated that
Student was making no progress in any of the IEP goals. (Petitioner’s Exhibit 40)
18. Student’s Progress Report for end of year SY 2016-2017 listed Student’s Term Grade
Point Average (“GPA”) as 0.25, Student’s Year GPA was 0.42 and Student’s Cumulative
GPA was 1.39. The GPA was based upon a grading scale of “0” to “4.0”. Student
needed to complete fifty (50) more community service hours to meet the grade-level
target. Student earned a final grade of “F” in the following courses: Chemistry, Extended
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Literacy, Spanish I, World History & Geography II, and Biology. Student received a
final grade of “D” in English II and Geometry Part B, and Student received a “C+” in
Fitness & Lifetime Sports II. Student’s absences from class instruction ranged from a
high of forty-three (43) days to a low of twenty-one (21) days. Student’s Scholastic
Reading Inventory (SRI) result from September 12, 2014, was listed as a Lexile level of
571, seven grade levels below Student’s grade. (Petitioner’s Exhibit 6-1, 6-2, 6-3)
19. On September 5, 2017, School A convened an IEP meeting regarding Student at the
request of Petitioner’s advocate on Petitioner’s behalf. The advocate raised issues as to
why there was little recent data used on the PLOPs of Student’s IEP. The advocate
requested DCPS conduct evaluations including the following: psychological,
occupational therapy, speech and language, a FBA and BIP. (Witness 1’s testimony,
Petitioner’s Exhibit 64)
20. On September 18, 2017, Student came to the attention of the Superior Court of the
District of Columbia, Family Court, as a delinquent on charges of Destruction of
Property, Second Degree Theft, Receiving Stolen Property and Unlawful Entry of a
Motor Vehicle. On October 18, 2017, the court ordered the Child Guidance Clinic to
conduct a psychoeducational evaluation to obtain relevant information concerning
Student’s intellectual, emotional, behavioral and academic functioning. (Witness 2’s
testimony, Petitioner’s Exhibit 47-1, 47-2)
21. Student’s court-ordered psychoeducational evaluation by the Child Guidance Clinic
consisted of a clinical interview with Student, a collateral interview with Student’s parent
and a phone consultation with Student’s probation officer. Student was tested using the
Wechsler Adult Intelligence Scale-Fourth Edition (“WAIS-IV”), the Woodcock-Johnson
IV, Tests of Achievement (“WJ-IV-ACH”), the Personality Assessment Inventory for
Adolescents (“PAI-A”); the Conners Comprehensive Behavior Rating Scale-Self Report
(“CBRS-SR”), and the Trauma Symptom Checklist for Children (“TSCC”). The parent
completed the Conners Comprehensive Behavior Rating Scale-Parent (“CBRS-P”). The
evaluator reviewed Student’s court documents, Probation Officer’s Status Report as well
as other documents. (Witness 2’s testimony, Petitioner’s Exhibit 47-1, 47-2)
22. Student scored in the Borderline range in Verbal Comprehension (76) and General
Ability Index (79) on the WAIS-IV, while Working Memory (95) and Processing Speed
(97) were within the Average range. Perceptual Reasoning (86) and Full-Scale IQ (84)
were within the Low Average Range. (Petitioner’s Exhibit 47-7, 47-8)
23. Student’s Achievement scores were generally several years below grade level. Student
Broad Achievement score was 86, with a grade equivalent of 6.6; Sentence Reading
Fluency was 81, with a grade equivalent of 5.1; Math Facts Fluency was 93, with a grade
equivalent of 8.0 and Sentence Writing Fluency was 108, with a grade equivalent of
˃17.9. Student’s Broad Reading score was 81, with a grade equivalent of 5.4. Student’s
Broad Mathematics score was 94, with a grade equivalent of 8.4, and Student’s Broad
Written Language score was 87, with a grade equivalent of 6.5 (Petitioner’s Exhibit 4712, 47-13)
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24. The psychologist noted Student often loses temper, has anger outbursts and is physically
aggressive as evidenced by suspensions sand expulsions for fights. The psychologist
diagnosed Student with Unspecified Disruptive, Impulse-Control, and Conduct Disorder;
Academic Problems; Parent-Child Relationship Problems, and Problems Related to Other
Legal Circumstances. (Witness 2’s testimony, Petitioner’s Exhibit 47-15, 47-16)
25. The psychologist recommended that Student be enrolled in weekly individual therapy,
engage in family therapy, and be referred for drug treatment due to daily marijuana use.
The evaluator noted that Student’s assessment scoring did not overtly suggest ADHD and
that Student’s IEP should be updated as it related to emotional disturbance (“ED”). The
psychologist stated that Student may be functioning closer to the average range,
cognitively and academically and should receive tutoring in reading to improve skills and
confidence. The psychologist recommended a psychiatric consultation to determine
whether Student’s symptoms were aligned with a diagnosis of ADHD and whether
medication might improve behavior. The evaluator also recommended a mentor for
Student and a vocational assessment. (Petitioner’s Exhibit 47-16, 47-17, 47-18)
26. On November 7, 2017, DCPS performed a review of Student’s Independent Evaluation
from the Child Guidance Clinic and issued a report on January 10, 2017. The reviewer
determined that Student exhibited symptoms related to ADHD and continued to meet the
criteria of OHI based upon the Conners and ADHD measures. Due to a head injury
Student sustained as a toddler, the reviewer recommended that medical documentation be
obtained to determine whether Student should be eligible as a child with Multiple
Disabilities (“MD”), to include OHI and Traumatic Brain Injury (“TBI”). The DCPS
psychologist recommended, inter alia, a revised formal attendance plan and an updated
FBA and BIP. (Petitioner’s Exhibits 48-1, 48-4, 48-5, 48-6, 48-8, 48-9, 48-10)
27. In September and October 2017, DCPS conducted a speech and language evaluation.
The evaluator had difficulty convincing Student to complete the evaluation but was
eventually able to evaluate Student after attempting on multiple days. The evaluator
determined that Student’s communication skills were adequate to access or gain benefit
from the general education curriculum. Student scored within the average range on most
of the evaluation instruments and only demonstrated minor weaknesses in some areas of
communication. However, Student did not demonstrate a disability in speech or
language. (Witness 4’s testimony, Petitioner’s Exhibit 49-1, 49-7)
28. On October 17, 2017, DCPS conducted an FBA for Student. School A developed an
updated BIP; however, Student refused to participate in developing the updated BIP.
(Witness 8’s testimony, Respondent’s Exhibit 4, Petitioner’s Exhibit 45)
29. On October 27, 2017, DCPS forwarded an email to Petitioner’s attorney regarding the
completion of Student’s FBA and speech language evaluation as well as Student’s refusal
to permit a psychological and/or occupational therapy evaluation. (Petitioner’s Exhibit
50-1, Respondent’s Exhibits 4, 6)
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38. Student’s attendance record at School A from August 22, 2017, through January 24,
2018, shows that Student was absent from school for fifty-eight (58) days, of which fiftyfour (54) were unexcused absences and four (4) were excused. During this period,
Student arrived at school late on thirteen (13) occasions. (Petitioner’s Exhibit 5-1, 5-2)
39. On January 25, 2018, School A convened an IEP meeting. Petitioner’s educational
advocate participated in the meeting. The team reviewed the recent psychological
evaluation. Petitioner advocate requested Student be considered for disability
classification of emotional disability (“ED”). The DCPS psychologist did not agree
Student would qualify for the ED classification. The team discussed Student’s in-school
behavior difficulties and reviewed and discussed Student’s FBA and BIP. (Petitioner’s
Exhibit 62)
40. School A convened another IEP meeting in February 2018. The School A members of
the team determined because of Student’s difficulty in completing class assignments the
team determined that Student needed a more structured environment so that core
academic instruction was provided outside the general education setting. The School A
team members believed Student could attend non-academic courses such a music and
physical education with non-disabled peers. The team discussed Student’s disability
classification but did not make a final determination. (Witness 9’s testimony)
41. Student also has behavior difficulties at home. (Petitioner’s testimony)
42. Student has acknowledged to School A staff that difficulties Student is experiencing at
home have contributed to Student’s behavioral difficulties at School. Student currently
does not believe school is a priority and has been more focused on earning money outside
of school to help meet Student’s basic economic needs. (Witness 4’s testimony, Witness
6’s testimony, Witness 9’s testimony)
43. When Student first arrived at School A Student was defiant and had a difficult time
following directives from adults but Student got along with peers. Student has recently
become more respectful of adults. Because Student has fallen behind academically,
Student has become discouraged and is failing all classes. (Witness 6’s testimony)
44. School A’s psychologist and occupational therapist have attempted to conduct
evaluations of Student but Student refused the evaluations. (Witness 9’s testimony,
Witness 10’s testimony, Petitioner’s Exhibit 51)
45. Petitioner’s attorney and educational advocate have referred Student for acceptance to
residential and non-public therapeutic day schools but Student has not been accepted to
any of those schools due to Student’s extreme behaviors. Petitioner’s other educational
advocate, who is a psychologist, after reiewing of Student’s evaluations and educational
records opined that Student displays socially maladaptive behaviors, meets the criteria for
ED disability classification and requires a placement in a residential treatment center or at
least a therapeutic day school with constant supervision. (Witness 1’s testimony, Witness
5’s testimony, Petitioner’s Exhibit 58-1)
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46. Petitioner’s educational advocate proposed a compensatory education plan that requests
Student be placed in a residential treatment program that will provide psychological
services, that Student receive a psychiatric evolution, two years with a mentoring
organization and/or work with a non-profit organization in the area of construction and
architecture to accomplish community services hours, and a compensatory education
evaluation. (Petitioner’s Exhibit 65)
CONCLUSIONS OF LAW:
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision-making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits. An IDEA claim is viable only if [DCPS’] procedural violations affected
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir.
2006)
34 C.F.R. § 300.17 provides:
A free appropriate public education or FAPE means special education and related services that-(a) Are provided at public expense, under public supervision and direction, and without charge;
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an
appropriate preschool, elementary school, or secondary school education in the State involved;
and (d) Are provided in conformity with an individualized education program (IEP) that meets
the requirements of Sec. 300.320 through 300.324
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case, as noted in the PHO,
Petitioner had the burden of production on all issues adjudicated and the burden of persuasion on
all issues adjudicated except issue #1. The burden of persuasion fell to Respondent on issue #1
after Petitioner met a prima facie case.8 The normal standard is preponderance of the evidence.
8 DC Code § 38-2571.03 (6) provides:

(A) In special education due process hearings occurring pursuant to IDEA (20 U.S.C. § 1415(f) and 20 U.S.C. §
1439(a)(1)), the party who filed for the due process hearing shall bear the burden of production and the burden of
persuasion; except, that:
(i) Where there is a dispute about the appropriateness of the child’s individual educational program or
placement, or of the program or placement proposed by the public agency, the public agency shall hold the burden
of persuasion on the appropriateness of the existing or proposed program or placement; provided, that the party
requesting the due process hearing shall retain the burden of production and shall establish a prima facie case before
the burden of persuasion falls on the public agency. The burden of persuasion shall be met by a preponderance of the
evidence.
(ii) Where a party seeks tuition reimbursement for unilateral placement, the party seeking
reimbursement shall bear the burden of production and the burden of persuasion on the appropriateness of the
unilateral placement; provided, that the hearing officer shall have the authority to bifurcate a hearing regarding a
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See, e.g. N.G. V. District of Columbia 556 f. Sup. 2d (D.D.C. 2008). See also 20 U.S.C. §1451
(i)(2)(C)(iii).
ISSUE 1: Whether DCPS denied Student a FAPE by failing to provide Student with an
appropriate IEP and/or location of service to address severe behavioral, attendance and academic
issues from January 2017 to the present.
Conclusion: Respondent did not sustain the burden of persuasion by a preponderance of the
evidence on this issue.
In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry for
determining whether a school district has satisfied the FAPE requirement. First, the state must
have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, the
IEP that is developed must be "reasonably calculated to enable the child to receive educational
benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, the IEP
must consider the (i) strengths of the child; (ii) concerns of the parents; (iii) results of the initial
or most recent evaluation; and (iv) academic, developmental, and functional needs of the child.
Pursuant to Schaefer v. Weast, 554 F.3d 470 (U.S. App. 2009), the Hearing Officer must “focus
on the adequacy of the IEP at the time it was created, and ask if it was reasonably calculated at
that time to enable the student to receive educational benefits.”
In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 988 (2017), the U.S.
Supreme Court elaborated on the “educational benefits” requirement pronounced in Rowley: To
meet its substantive obligation under the IDEA, a school must offer an IEP reasonably calculated
to enable a child to make progress appropriate in light of the child’s circumstances. . . . Any
review of an IEP must appreciate that the question is whether the IEP is reasonable, not whether
the court regards it as ideal. . . . When a child is fully integrated in the regular classroom, as the
Act prefers, what that typically means is providing a level of instruction reasonably calculated to
permit advancement through the general curriculum. . . . If that is not a reasonable prospect for a
child, his IEP need not aim for grade-level advancement. But his educational program must be
appropriately ambitious in light of his circumstances, just as advancement from grade to grade is
appropriately ambitious for most children in the regular classroom. The goals may differ, but
every child should have the chance to meet challenging objectives. Endrew F., supra, 137 S. Ct.
at 999–1000 (citations omitted).
In determining the educational placement of a child with a disability, each public agency must
ensure that the placement decision is made by a group of persons, including the parents, and
other persons knowledgeable about the child, the meaning of the evaluation data, and the
placement options; and is made in conformity with the Least Restrictive Environment provisions
of the IDEA; and the public agency must ensure that the child's placement is determined at least
unilateral placement; provided further, that if the hearing officer determines that the program offered by the public
agency is appropriate, it is not necessary to inquire into the appropriateness of the unilateral placement.
(B) This paragraph shall apply to special education due process hearings resulting from complaints filed after July 1,
2016.
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annually, is based on the child's IEP, and is as close as possible to the child's home. See 34
C.F.R. § 300.116. 9
Removing a child with disabilities "from the regular education environment occurs only when
the nature or severity of the disability is such that education in regular classes cannot be achieved
satisfactorily." 34C.F.R. § 300.550; see also 20 U.S.C. § (a)(5)(A) (a disabled child is to
participate in the same activities as non-disabled children to the "maximum extent appropriate");
Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d 32, 43 (D.D.C. 2006) ("The IDEA
requires school districts to place disabled children in the least restrictive environment possible.")
Pursuant to D.C. Code § 38-2561.02(c) (c) Special education placements shall be made in the
following order or priority; provided, that the placement is appropriate for the student and made
in accordance with the IDEA and this chapter: (1) DCPS schools, or District of Columbia public
charter schools pursuant to an agreement between DCPS and the public charter school;
(2) Private or residential District of Columbia facilities; and (3) Facilities outside of the District
of Columbia.
The evidence demonstrates that Student came to School A with an IEP that prescribed 6 hours of
specialized instruction per week inside the general education setting and 240 minutes per month
of behavioral support services outside the general education setting. Student had been expelled
from a previous school before coming to School A. At School A Student continued to have
behavioral difficulties and developed attendance problems. At Student’s April 13, 2017, meeting
although the IEP team increased Student’s specialized instruction and changed the setting to
outside general education, the team decreased Student’s behavior support services. By the end of
SY 2016-2017, Student had failed the majority of classes. Student’s IEP progress report
indicated Student made no progress on IEP goals.
At the start of SY 2017-2018 School A convened an IEP meeting at Petitioner’s request. At the
meeting School A agreed to conduct evaluations. With persistence, some of the evaluators were
able to conduct evaluations despite Student’s initial refusal. However, DCPS was unable to
complete the psychological evaluation and the OT evaluation despite repeated attempts. During
the first semester of SY 2017-2018 Student continued to have significant behavior difficulties
with displays of aggression and profanity and class disruptions. In addition, Student continued to
have significant attendance problems.
9 Pursuant to 34 C.F.R. § 300.115 - Continuum of alternative placements (a) Each public agency must ensure that a
continuum of alternative placements is available to meet the needs of children with disabilities for special education
and related services. (b) The continuum required in paragraph (a) of this section must-- (1) Include the alternative
placements listed in the definition of special education under Sec. 300.38 (instruction in regular classes, special
classes, special schools, home instruction, and instruction in hospitals and institutions); and (2) Make provision for
supplementary services (such as resource room or itinerant instruction) to be provided in conjunction with regular
class placement. Pursuant to DC Code § 38–2561.02. (c) Special education placements shall be made in the
following order or priority; provided, that the placement is appropriate for the student and made in accordance with
the IDEA and this chapter: (1) DCPS schools, or District of Columbia public charter schools pursuant to an
agreement between DCPS and the public charter school; (2) Private or residential District of Columbia facilities; and
(3) Facilities outside of the District of Columbia.
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A psychological was eventually completed due to Student’s court involvement and DCPS
convened an IEP meeting in January 2018 to review the court ordered psychological evaluation.
The evaluation revealed that Student was operating significantly below grade level and
recommended a psychiatric consultation to determine whether medication might improve
Student’s behavior. The evaluator also recommended a mentor for Student and a vocational
assessment. Petitioner’s educational advocate requested prior to that meeting that DCPS place
student in a non public therapeutic day school. At the meeting the team discussed but did not
agree to change Student’s disability classification to ED. The team attempted another meeting
in February 2018 that also resulted in Student’s disability classification and IEP services
remaining unchanged. Since that IEP meeting there is no indication Student’s behaviors or class
attendance have improved despite School A conducting a FBA and updating Student’s BIP.
Student continues to fail at School A.
Based upon this evidence, the Hearing Officer concludes that when School A updated Student’s
IEP on April 13, 2017, it was reasonable for the team to have increased the amount and setting of
Student’s specialized instruction. However, based upon Student’s behavioral difficulties prior to
attending School A and after Student began attending at School A, including Student’s
attendance problems, the Hearing Officer does not consider it reasonable for School A to have
reduced Student’s behavioral support services from 240 minutes per month to 60 minutes per
month.
During the first half of SY 2017-2018 Student’s began to display even greater behavior
difficulties and continued attendance problems. DCPS agreed to conduct evaluations and was
able to conduct some of the evaluations. Because of Student’s court involvement, a team was
able to review an updated psychological evaluation at a January 2018 IEP meeting. Student’s
April 22, 2016, IEP indicated Student was operating on grade level in reading and math;
however, the recent psychological evaluation demonstrated Student was operating significantly
below grade level in these areas. Although the team discussed whether Student qualified for an
ED disability classification, the team took no action to increase either Student’s specialized
instruction or behavior support services in light of the recent evaluation data and Student’s
continued behavior difficulties and attendance problems. Consequently, the Hearing Officer
concludes that as of that January 25, 2018, meeting, Student’s IEP and placement at School A
were clearly inappropriate. Yet, DCPS took no action to change student’s IEP at that point or
student’s placement or location of services. The Hearing Officer concludes that at this point
DCPS had clearly denied Student a FAPE.
ISSUE 2: Whether DCPS denied Student a FAPE by failing to implement and/or develop an
appropriate FBA and BIP from January 2017 to the present.
Conclusion: Petitioner did not sustain the burden of persuasion by a preponderance of the
evidence on this issue.
“To prevail on a claim under IDEA, a party challenging the implementation of an IEP must show
more than a de minimus failure to implement all elements of that IEP, and instead, must
demonstrate that the …authorities failed to implement substantial or significant portions of the
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IEP” Savoy v. District of Columbia (DC Dist. Court) February 2012 adopted Houston Indep.
School District v. Bobby R. 200 F3d 341 (5th Circ. 2000)
34 C.F.R. § 300.324 requires that in the case of a child whose behavior impedes the child’s
learning or that of others, an IEP team must consider the use of positive behavioral interventions
and supports, and other strategies, to address that behavior. However, IDEA does not mandate
that a BIP be developed. In the comments to the regulations it is noted that a BIP is not a part of
a student’s IEP unless mandated by a state requirement.10 The Hearing Officer is aware of no
such requirement in the District of Columbia.
Nonetheless, the evidence demonstrates that Student brought an FBA and BIP from School B to
School A. There is no evidence that School A took any action to update Student’s FBA or BIP
during SY 2016-2017 in light of Student’s behavioral difficulties and attendance problems.
However, following the September 5, 2017, meeting School A updated Student’s FBA and BIP.
Although it appears that Student refused to participate in the development of the BIP, the
evidence demonstrates that School A made a good faith effort to address Student’s behavioral
difficulties by updating these documents.
It also appears that School A staff attempted to implement the BIP to address student’s
behavioral difficulties but their attempts, especially those of Student’s Spanish teacher, were
unsuccessful in eliminating Student’s aggressive and disruptive behaviors. However, the fact
that the BIP was apparently not successful in eliminating Student’s behavior difficulties does not
amount to a denial of a FAPE to Student in and of itself. Consequently, the Hearing Officer
concludes Petitioner did not sustain the burden of persuasion by a preponderance of the evidence
on this issue.
ISSUE 3: Whether DCPS denied Student a FAPE by failing to timely and comprehensively
evaluate the student from January 2017 to the present by failing to conduct or authorize a
psychiatric evaluation and/or a vocational assessment, and/or psychological evaluation and/or
OT evaluation.
Conclusion: Petitioner did not sustain the burden of persuasion by a preponderance of the
evidence on this issue.
34 C.F.R. § 300.303(a) makes clear that, “A local education agency (“LEA”) shall ensure that a
re-evaluation of each child with a disability is conducted if a public agency determines that the
educational or related services needs, including improved academic achievement and functional
performance, of the child warrant a reevaluation; or…if the child’s parents or teacher requests a
re-evaluation.” and that the reevaluation must be conducted at least once every three years.
Requests for evaluations/reevaluations are to be conducted in a timely manner. Herbin v. Dist.
of Columbia, 362 F. Supp. 2d. 254, 259, 261 (D.C.C. 2005).
34 C.F.R. §300.304 provides evaluation procedures that require that the agency use a variety of
10 Functional behavioral assessments and behavior intervention plans are not required components of the IEP under
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assessment tools, and it specifically states that the agency must not use any single measure or
assessment as the sole criterion for determining if the child is a child with a disability and
determining an appropriate program. 11
The evidence demonstrates that DCPS agreed to conduct evaluations of Student at the September
5, 2017, meeting and made good faith attempts to conduct all the evaluations that were requested
at that meeting. DCPS was successful, despite Student’s resistance, in conducting the speech
and language evaluation and the FBA and updating Student’s BIP. Several unsuccessful
attempts were made to conduct the OT evaluation and the psychological evaluation. DCPS has
expressed a willingness to conduct the OT evaluation as soon as the Student is available. Based
on this evidence the Hearing Officer does not conclude that there was a denial of FAPE to
Student because DCPS was unable to complete all the evaluations that it had agreed to conduct at
the September 5, 2017, meeting.
The evidence demonstrates that a psychological evaluation was ultimately conducted under court
order and an IEP team reviewed that evaluation within a reasonable time of its completion on
January 25, 2018. The remaining evaluations Petitioner asserts DCPS failed to conduct were
assessments that were recommended by the court ordered psychological evaluation, specifically
a vocational assessment and a psychiatric consultation to determine whether Student’s symptoms
were aligned with a diagnosis of ADHD and whether medication might improve behavior. The
IEP team did not review the evaluation in order to consider the recommended assessments until
after Petitioner had filed her due process complaint. Although DCPS has apparently not yet
agreed to conduct these assessments, at the time the complaint was filed there was no violation
because an IEP team had not yet considered these additional evaluations. Consequently, the
Hearing Officer concludes that Petitioner did not sustain the burden of persuasion by a
preponderance of the evidence on this issue.
Remedy:
A hearing officer may award appropriate equitable relief when there has been an actionable
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)
Under the theory of compensatory education, "courts and hearing officers may award
educational services to be provided prospectively to compensate for a past deficient
11 34 C.F.R. § 300.304 Evaluation procedures. (a) Notice. The public agency must provide notice to the parents of a child with a
disability, in accordance with § 300.503, that describes any evaluation procedures the agency proposes to conduct. (b) Conduct of
evaluation. In conducting the evaluation, the public agency must— (1) Use a variety of assessment tools and strategies to gather
relevant functional, developmental, and academic information about the child, including information provided by the parent, that
may assist in determining— (i) Whether the child is a child with a disability under § 300.8; and (ii) The content of the child’s
IEP, including information related to enabling the child to be involved in and progress in the general education curriculum (or for
a preschool child, to participate in appropriate activities); (2) Not use any single measure or assessment as the sole criterion for
determining whether a child is a child with a disability and for determining an appropriate educational program for the child; and
(3) Use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to
physical or developmental factors. (c) Other evaluation procedures. Each public agency must ensure that— (4) The child is
assessed in all areas related to the suspected disability, including, if appropriate, health, vision, hearing, social and emotional
status, general intelligence, academic performance, communicative status, and motor abilities;
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program. The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate
award must be reasonably calculated to provide the educational benefits that likely would have
accrued from special education services the school district should have supplied in the first
place." Reid, 401 F.3d 522 & 524. To aid the court or hearing officer's fact-specific inquiry, "the
parties must have some opportunity to present evidence regarding [the student's] specific
educational deficits resulting from his loss of FAPE and the specific compensatory measures
needed to best correct those deficits." Id. at 526.
The Hearing Officer concluded that DCPS denied Student’s a FAPE by failing to provide
Student an appropriate IEP and location of services as of January 2018. However, there was
insufficient evidence that Student warrants as restrictive a placement as Petitioner has requested.
There was insufficient evidence that Student requires a residential placement and neither party
presented the Hearing Officer any other placement location other than School A.
Consequently, in the order below the Hearing Officer directs that DCPS increase the services in
Student’s IEP to prescribe that Student be provided all academic instruction outside general
education and that DCPS determine an appropriate location of services for Student for the
remainder of SY 2017-2018.
Petitioner has also requested that Student receive a psychiatric evaluation, two years with a
mentoring in organization and/or work with a non-profit organization to accomplish community
services hours, and a compensatory education evaluation. The Hearing Officer directs in the
order below that DCPS complete the remaining requested evaluations/assessments and review
the evaluations and update Student’s IEP as appropriate. There was insufficient evidence
presented as to the amount of mentoring Petitioner has requested. However, there was sufficient
evidence based upon the results of Student’s psychological evaluation for the Hearing Officer to
conclude that Student would benefit from both mentoring and tutoring. The Hearing Officer has
awarded Student in the order below what the Hearing Officer considers to be a reasonable
amount of tutoring and mentoring to compensate for the denial of FAPE determined herein.
ORDER: 12
1. DCPS shall, within ten school days of the issuance of this order, revise Student’s IEP to
prescribe that Student be provided all related services and all core academic instruction
(20 hours per week of specialized instruction) outside the general education setting, and
determine an appropriate location of services for Student for the remainder of SY 20172018.
2. DCPS shall, contingent upon written authorization from Petitioner, conduct the following
evaluations/assessments of Student within twenty school days of the issuance of this
order: OT, vocational, psychiatric and neuropsychological to assess for TBI. DCPS may
at its option authorize Petitioner to obtain any of these evaluations independently at the
OSSE prescribed rates.

12 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner
shall extend the timelines on a day for day basis.
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3. DCPS shall, within ten calendar days of its completion or receipt of the last of the
evaluations listed above, convene an IEP team meeting to review all Student’s recent
evaluations and consider Student’s disability classification and determine if Student
qualifies for a multiple disabilities classification, including OHI, and/or ED and/or TBI,
review and update Student’s IEP as appropriate and determine if Student is in need of a
more restrictive placement where Student is totally removed from non-disabled peers and
determine an appropriate placement and location of services for Student for SY 20182019.
4. As compensatory education to Student DCPS shall, within ten school days of the issuance
of this order, authorize and fund 50 hours of independent tutoring and 50 hours of
independent mentoring at the OSSE prescribed rate.
5. All other relief requested by Petitioner is denied.
APPEAL PROCESS:
The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due
process hearing in a District Court of the United States or a District of Columbia court of
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2).
/S/ Coles B. Ruff
_________________________
Coles B. Ruff, Esq.
Hearing Officer
Date: April 4, 2018
Copies to:

Counsel for Petitioner
Counsel for LEA
OSSE-SPED {due.process@dc.gov}
ODR {hearing.office@dc.gov}
contact.resolution@dc.gov
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