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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONERS,
 on behalf of STUDENT,1

Petitioners,

  
v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: April 10, 2017 

Hearing Officer: Peter B. Vaden

Case No: 2017-0071

Hearing Date: March 30, 2017 

Office of Dispute Resolution, Room 2006
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioners, under the Individuals with Disabilities Education Act, as

amended (the IDEA), 20 U.S.C. § 1400, et seq., and District of Columbia Municipal

Regulations (DCMR), Title 5-E, Chapter 5-E30 and Title 5-B, Chapter 5-B25.  In their

Due Process Complaint, Petitioners appeal the determination of the CITY SCHOOL 1

Manifestation Determination Review (MDR) team that Student’s February 1, 2017 code

of conduct violation was not a manifestation of  IDEA disability.  The Petitioners also

allege that Respondent District of Columbia Public Schools (DCPS) has denied Student a
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free appropriate public education (FAPE) by failing to adopt and implement Student’s

Individualized Education Program (IEP) from PUBLIC CHARTER SCHOOL.

Student, an AGE youth, is a resident of the District of Columbia.  Petitioners’ Due

Process Complaint, filed on March 10, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on March 13, 2017.  The parties elected to

undertake mediation instead of holding a resolution session.  No settlement agreement

was reached.  On March 23, 2017, I convened a prehearing telephone conference with

counsel to confirm the expedited hearing date and to discuss issues to be determined and

other matters.  The final decision in this case is due within 10 school days of the hearing

date, by April 13, 2017.

 The expedited due process hearing was held before the undersigned impartial

hearing officer on March 30, 2017 at the Office of Dispute Resolution in Washington,

D.C.  The hearing, which was closed to the public, was recorded on a digital audio

recording device.  The Petitioners appeared in person and were represented by

PETITIONERS’ COUNSEL, assisted by LAW STUDENT 1 and LAW STUDENT 2. 

Respondent DCPS was represented by SPECIAL EDUCATION COORDINATOR (SEC)

and by DCPS’ COUNSEL.

MOTHER and FATHER testified and called TWILIGHT TEACHER as an

additional witness.  DCPS also called Twilight Teacher as a respondent witness and called

SCHOOL PSYCHOLOGIST, PRINCIPAL and SEC as additional witnesses.  Petitioners’

Exhibits P-1 through P-8 and P-11 through P-13 were admitted into evidence, including

Exhibits P-1, P-11, P-12 and P-13 admitted over DCPS’ objections.  DCPS’ objection to

Exhibit P-14 was sustained.  Exhibits P-9 and P-10 were not offered.  DCPS’ Exhibits R-1

through R-9 were admitted into evidence without objection.  Petitioners’ objections to
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Exhibits R-10 through R-12 were sustained.  Law Student 1 made an opening statement

on behalf of Petitioners.  DCPS’ Counsel waived opening argument.  At the end of

Petitioners’ case-in-chief, DCPS’ Counsel made an oral motion for a directed finding on

the grounds that Petitioners had not established a prima facie case.  I denied the motion.

Due to the late hour when the evidence phase was completed, there was not

enough time to receive closing arguments.  At the request of counsel, the parties were

allowed, but not required, to file written closing arguments by April 4, 2017.   On April 4,

2017, Law Student 2  filed, by email, a written closing memorandum on behalf of

Petitioners.  (On April 5, 2017, Petitioners’ Counsel filed a replacement closing

memorandum.)  DCPS did not file a written closing.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f), (k) and DCMR tit. 5-

E, § 3029 and tit. 5-B, § 2510. 

ISSUES AND RELIEF SOUGHT

The issues to be resolved in this case, and relief requested, as set forth in my

March 23, 2017 Prehearing Order, are:

A.  Whether the City School 1 Manifestation Determination Review (MDR) team
erred in determining that Student’s February 1, 2017 code of conduct violation was
not caused by or did not have a direct and substantial relationship to  disability
and was not the direct result of DCPS’ failure to implement  IEP and

B. Whether DCPS denied Student a FAPE by failing to adopt and implement
Student’s IEP from Public Charter School from the beginning of the 2016-2017
school year until February 2017.

For relief, the parents request that the hearing officer overturn the decision of the

MDR team and determine that Student’s February 1, 2017 code of conduct violation was

a manifestation of  disability; order DCPS to revoke its suspension of Student
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imposed for the February 1, 2017 incident and expunge the information concerning this

incident from Student’s education records, order DCPS to conduct a functional behavior

assessment of Student or fund an independent educational evaluation, order DCPS to

ensure that an appropriate Behavior Intervention Plan is developed for Student, order

DCPS to ensure that all future discipline of Student is properly documented and order

DCPS to provide the parents access to all of Student’s school records, including all

evaluation and standardized testing results, IEP and Multidisciplinary Team (MDT)

meeting notes, IEPs, prior written notices, service tracker records showing special

education services provided and medical records.  In addition, Petitioners seek

compensatory education relief for the denials of FAPE alleged in the complaint.

FINDINGS OF FACT

After considering all of the evidence received at March 30, 2017 due process

hearing in this case, as well as the argument and legal memorandum of counsel, this

hearing officer’s Findings of Fact are as follows:

1. Student is an AGE resident of the District of Columbia, where  resides

with Mother.  Student is currently enrolled in City School 1.  Testimony of Mother.

Student is eligible for special education and related services under the IDEA disability

classification Emotional Disturbance (ED).   Exhibit P-4.

2. For the 2013-2014 and 2014-2015 school years, Student attended Public

Charter School.  At Public Charter School, Mother saw a change in Student’s behaviors,

including difficulties with peers, agitation, and depression.  Mother requested in spring

2016 that Student be evaluated for special education eligibility.  Testimony of Mother. 

3. On March 30, 2016, INDEPENDENT PSYCHOLOGIST conducted a

comprehensive psychological evaluation of Student.  In her April 28, 2016 report,
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Independent Psychologist reported that for intellectual functioning, Student’s scores

were Low Average to Average, except for a Very Low score for working memory. 

Student’s achievement scores on the Woodcock Johnson Fourth Edition Tests of

Achievement (WJ-IV) were Low in Broad Math, Low Average in Broad Reading, Math

Calculation Skills, Academic Skills and Academic Fluency and Average in Broad Written

Language.  Behaviorally, Student, Mother and a teacher reported several Clinically

Significant or At-Risk behavioral areas of concern on the Behavior Assessment Scales for

Children (BASC-3) rating scales, including Hyperactivity, Aggression, Conduct Problems,

Attention Problems, Withdrawal, Negative Emotionality, Attitude to Teachers, Locus of

Control, Social Stress, Anxiety, Depression, Sense of Inadequacy, Somatization, Relations

with Parents, Interpersonal Relations, Anger Control, Resiliency, Adaptability, Social

Skills, Leadership, Study Skills and Functional Communication.  Independent

Psychologist opined that Student met diagnostic criteria for Major Depressive Disorder

and recommended that Student appeared to meet eligibility criteria as a student who

should begin to receive special education services under the ED primary disability

category.  Exhibit P-1.

4. At an initial eligibility meeting on May 23, 2016, the Public Charter School

MDT team reviewed Independent Psychologist’s comprehensive psychological report and

determined that Student met IDEA eligibility criteria for the ED disability.  Exhibit P-2.

5. On June 14, 2016, the Public Charter School IEP team developed an initial

IEP for Student.  The June 14, 2016 IEP identified Mathematics, Reading and Emotional,

Social and Behavioral Development as areas of concern.  In a description of how

Student’s disability affects  progress in general education, the IEP team reported that

Student’s diagnosis of Major Depressive Disorder results in  engaging in behaviors
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that impede  ability to make progress in the general education curriculum and that

these behaviors manifest themselves through anger, irritability and aggression, but are

rooted in feelings of insecurity and inadequacy.  This initial IEP provided that Student

would receive 6 hours per week of Specialized Instruction in the general education

setting and 1 hour per week of Behavioral Support Services outside general education. 

Exhibit P-3.  Due to the end of the school year, this IEP was not implemented at Public

Charter School.  Testimony of Father.

6. For the 2016-2017 school year, the parents enrolled Student in City School

1.  On or about August 22, 2016, Father went to City School 1 and provided Student’s

Public Charter School IEP to school staff.  On that visit, he was unable to meet with

Special Education Coordinator.  Testimony of Father.

7. Mother requested a 30-day review meeting to review Student’s IEP at City

School 1.  A meeting was scheduled for November 2016, but it was cancelled because

Public Charter School had not “released” Student from its special education student

database, which resulted in SEC’s not being able to access Student’s special education

records on the DCPS Special Education Database System (SEDS).  City School 1 did not

hold an IEP meeting for Student until February 2017.  Testimony of Mother, Testimony

of SEC.

8. Student’s grades for the second quarter at City School 1 were D’s and F’s. In

the first two terms,  had 42 class absences.   Exhibit P-7.   On December 17, 2016,

Mother requested in an email to Student’s case manager at City School 1 that Student be

removed from City School 1's Engineering Academy .  Mother’s reason was that the

program was too much of a challenge for Student “due to the circumstances of  IEP.” 

Exhibit P-11.
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9. On January 23, 2017, Mother completed an application for Student to

participate in City School 1's voluntary Twilight Program.  Exhibit R-4.   The Twilight

Program is an alternative learning program in the early evening which allows a student to

earn a full year’s course credit in 9 weeks.  Student was put in the Twilight Program

because she created problems in the regular day school.  Testimony of Twilight Teacher.

10. Mother testified that Student’s June 14, 2016 IEP has not been

implemented at City School 1.  SEC testified, to the contrary, that the IEP was

implemented and that, from the start of the school year, there had been no services

which the school failed to provide.  Mother acknowledged in her testimony that Student

had a counselor at City Schoo0l 1, whom she thought was a psychologist, and that she did

not know what specialized instruction services had been provided to Student.  I found

SEC’s testimony on the implementation of the June 14, 2016 IEP to be more credible

than that of Mother, and I find, from the preponderance of the evidence, that Student’s

IEP services were implemented at City School 1.  Testimony of SEC, Mother.

11. On February 1, 2017, in the Twilight Program space on the 4th Floor of City

School 1, the code of conduct violation of concern in this proceeding occurred.  That

afternoon, Student allegedly let a group of non-Twilight Program students onto the 4th

Floor, via an unused stairway, to attack another student, “Student B,” with whom

Student had an ongoing dispute.  Student and Student B had at least two other fights in

the past.  Twilight Teacher noticed that Student and Student B were face to face yelling at

each other.  Twilight Teacher intervened and got between the two students.  Student B

spit at Student.  Student became hysterical and  swung at Student B, unintentionally

hitting Twilight Teacher in the mouth.  The teacher suffered a “busted” lip.  Testimony of

Twilight Teacher.
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12. After the incident, Principal determined that Student should be suspended

out of school.  On February 6, 2017, Principal provided a written notice to Mother that he

had met with Student to discuss the February 1, 2017 incident “involving Fighting which

creates substantial risk or results in minor injury.”  Principal stated in the notice that he

had determined that Student was responsible for the conduct and that he was proposing

an Off-site Long Term Suspension for 25 days.  Student was instructed to continue to

attend school until the DCPS Instructional Superintendent authorized or modified the

proposed disciplinary action.  Exhibit R-8.

13. An IEP meeting for Student had already been scheduled for February 13,

2017.  SEC decided to proceed with the IEP meeting and then hold an MDR meeting for

Student.  The meeting convened at City School 1 on February 13, 2017.  Mother and

Father attended.  City School 1 gave no prior written notice to the parents That this was

to also be an MDR meeting.  Testimony of SEC.

14. At the IEP review part of the meeting, the IEP team updated Student’s

initial IEP from Public Charter School, increasing  Specialized Instruction Services to

15 hours per week, all outside the general education setting.  The IEP team reduced

Student’s Behavioral Support Services to 120 minutes per month. Exhibit R-6.

15. The IEP team proceeded next to review the February 1, 2017 code of

conduct violation incident.  School Psychologist reviewed the April 28, 2016

comprehensive psychological evaluation report by Independent Psychologist.  School

Psychologist stated to the team that Student was not in an emotional state when the

incident occurred, that the incident happened with Student’s foresight and that Student

was aware of the consequences of fighting at school.  Testimony of School Psychologist.

16. The MDR team determined that Student’s prior IEP and placement were
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appropriate and that Student’s special education services, supplementary aids and

services and behavior intervention strategies had been provided consistent with  IEP

and placement, that Student’s disability did not impair  ability to control  behavior

and, specifically, that the behavior  exhibited was more likely the result of an

intentional plan by Student and  peer group.  The parent provided no information at

the MDR meeting, except Mother indicated that Student’s conduct was a result of a bad

choice by   The IEP team determined that Student’s February 1, 2017 code of conduct

violation was not a manifestation of  IDEA disability.  Exhibit R-5.

17. The parents appealed City School 1's February 6, 2017 Notice of Proposed

Disciplinary Action to the D.C. Office of Administrative Appeals.  Following a hearing on

March 24, 2017, an administrative law judge issued a decision on March 27, 2017 finding

that the proposed 25-day disciplinary action was appropriate.  Exhibit P-13.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument and legal memoranda of

counsel, as well as this hearing officer’s own legal research, the Conclusions of Law of

this hearing officer are as follows:

Burden of Proof

As provided in the D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioners in this case, shall bear the burden

of production and the burden of persuasion, except that where there is a dispute about

the appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case
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before the burden of persuasion falls on the District.  For student discipline appeals,

District of Columbia regulations, 5B DCMR § 2510.16, place the burden of proof on DCPS

to demonstrate that the student’s behavior was not a manifestation of  disability.  The

burden of persuasion shall be met by a preponderance of the evidence.  See D.C. Code §

38-2571.03(6).

Analysis

A.

Did DCPS deny Student a FAPE by failing to adopt and implement
Student’s IEP from Public Charter School from the beginning of the 2016-
2017 school year until February 2017?

As discussed above in my Findings of Fact, Student’s initial IEP was developed at

Public Charter School at the end of the 2015-2016 school year.  The parents enrolled

Student in City School 1 for the 2016-2017 school year and Father provided the DCPS

school with a copy of Student’s initial Public Charter School IEP.  Mother initially

testified that City School 1 did not implement the IEP’s special education and related

services requirements, including 6 hours per week of Specialized Instruction outside

general education and 1 hour per week of Behavioral Support Services.  However, Mother

acknowledged in her testimony that Student did have a counselor at City Schoo0l 1,

whom Mother thought to be a psychologist, and that she did not know whether Student

had been provided Specialized Instruction Services.  SEC testified that Student’s IEP was

implemented at City School 1 and that, from the start of the school year, there had been

no services which the school failed to provide.  SEC’s testimony was not rebutted with

probative evidence.  I find that Petitioners did not meet their burden of persuasion that

City School 1 failed to implement Student’s IEP.

B.
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Did the City School 1 Manifestation Determination Review (MDR) team err in
determining that Student’s February 1, 2017 code of conduct violation was not
caused by or did not have a direct and substantial relationship to  disability
and was not the direct result of DCPS’ failure to implement  IEP?

On February 1, 2017, Student allegedly let a group of non-Twilight Program

students onto the 4th Floor of City School 1, via an unused stairway, to attack another

student, “Student B”, with whom Student had an ongoing dispute.   Twilight Teacher

intervened and got in between the two students.  Student B spat at Student.  Student

became hysterical and swung at Student B, unintentionally hitting Twilight Teacher in

the mouth.  The teacher suffered a “busted” lip.  On February 6, 2017, Principal provided

a written notice to Mother that he had met with Student to discuss the February 1, 2017

incident “involving Fighting which creates substantial risk or results in minor injury.” 

Principal stated in the notice that he had determined that Student was responsible for

the conduct and that he was proposing an Off-site Long Term Suspension for 25 days. 

The parents appealed the suspension to the D.C. Office of Administrative Hearings,

where an Administrative Law Judge upheld the discipline.

At an IEP/MDR team meeting on February 13, 2017 at City School 1, the MDT

team determined that Student’s June 14, 2016 IEP and placement were appropriate and

that Student’s special education services, supplementary aids and services and behavior

intervention strategies had been provided consistent with  IEP and placement; that

Student’s disability did not impair  ability to control  behavior and, specifically,

that the behavior  exhibited on February 1, 2017 was more likely the result of an

intentional plan by Student and  peer group.  The MDT team concluded that Student’s

February 1, 2017 code of conduct violation was not a manifestation of  disability. 

Petitioners contend that this determination was erroneous and should be overturned.
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FN8. Section 1415(k)(1)(E) provides in full:

Except as provided in subparagraph (B), within 10 school days of any decision to
change the placement of a child with a disability because of a violation of a code of
student conduct, the local educational agency, the parent, and relevant members of the
IEP Team (as determined by the parent and the local educational agency) shall review
all relevant information in the student’s file, including the child’s IEP, any teacher
observations, and any relevant information provided by the parents to determine—

(I) if the conduct in question was caused by, or had a direct and substantial
relationship to, the child’s disability; or

(II) if the conduct in question was the direct result of the local educational
agency’s failure to implement the IEP.

Id.

12

The IDEA prohibits the punishment of a student with a disability for misbehavior

that is a manifestation of the disability. Prior to suspending a student with a disability for

more than 10 school days, the school must conduct a “manifestation determination”

during which the student’s parents and educators consider the relevant information in

the student’s file, as well as information provided by teacher observations and the

parents, to determine whether the conduct at issue “was caused by, or had a direct and 

substantial relationship to, the child’s disability” or “was the direct result of the local

educational agency’s failure to implement the IEP.” 20 U.S.C. § 1415(k)(1)(E).2  If the

student’s behavior is determined to be a manifestation of  disability, the student must

be restored to  regular education program. See 20 U.S.C. § 1415(k)(1)(F). If not, then

the school may discipline the student as it would any other non-disabled student,

provided that the student continues to receive FAPE. 20 U.S.C. §§ 1415(k)(1)(C),

1415(k)(5)(D)(i).  See Jackson v. Northwest Local Sch. Dist., 2010 WL 3452333, at 9

(S.D. Ohio Aug. 3, 2010), report and recommendation adopted, 2010 WL 3474970 (S.D.

Ohio Sept. 1, 2010).
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For children with disabilities in the District of Columbia, the IDEA discipline

regulations are supplemented by regulations issued under District of Columbia law. Title

5-B, Chapter 5B-25 of the DCMR provides, in relevant part:

In carrying out a review, the IEP Team may determine
that the behavior of the child was not a manifestation of such
child’s disability only if the IEP Team:

(a) First considers, in terms of the behavior subject to
disciplinary action, all relevant information, including:

   (1) Evaluation and diagnostic and results, or other relevant
information supplied by the parents of the child;

   (2) Observations of the child;

   (3)  The child’s IEP and placement; and

   (4) Any other material deemed relevant by the IEP Team,
including, but not limited to, school progress reports, anecdotal
notes and facts related to disciplinary action taken by administrative
personnel; and

(b) Then determines that:

   (1) In relationship to the behavior subject to disciplinary action,
the child’s IEP, and placement were appropriate and the special
education services, supplementary aids and services, and behavior
intervention strategies were provided consistent with the child’s IEP
and placement;

   (2) The child’s disability did not impair the ability of the child to
understand the impact and consequences of the behavior subject to
disciplinary action; and

   (3) The child’s disability did not impair the ability of the child to
control the behavior subject to disciplinary action.

Id., § 2510.12.

Under the IDEA, a long-term suspension (a suspension for more than 10

consecutive school days) requires prior written parental notice of the district’s intended

action in accordance with the IDEA’s prior written notice and procedural safeguards



3 Petitioners’ Counsel only became involved in the case about March 7, 2017, when
she was retained by Father. See Exhibit P-12.
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provisions, 34 CFR §§ 300.503 through 300.504.  On the date on which the long-term

suspension decision is made, the local education agency (LEA) must notify the parents of

that decision, and provide the parents the procedural safeguards notice described in §

300.504.  34 CFR § 300.530(h).  Failing to comply with the prior written notice (PWN)

and procedural safeguard requirements may not only deprive the student of the full and

complete consideration required under the IDEA before removal, but also deprive 

parents of meaningful participation in the MDR process.  See Sch. Bd. of the City of

Norfolk v. Brown, 769 F. Supp. 2d 928, 947 (E.D.Va. 2010).

I find that the Manifestation Determination Review for Student held on February

13, 2017, was invalid because the parents were not provided with lawful prior written

notice of the MDR meeting.  In this case, Principal issued a Notice of Proposed

Disciplinary Action to Mother on February 6, 2017.  This notice notified the parents of

the intended action – Off-site Long Term Suspension for 25 days – but omitted any

notice of an MDR meeting or the parents’ procedural rights.  SEC testified that City

School 1 does not issue PWNs for MDR meetings.  He testified that in Student’s case, it

was “more than likely” that he told the parents in person that the school had to do an

MDR meeting in addition to an IEP meeting.  However, Mother testified that she thought

the February 13, 2017 meeting was convened to review Student’s IEP, something the

parents had been requesting since the beginning of the school year.  When SEC told her

that there would be an MDR meeting too, Mother was surprised and not prepared for the

MDR discussion.  At minimum, the lack of prior written notice of the meeting deprived

the parents of their right to be accompanied by an advocate3 or other individuals who had
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knowledge or special expertise regarding Student and  ED disability.  See 20 U.S.C. §

1415(k)(1)(E); 34 CFR § 300.321(a)(6); 5B DCMR § 2510.9 (Team to include LEA, the

parent, and relevant members of the child’s IEP Team “as determined by the parent and

the [LEA].”) 

DCPS’ failure to ensure that the parents were provided prior written notice of the

February 13, 2017 MDR meeting and a copy of the procedural safeguards notice was a

procedural violation of the IDEA.  Procedural violations may only be deemed a denial of

FAPE if the procedural inadequacies—

(i) Impeded the child’s right to a FAPE;

(ii) Significantly impeded the parent’s opportunity to participate in the
decision-making process regarding the provision of a FAPE to the parent’s child;
or

(iii) Caused a deprivation of educational benefit.

34 CFR § 300.513(a)(2).  Here, City School 1's failing to comply with the prior written

notice requirement not only deprived Student of the full and complete consideration

required under the IDEA before removal, but also deprived  parents of meaningful

participation in the MDR process. This denial of meaningful parental participation was a

substantial and serious violation of the IDEA.  See Brown, supra, 769 F. Supp. 2d at 947

(citing Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 53, 126 S.Ct. 528, 163 L.Ed.2d 387

(2005)).  Therefore, I will set aside the decision of the February 13, 2017 MDR team as

procedurally invalid and not in compliance with the requirements of the IDEA and

District law.  Because I have determined that the MDR was improper and the MDR

team’s determination was invalid for the reasons stated above, it is unnecessary to reach

the question of whether Student’s February 1, 2017 code of conduct violation was a

manifestation of  IDEA disability.
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Remedy

For relief in this case, Petitioners request that I overturn the decision of the MDR

team and determine that Student’s February 1, 2017 code of conduct violation was a

manifestation of  disability.  As explained above, I will set aside the MDR

determination and I will order DCPS to annul its suspension of Student for the incident. 

However I do not determine whether the incident was, or was not, a manifestation of

Student’s disability.

For additional relief, Petitioners request that I order DCPS to conduct a functional

behavior assessment (FBA) of Student or fund an independent educational evaluation,

order DCPS to ensure that an appropriate Behavior Intervention Plan (BIP) is developed

for Student, and order DCPS to ensure that all future discipline of Student is properly

documented.  No competent evidence was offered on Student’s requirement for an FBA

or BIP.  I will deny that request without prejudice. It is beyond my authority, as the

impartial hearing officer assigned to this case, to order DCPS to ensure that all future

discipline of Student is properly documented.

Petitioners also request that I order DCPS to provide the parents access to all of

Student’s school records, including all evaluation and standardized testing results, IEP

and MDT meeting notes, IEPs, prior written notices, service tracker records showing

special education services provided, and medical records.  The IDEA regulations afford

parents and their legal representatives an opportunity to inspect and review all education

records with  respect to the identification, evaluation, and educational placement of the

student and the provision of a FAPE to the student.  See 34 CFR § 300.501(a); 

Friendship Edison Public Charter School Collegiate Campus v. Murphy  2006 WL

2711524, 4 (D.D.C.2006).  Although the hearing exhibits show communications between
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Petitioners’ Counsel and DCPS regarding access to records, it is not clear to me what, if

any, records have been withheld.  I decline to issue an order on providing access to

records since DCPS’ obligation in that regard is already clear from the IDEA and

implementing regulations.

Lastly, Petitioners requested that I award Student compensatory education for the

harm resulting from the denial of FAPE in this case.  Where the parent has established a

denial of the education guaranteed by the IDEA, the hearing officer must undertake “a

fact-specific exercise of discretion” designed to identify those compensatory services that

will compensate the student for that denial.  The proper amount of compensatory

education, if any, depends upon how much more progress a student might have shown if

he had received the required special education services and the type and amount of

services that would place the student in the same position he would have occupied but

for the school district’s violations of the IDEA.  See Walker v. District of Columbia, 786

F.Supp.2d 232, 238-239 (D.D.C.2011) (citing Reid ex rel. Reid v. District of Columbia,

401 F.3d 516, 519 (D.C.Cir.2005).

At the due process hearing, Petitioners offered no evidence to enable me to craft a

compensatory education award.  In Lee v. District of Columbia, 2017 WL 44288 (D.D.C.

Jan. 3, 2017), the U.S. District Court pronounced that if a hearing officer finds that she

needs more information to make the required compensatory education assessment, she

has at least two options. She can provide the parties additional time to supplement the

record; or, she can order additional assessments as needed.  However, this is an

expedited hearing in a discipline appeal and the IDEA mandates that I issue my final

decision within 10 school days of the due process hearing.  See 34 CFR § 300.532(c)(2). 

Requiring the parties to supplement the record or ordering additional assessments
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before issuing the final decision are not options for an expedited hearing.  Therefore, I

will deny Petitioners’ request for compensatory education without prejudice.  If

Petitioners and DCPS are unable to reach a voluntary agreement on reasonable

compensatory education, the Petitioners may request a new due process hearing on this

relief issue.  I would anticipate that such a hearing would be also be held on the

expedited hearing schedule.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. The City School 1 February 13, 2017 MDR determination is set aside as
invalid.  Student’s disciplinary suspension from City School 1 for the
February 1, 2017 code of conduct violation is annulled.  DCPS shall ensure
that Student is allowed to immediately return to  classes at City School 1
and that all references to Student’s suspension, because of the February 1,
2017 incident, are expunged from Student’s education records;

2. Petitioners’ request that I order an FBA and BIP is denied without
prejudice;

3. Petitioners’ request for a compensatory education award for Student is
denied without prejudice and

4. All other relief requested by the Petitioners herein is denied.

Date:     April 10, 2017         s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination
in accordance with 20 U.S.C. §1415(i).
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cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




