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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals 
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.   The Due 
Process Hearing was convened on February 8, 2017, and February 9, 2017, at the District of 
Columbia Office of the State Superintendent of Education (“OSSE”) Office of Dispute 
Resolution 810 First Street, N.E., Washington, D.C. 20003, in Hearing Room 2003.    
 
BACKGROUND AND PROCEDURAL HISTORY:  
 
The student is age ______and in grade _____.2   The student resides with  parent in the 
District of Columbia.  The District of Columbia Public Schools (“DCPS”) is the student’s local 
education agency (“LEA”).  The student has been determined eligible for special education and 
related services pursuant to IDEA with a disability classification of multiple disabilities (“MD”) 
including specific learning disability (“SLD”) and Orthopedic Impairment.  
 
The student attended a private special education school located in the State of Maryland (“School 
A”), with DCPS funding, for several years including during school year (“SY”) 2014-2015, SY 
2015-2016 and part of the first semester of SY 2016-2017.  The student had an individualized 
educational program (“IEP”) at School A during SY 2015-2016 that was developed on 
September 24, 2015. 
 
On September 14, 2016, the student was suspended from School A.  Following the September 
14, 2016, incident the student did not return to School A.  The student’s parent (“Petitioner”), 
with the assistance of her health care provider, placed the student in a residential treatment 
hospital (“RTH”) beginning on September 21, 2016.  The student remained at RTH until January 
10, 2017.    
 
When the student returned from the RTH,  did not return to School A.  School A had made a 
determination it could no longer meet the student’s needs. DCPS sent referrals to other private 
schools for the student to attend.  However, the student has remained out of school, awaiting  
acceptance at another school that can meet  needs and to which Petitioner agrees the student 
should attend.3  
 
On January 10, 2016, Petitioner filed a due process complaint alleging, inter alia, that DCPS 
denied the student a free appropriate public education (“FAPE”) by failing to comprehensively 
evaluate the student in all areas of suspected disability, failing to provide an appropriate IEP for 
SY 2015-2016, and failing to provide an appropriate IEP and location of services for SY 2016-
2017. 
                                                
2 The student’s current age and grade are in indicated in Appendix B. 
 
3 At the time of the hearing the student had not yet been interviewed by and accepted to Petitioner’s preferred 
school.  However, the parties informed the Hearing Officer after the hearing concluded that the student had been 
accepted and began attending with DCPS funding, the non-public separate special education school Petitioner 
preferred.    
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Resolution Meeting and Pre-Hearing Conference: 
  
The parties participated in a resolution meeting on January 23, 2017.  The parties did not resolve 
the complaint and did not mutually agree to proceed directly to hearing.  The 45-day period 
began on February 9, 2016, and ends (and the Hearing Officer’s Determination (“HOD”), on 
issues other than the appeal pursuant to 34 C.F.R. §300.532, is due) on March 26, 2017. 
 
This case was originally assigned to another Impartial Hearing Officer (“Hearing Officer”) and 
then reassigned on February 1, 2017, to the current Hearing Officer.  The previous Hearing 
Officer conducted a pre-hearing conference (“PHC”) on January 18, 2017, and issued a pre-
hearing order (“PHO”) on January 18, 2017, outlining, inter alia, the issues to be adjudicated.    
 
The previous Hearing Officer stated in the PHO that all issues in the complaint, those that 
required an expedited hearing and decision, as well as the other issues alleged, would be 
adjudicated in one hearing and would be addressed in a one decision to be issued no later than 
February 27, 2017. 5 
 
The current Hearing Officer conducted a PHC on February 2, 2017, during which the issues to be 
adjudicated were reviewed. The Hearing Officer stated that although the previous Hearing 
Officer promised that a decision on all issues outlined in the PHO would be issued no later than 
February 27, 2017, that promise could not be met by the current Hearing Officer because of 
scheduling difficulties exacerbated by the case reassignment. Therefore, the current Hearing 
Officer bifurcated the case for purposes of rendering a decision on the expedited issues and the 
other issues separately.  The Hearing Officer, however, stated that evidence on all issues would 
be presented on the hearing dates that had been scheduled.  The Hearing Officer issued a HOD 
on the expedited issue on February 23, 2017. 
 
ISSUES: 6  
 
The remaining issues adjudicated are:  
 

1. Whether DCPS denied the student a FAPE by failing to comprehensively and/or timely 
evaluate and/or reevaluate the student by failing to conduct the following evaluations: a 
functional behavior assessment (“FBA”), assistive technology (“AT”) and occupational 

                                                
5 The January 18, 2017, PHO stated the following: “Issues #1-3 of the complaint follow a regular timeline of 75 
days from the date of filing of the complaint for a final decision. The final decision on these issues is due on 
03/26/17.  Issue #4, regarding discipline, requires an expedited hearing. The hearing must take place within 20 
school days of the filing of the complaint; i.e., by 02/13/17. The hearing is scheduled for 02/08/17 and 02/09/17. The 
final decision on this issue is due no later than 10 school days following 02/09/17; that is, 02/27/17. A final decision 
on all issues will be issued by the Hearing Officer no later than 02/27/17.” 
 
6 The Hearing Officer restated the issue at the outset of the hearing and the parties agreed that this is the issue to be 
adjudicated.   
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therapy (“OT”).7 
 

2. Whether DCPS denied the student a FAPE by failing to provide the student an 
appropriate IEP and behavior intervention plan (“BIP”) during SY 2015-2016 by failing 
to develop and appropriate IEP on September 18, 2015, in light of the student’s 
deteriorating conditions.8 

 
3. Whether DCPS denied the student a FAPE by failing to develop and/or provide the 

student with an appropriate IEP during SY 2016-2017 and/or provide the student with an 
appropriate placement and/or location of service during SY 2016-2017. 

 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 73 and Respondent’s Exhibits 1 through 
23) that were admitted into the record and are listed in Appendix A.9   Witnesses’ identifying 
information is listed in Appendix B.10  
 
SUMMARY OF DECISION: 
 
Petitioner did not sustain the burden of proof that DCPS failed to evaluate or reevaluate the 
student.  Respondent sustained the burden of proof by a preponderance of the evidence that the 
student’s September 2015 IEP was appropriate.  Respondent sustained the burden of proof that 
DCPS provided the student an appropriate IEP and placement/location for SY 206-2017.  As 
relief for the denial of FAPE found in the HOD issued on February 23, 2017, in the other part 
this case, the Hearing Officer granted Petitioner an evaluation to determine compensatory 
education. Petitioner may pursue a claim for compensatory education in a separate due process 
hearing.   

                                                
7 Petitoner asserts DCPS failed to comprehensively evaluate the student in all areas of suspected disability by (a) 
failing to complete a FBA during SY 2015-2016 based on Petitioner’s oral requests and the student’s behavior 
escalations that led to suspensions during the SY 2015/2016 and on Petitioner’s request during September 20, 2016, 
meeting; (b) failing to complete an AT assessment that was orally requested by Petitioner during the SY 2015-2016 
based on recommendations of medical providers, and based on Petitioner’s request at the September 20, 2016, 
meeting; and (c) failing to complete an occupational therapy (“OT”) reevaluation based on the student’s impaired 
writing skills, as requested by Petitioner on September 20, 2016.  
 
8 Petitioner asserts the student’s September 18, 2015, IEP lacked (a) adequate behavioral support services, (b) a BIP, 
and (c) the accommodations on the prior IEP and DCPS failed to assess the student’s progress and reconvene during 
SY 2015-2016 to provide the student an appropriate IEP. 
 
9 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
Appendix A.   
 
10 Petitioner presented six witnesses: Petitioner, Petitioner's educational advocate employed by Petitioner’s law 
firm, the student’s treating psychiatrist, an independent psychologist, the student’s home health care provider, and a 
paralegal employed by Petitioner’s law firm.  Respondent presented three witnesses:  two DCPS student progress 
monitors, and a DCPS school psychologist.  
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FINDINGS OF FACT: 11   
 

1. The student resides with  parent in the District of Columbia. DCPS is the student’s 
LEA.  The student has been determined eligible for special education and related services 
pursuant to IDEA with a disability classification of MD, including SLD and an 
Orthopedic Impairment. (Petitioner’s Exhibit 38-1, Witness 7’s testimony).    

 
2. The student attended School A, a private special education school from  early 

elementary years into .  DCPS funded the student’s attendance at School A 
through the first semester of SY 2016-2017. (Petitioner’s testimony, Witness 7’s 
testimony, Petitioner’s Exhibits 38-1, 42-3) 

 
3. On September 22, 2014, DCPS made a determination regarding the student’s continued 

eligibility for special education with the MD classification.  The multidisciplinary team 
(“MDT”) reviewed and analyzed all existing data in the reevaluation process and 
determined that the data was sufficient to re-determine the student’s eligibility as a 
student with multiple disabilities.  (Respondent’s Exhibit 1-1) 

 
4. On September 22, 2014, an IEP was developed for the student at School A that provided 

 receive 26.5 hours of specialized instruction outside of the general education setting, 
60 minutes per week of occupational therapy services, 45 minutes per week of speech 
and language services, 60 minutes per week of physical therapy services, and 45 minutes 
per week of behavioral support services.  (Petitioner’s Exhibit 41-1, 41-12, 41-13) 

 
5. The September 22, 2014, IEP also prescribed classroom accommodations and statewide 

or alternate assessment accommodations. The accommodations for both were identical 
and were divided in the following areas of “presentation,” “response,” “setting,” and 
“timing and scheduling.” Under “presentation” the following was listed: translation of 
words and phrases, reading of entire comprehension test, interpretation of oral directions, 
markers to maintain place, reading of test questions, repetition of directions, 
simplification or oral directions, large print, color coded task decreased amount of 
information on a page and centered.  Under “response” the following was listed: oral 
response to tests, write in test books, dictated response to examiner, calculators.  Under 
“setting” the following was listed: location with minimal distractions, preferential seating 
individual testing, Under “timing and setting” the following was listed: breaks between 
subtests, extended time on subtests, breaks during subtests, tests administered at best time 
of day for student.  (Petitioner’s Exhibit, 41-14)   

 

                                                
11 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number. The second number following the 
exhibit number denotes the page of the exhibit from which the fact was extracted.  When citing an exhibit that has 
been submitted by more than one party separately the Hearing Officer may only cite one party’s exhibit.   
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6. The student’s October 7, 2014, progress report noted the student’s improved behavior but 
also noted that the student’s excessive absences had limited  academic progress.  
(Respondent’s Exhibit 2-1) 

 
7. The student’s January 7, 2015, progress report noted the student was maintaining 

relationships with  peers.  (Respondent’s Exhibit 3-1) 
 

8. The student’s March 24, 2015, progress report noted the student’s willingness to assist 
others but also noted  became irritated and argumentative when students who  did 
not like attempted to talk to   (Respondent’s Exhibit 4-1) 

 
9. The student’s June 17, 2015, end of year progress report noted the student initiated 

conversations with and assisted peers, but also noted  struggled managing  
frustrations when experiencing peer and/or staff interactions that  perceives as negative 
and had difficulty accepting responsibility for  behavior and remaining in the 
designated location.  The end of year progress report did reflect that the student met most 
of  academic objectives in the courses  took.  (Respondent’s Exhibit 5) 

 
10. The student has always had some form of aggressive, energetic behaviors and as  

matured while attending School A,  became more aggressive and combative.  By the 
end of SY 2014-2015, the student was having increased behavior difficulties.   began 
to be confused about which classroom  was to be in and became non-compliant at 
times especially during transitions.  After the school reported that the student was more 
combative and argumentative, Petitioner and School A staff expressed concern as to 
whether the student should remain at School A.  However, they determined the student 
would remain at School A for SY 2015-2016.  (Petitioner’s testimony) 

 
11. As result of the student’s behaviors,  was disciplined on several occasions during SY 

2015-2016.  On August 28, 2015, the student was involved in an incident that resulted in 
a one day out of school suspension.   (Petitioner’s testimony, Petitioner’s Exhibit 50-1) 

 
12. On September 18, 2015, School A updated the student’s IEP for SY 2015-2016.  The 

team documented the student’s behavior, updated the present levels of performance 
(“PLOP”) and added supplemental services. The classroom accommodations were 
changed to include two of the four areas previously listed: “presentation” which now 
included only large print material and “setting” that included all the items that were listed 
in this section in the student’s previous IEP. The section for statewide or alternate 
assessment accommodations was left blank.  (Petitioner’s Exhibit 40-1, 40-2, 40-3, 40-4, 
40-14)   
 

13. The student’s September 18, 2015, IEP included behavioral support services and 
accompanying goals.  Pursuant to the IEP the student received 45 minutes per week of 
behavior supports outside the general education classroom.  The student’s goals included 
learning coping strategies for negative emotions such as anger and disappointment. 
(Petitioner’s Exhibit 40-8) 
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14. The assistive technology section of the IEP stated that the student has access to a word 
processor for writing and a calculator for math concepts, which was in  previous IEP.   
The PLOP in math included a statement that the student benefits from a calculator, 
models, visual cues, repetition and simplification of oral directions, large print, and 
dictated responses. The PLOP for reading stated that student benefits from electronic 
note-takers/word processors, visual organizers, and graphic organizers. (Petitioner’s 
Exhibit 40-1, 40-2, 40-3, 40-4) 

 
15. Petitioner participated in the September 18, 2015, IEP meeting by telephone.  Petitioner 

neither requested, nor agreed to, removal of the accommodations that had been listed in 
the student’s previous IEP.   (Petitioner’s testimony, Petitioner’s 40-14) 

 
16. On November 2, 2015, the student was involved in an incident that resulted in another 

one day out of school suspension.    (Petitioner’s Exhibit 51-1) 12 
 

17. On November 5, 2015, the student was involved in an incident that resulted in another 
one day out of school suspension.  (Petitioner’s Exhibit 52-1) 

 
18. On March 31, 2016, the student was involved in an incident that resulted in a two day out 

of school suspension.     (Petitioner’s Exhibit 53-1, Petitioner’s testimony) 
 

19. On June 13, 2016, the student was involved in an incident that resulted in  suspension 
from School A. The student was to receive a one-day out of school suspension.  
However, because School A was not satisfied with the documentation the student brought 
to the school to indicate  was medically cleared to return to school,  missed four (4) 
school days related to the June 13, 2016 suspension.  (Petitioner’s testimony, Petitioner’s 
Exhibits 4-2, 54-1)13  

 
20. Due to official suspensions, including the additional days in June 2016 resulting from the 

June 13, 2016, incident, the student missed a total of nine (9) school days during SY 
2015-2016.   (Petitioner’s testimony) 

 
21. In addition to receiving formal out of school suspensions, the student was informally 

removed from school four (4) additional school days during SY 2015-2016, when  was 
sent home early because of behaviors at school without the incidents being formally 
documented as suspensions.  (Petitioner’s testimony) 

                                                
12 Although Petitioner testified that the student also missed school on November 4, 2015, and November 6, 2015, 
and pointed to Petitioner’s Exhibit 57-2 to support this assertion, the Hearing Officer did not credit this part of her 
testimony that was allegedly supported by this document. The document indicated the student was not at school at 
7:50 a m., which was before the start of the school day.  In addition, Petitioner was unsure of the exact dates the 
student missed from school and she required the use of a calendar to assist her in verifying dates. The Hearing 
Officer as result gave the documentary evidence, the official suspension record form, greater weight. (Petitioner’s 
Exhibit 51-1) 
 
13 School A asked for medical documentation both in June 2016 and again in September 2016.  (Petitioner’s 
testimony, Petitioner’s Exhibit 4-2)   
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evaluation.  During the meeting, Petitioner expressed concern about the student behavior 
difficulties and noted that if School A had a nurse to administer medication to the student, 

 behavior might be better controlled.  The DCPS representative asked whether School 
A had conducted an FBA and developed a BIP.  School A agreed to move forward with 
the FBA and BIP.   Petitioner also stated that she wanted to student to have a service dog.  
However, School A, noted that it did not allow service dogs. The team agreed to 
reconvene on a later date after the independent neuropsychological evaluation had been 
reviewed by DCPS.  (Witness 2’s testimony, Respondent’s Exhibit 14-1, 14-2) 

 
29. Prior to the September 13, 2016, meeting, neither Petitioner not her counsel made any 

oral or written requests for evaluations.  (Witness 8’s testimony) 
 

30. On September 14, 2016, the student was suspended from School A for destruction of 
property and unsafe behaviors.   (Petitioner’s testimony) 

 
31. Following the September 14, 2016, incident the student did not return to School A.  

Petitioner, with the assistance of her health care provider, placed the student in a 
residential treatment hospital (RTH) beginning on September 21, 2016. The student 
remained at the RTH until January 10, 2017.  (Petitioner’s testimony) 

 
32. The short time frame between the September 13, 2016, meeting and the date the student 

was suspended for the incident on September 14, 2016, was too short to complete a FBA 
and BIP.  Due to the student being hospitalized and away from school, DCPS could not 
complete the FBA and BIP prior to the complaint being filed.  (Witness 7’s testimony) 

 
33. On September 15, 2016, School A requested an emergency IEP meeting with the concern 

that the student required physical assistance to keep  safe due to  striking staff and 
leaving school property.   (Petitioner’s Exhibit 34-1)  

 
34. The emergency meeting was held on September 20, 2016, to discuss the student’s 

aggressive behavior and School A and Petitioner’s concerns. During the meeting, 
Petitioner requested the student be provided a dedicated aide, FBA/BIP, assistive 
technology.  (Petitioner’s testimony, Respondent’s Exhibit 15-1, 15-2) 

 
35. The team discussed, among other things, whether another school placement was required, 

due to the student’s behavior difficulties.  (Petitioner’s testimony, Petitioner’s Exhibit 34-
1, 34-2) 

 
36. During the September 20, 2016, meeting, Petitioner’s attorney, on behalf of Petitioner, 

requested that the student’s disability classification be changed to reflect traumatic brain 
injury (“TBI”) and certificate track rather than diploma tract.  DCPS noted the IEP could 
not be amended until the student’s evaluation had been completed and reviewed by an 
IEP team. (Respondent’s Exhibit 15-2) 

 
37. During the September 20, 2016, meeting, the School A staff noted that School A could no 

longer meet the student’s needs and that referrals had been made by DCPS to other non-
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public schools for the student to attend.  The Petitioner noted the student would not be 
returning to School A the next day as  would be entering the RTH for evaluation and to 
wean  from medications.  School A agreed to provide the student work packets while 

 was hospitalized. The team agreed to reconvene on a later date after the 
neuropsychological evaluation had been reviewed by DCPS.  (Petitioner’s testimony, 
Respondent’s Exhibit 15-1, 15-2) 

 
38. At the September 20, 2016, meeting, the only changes to the IEP requested by Petitioner, 

through counsel, were that the student’s disability classification be changed to traumatic 
brain injury (“TBI”) and that  be placed on a certificate track.  DCPS amended the IEP 
to provide for a certificate track. School A expressed that it could no longer meet the 
student’s needs and DCPS expressed that it had made referrals to five other non-public 
schools.  (Witness 7’s testimony) 

 
39. On September 22, 2016, Petitioner’s counsel sent a written request to School A asking 

that evaluations be conducted of the student, including an AT evaluation.  The request 
noted Petitioner’s claim that she had requested the evaluations a year prior. The letter 
also noted that Petitioner had requested a FBA and requested that a vocational assessment 
be conducted to update the student’s transition plan. The request included a document 
signed by Petitioner consenting to the requested evaluations.   (Petitioner’s Exhibit 6) 

 
40. On September 29, 2016, DCPS issued an IEP amendment form changing the student’s 

IEP from diploma track to certificate track as agreed to at the September 20, 2016, 
meeting.  Petitioner signed the amendment form.  (Respondent’s Exhibit 16-1, 16-3, 16-
19) 

 
41. The student’s current IEP is dated September 29, 2016, and includes statewide and 

alternate assessment accommodations for presentation, response, setting and timing and 
scheduling. The IEP includes classroom accommodations in presentation: large print 
materials and in setting: preferential seating, location with minimal distractions, and 
individual testing.   (Respondent’s Exhibit 16-1, 16-3, 16-19) 

 
42. On October 7, 2016, a DCPS psychologist completed a review of the independent 

evaluation.   (Respondent’s Exhibit 17-1) 
 

43. On November 15, 2016, DCPS convened a meeting to review the neuropsychological 
evaluation.  At the time of the meeting Petitioner was unsure when the student would be 
released from the RTH.  Petitioner raised concern about the AT evaluation and that the 
student’s disability classification should be TBI.  She stated that she did not want to 
observe any of the schools DCPS proposed until the student could be present. (Witness 
7’s testimony)  

 
44. During the November 15, 2016, meeting, the DCPS school psychologist presented her 

review of the independent neuropsychological evaluation and concluded that based on the 
evaluation results the student met the criteria for OHI disability classification. The 
psychologist noted that a completed psychological evaluation and academic assessment 
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51. Petitioner took off work to stay at home with the student because  did not have a school 
placement following  discharge from the RTH.  Thus, Petitioner was on unpaid family 
and medical leave.  In the time that Petitioner has stayed home with the student from 
January 10, 2017, until the date of the due process hearing, she missed approximately one 
month of work or 100 hours of work.  Petitioner earns $18.82 per hour and has as result 
lost $1,882 pay that she is seeking reimbursement for from DCPS.  (Petitioner’s 
testimony, Petitioner’s Exhibit 71)  

 

CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief. 7  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005).  In this case, as noted during the 
hearing, Petitioner had the burden of production on all issues. After Petitioner met her prima 
facie case Respondent had the burden of persuasion on Issue #2 and Issue #3.  Petitioner had the 
burden of persuasion on Issue #1. 14 

                                                
14 DC Code § 38-2571.03 (6) provides: 
 (A) In special education due process hearings occurring pursuant to IDEA (20 U.S.C. § 1415(f) and 20 U.S.C. § 
1439(a)(1)), the party who filed for the due process hearing shall bear the burden of production and the burden of 
persuasion; except, that: 

(i) Where there is a dispute about the appropriateness of the child’s individual educational program or 
placement, or of the program or placement proposed by the public agency, the public agency shall hold the burden 
of persuasion on the appropriateness of the existing or proposed program or placement; provided, that the party 
requesting the due process hearing shall retain the burden of production and shall establish a prima facie case before 
the burden of persuasion falls on the public agency. The burden of persuasion shall be met by a preponderance of the 
evidence. 

(ii) Where a party seeks tuition reimbursement for unilateral placement, the party seeking 
reimbursement shall bear the burden of production and the burden of persuasion on the appropriateness of the 
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ISSUE 1: Whether DCPS denied the student a FAPE by failing to comprehensively and/or 
timely evaluate and/or reevaluate the student by failing to conduct the following evaluations: a 
FBA, AT and OT. 
 
Conclusion: Petitioner did not sustain the burden of proof by a preponderance of the evidence on 
this issue. 
 
Petitioner asserts DCPS failed to comprehensively evaluate the student in all areas of suspected 
disability by (a) failing to complete a FBA during SY 2015-2016 based on Petitioner’s oral 
requests and the student’s behavior escalations that led to suspensions during the SY 2015/2016 
and on Petitioner’s request during September 20, 2016, meeting; (b) failing to complete an AT 
assessment that was orally requested by Petitioner during the SY 2015-2016 based on 
recommendations of medical providers, and based on Petitioner’s request at the September 20, 
2016, meeting; and (c) failing to complete an OT reevaluation based on the student’s impaired 
writing skills, as requested by Petitioner on September 20, 2016.  
 
 Pursuant 34 CFR § 300.303(a)(2): A public agency must ensure that a reevaluation of each child 
with a disability is conducted in accordance with Sec. Sec. 300.304 through 300.311-- (1) If the 
public agency determines that the educational or related services needs, including improved 
academic achievement and functional performance, of the child warrant a reevaluation; or (2) If 
the child's parent or teacher requests a reevaluation. (b) Limitation. A reevaluation conducted 
under paragraph (a) of this section-- (1) May occur not more than once a year, unless the parent 
and the public agency agree otherwise; and (2) Must occur at least once every 3 years, unless the 
parent and the public agency agree that a reevaluation is unnecessary. 
 
Pursuant to 34 C.F.R 300.304 (b)(2) and (3), in conducting the evaluation, the public agency 
must not use any single measure or assessment as the sole criterion for determining whether a 
child is a child with a disability and for determining an appropriate educational program for the 
child; and use technically sound instruments that may assess the relative contribution of 
cognitive and behavioral factors, in addition to physical or developmental factors. 
 
34 C.F.R. § 300.304 and § 300.305 require that in evaluating a student a LEA must ensure that a 
child is assessed in all areas related to the suspected disability, including, if appropriate, health, 
vision, hearing, social and emotional status, general intelligence, academic performance, 
communicative status, and motor abilities, and as part of an initial evaluation, review existing 
evaluation data on the child, including evaluations and information provided by the parents of 
the child; current classroom-based, local, or State assessments, and classroom-based 
observations; and observations by teachers and related services providers; and on the basis of 
that review, and input from the child's parents, identify what additional data, if any, are needed to 
                                                                                                                                                       
unilateral placement; provided, that the hearing officer shall have the authority to bifurcate a hearing regarding a 
unilateral placement; provided further, that if the hearing officer determines that the program offered by the public 
agency is appropriate, it is not necessary to inquire into the appropriateness of the unilateral placement. 
(B) This paragraph shall apply to special education due process hearings resulting from complaints filed after July 1, 
2016. 
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determine whether the child is a child with a disability.   

In Harris v. District of Columbia, 561 F.Supp.2d 63 (D. D.C. 2008), the court held that failure to 
conduct evaluations was more than a mere procedural violation of the IDEA finding that “ such 
inaction jeopardizes the whole of Congress' objectives in enacting the IDEA”. Also, in  Edwards-
White v. Dist. of Columbia, the court found that because DCPS was on notice that plaintiffs 
wanted a reevaluation of [the child’s] placement, DCPS was obligated under [the predecessor 
statute to the IDEIA] to review and possibly revise her IEP. Edwards-White v. Dist. of 
Columbia, 785 F. Supp. 1022, 1024 (D.D.C. 1992). 
 
There were three instances Petitioner claims she requested the student receive reevaluations.  
First, Petitioner claimed that due to an escalation in the student’s behavioral issues that led to 
suspensions during SY 2015-2016, she made an oral request for a FBA at some time during SY 
2015-2016.Secondly, she claimed she orally requested an AT assessment, due to 
recommendations made by the student’s medical providers.  Finally, Petitioner alleged that she 
made an oral request for an OT reevaluation.   
 
Petitioner asserts she reiterated the evaluation requests at the September 2016 IEP meetings. 
Although Petitioner claimed she made similar requests to School A in the prior school year, the 
Hearing Officer must consider the credibility of the witness.  Petitioner had the student enrolled 
in School A, a private special education school since the student was in grade school. It is 
difficult for the Hearing Officer to fathom that Petitioner lacked knowledge of how to request 
evaluations to the LEA and to make those requests in writing.  Although Petitioner claims she 
made all three of her requests orally, the Hearing Officer does not find this testimony to be 
credible.  Petitioner presented herself as a well-informed and proactive parent.  The Hearing 
Officer does not believe that with all of Petitioner’s projected knowledge of the student’s 
conditions and her advocacy for the student, she made each of her requests orally and never sent 
an email or letter requesting evaluations.  The Hearing Officer finds the testimony of the LEA 
representative, who attended the student’s IEP meetings and testified that Petitioner’s first 
request for evaluations was made at the September 2016 meetings, more credible.   
 
Since the Hearing Officer has found that the first requests made by the Petitioner herself, or 
through her counsel, came during the September 2016 meetings, the point for determining the 
timeliness of the completion of evaluations could not begin until after September 20, 2016.   
 
In this instance the student was hospitalized from September 2016 through January 10, 2017.  
Neither School A, nor DCPS, could conduct evaluations until the student was released from the 
RTH.  By the time the student had been released, Petitioner had filed the complaint in this 
matter.  The Hearing Officer concludes that DCPS could not comply with requested evaluations 
until the student was released and, therefore, DCPS should not be held liable for failure to 
conduct the evaluations.  The Hearing Officer concludes that Petitioner did not sustain the 
burden of proof by a preponderance of the evidence on this issue or that DCPS denied the 
student a FAPE in this regard.  

ISSUE 2: Whether DCPS denied the student a FAPE by failing to provide the student an 
appropriate IEP and BIP during SY 2015-2016 and by failing to develop and appropriate IEP on 
September 18, 2015, in light of the student’s deteriorating condition. 
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Conclusion: Respondent sustained the burden of proof by a preponderance of the evidence on 
this issue. 
 
Petitioner asserts the student’s September 18, 2015, IEP lacked (a) adequate behavioral support 
services, (b) a BIP, and (c) the accommodations on the prior IEP and DCPS failed to assess the 
student’s progress and reconvene during SY 2015-2016 to provide the student an appropriate 
IEP. 
 
34 C.F.R. 300.324(a)(2)(i): provides: (a) Development of IEP.(1) General. In developing each 
child's IEP, the IEP Team must consider-- (i) The strengths of the child; (ii) The concerns of the 
parents for enhancing the education of their child; (iii) The results of the initial or most recent 
evaluation of the child; and (iv) The academic, developmental, and functional needs of the child. 
(2) Consideration of special factors. The IEP Team must-- (i) In the case of a child whose 
behavior impedes the child's learning or that of others, consider the use of positive behavioral 
interventions and supports, and other strategies, to address that behavior;  
 
In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry for 
determining whether a school district has satisfied the FAPE requirement. First, the state must 
have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, the 
IEP that is developed must be "reasonably calculated to enable the child to receive educational 
benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, the IEP 
must consider the (i) strengths of the child; (ii) concerns of the parents; (iii) results of the initial 
or most recent evaluation; and (iv) academic, developmental, and functional needs of the child. 
 
“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled 
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent. 
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the 
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336 
F.3d 260, 264 (3d Cir. 2003). 
 
Pursuant to 34 C.F.R. §300.324(b)(1), DCPS must ensure that…the IEP Team reviews the child's 
IEP periodically, but not less than annually, to determine whether the annual goals for the child 
are being achieved; and revises the IEP, as appropriate, to address any lack of expected progress 
toward the annual goals…and in the general education curriculum, if appropriate; the results of 
any reevaluation conducted …; information about the child provided to, or by, the parents…; the 
child's anticipated needs; or other matters. 
 
Pursuant to Schaefer v. Weast, 554 F.3d 470 (U.S. App. 2009), the Hearing Officer must “focus 
on the adequacy of the IEP at the time it was created, and ask if it was reasonably calculated at 
that time to enable the student to receive educational benefits.” Schaefer v. Weast, 554 F.3d 47 
The "reasonably calculated" qualification reflects a recognition that crafting an appropriate 
program of education re-quires a prospective judgment by school officials, informed by their 
own expertise and the views of a child's parents or guardians; any re-view of an IEP must 
appreciate that the question is whether the IEP is reasonable, not whether the court regards it as 
ideal.  
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Petitioner asserts the student’s September 18, 2015, IEP lacked (a) adequate behavioral support 
services, (b) a BIP, and (c) the accommodations on the prior IEP.   The student’s September 18, 
2015, IEP provided for the student to receive 45 minutes per week of behavioral supports outside 
of the general education setting.  One of the goals that the student was to achieve was to learn 
coping strategies for anger and disappointment.  During the IEP meeting, the team documented 
the student’s behavior, updated the present levels of performance (“PLOP”) and added 
supplemental services.  This evidence demonstrated that School A and DCPS took efforts to 
address the student’s academic and behavioral concerns.  Although, evidence indicates that there 
were accommodations removed from the student’s IEP, those accommodations were included in 
other parts of the student’s IEP.  There was no evidence that the change in the accommodations 
section of the IEP resulted any specific harm to the student as a result of the change.  There was 
insufficient evidence presented by Petitioner to counter the evidence Respondent presented that 
the student’s IEP was appropriate.    
 
There was insufficient evidence presented as to what if any changes should have been made to 
the student’s IEP. If the student required additional behavior supports, Petitioner failed to 
provide the Hearing Officer with any guidance as to the type of services that should have been 
added to the student’s behavioral supports.  Was the student in need of additional time per week? 
Should the goals have been different?  Should the services have been moved to the student’s 
classroom? These are questions that the Hearing Officer cannot answer absent evidence 
supporting one thing or another. 
  
Although the IEP team could have initiated a BIP for SY 2015-2016, there is no requirement that 
they had to develop a BIP before or after the September 18, 2015 meeting.  SY 2015-2016 had 
just begun at the time that the student’s IEP was being reviewed.  Although the student’s 
behavior had been noted as a problem during SY 2014-2015, the team must be given the 
opportunity to assess and determine where the student’s behavior is before applying adjustments. 
On September 18, 2015, when the student’s IEP was revised for SY 2015-2016, the student’s 
behaviors did not mandate the development and implementation of a BIP and the Hearing 
Officer concludes the student’s IEP was reasonably calculated to confer education benefit at the 
time it was developed.  Although the student had had behavior difficulties during SY 2015-2016 
and had some suspensions, these behaviors did not necessarily mandate a FBA or BIP prior to 
the meeting held in in September 2016 when the team agreed to move forward with the FBA and 
BIP.  Consequently, the Hearing Officer concludes that Respondent sustained the burden of 
proof on this issue.  
 
ISSUE 3: Whether DCPS denied the student a FAPE by failing to develop and/or provide the 
student with an appropriate IEP, placement and/or location of service during SY 2016-2017.  
 
Conclusion: Respondent sustained the burden of proof by a preponderance of the evidence on 
this issue. 

The evidence demonstrates that Petitioner requested a meeting in June 2016 to discuss the 
student’s progress and  behavior.  Although DCPS had offered Petitioner a July meeting date, 
the meeting was rescheduled to September because of Petitioner’s schedule conflict.   
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In August, the student received a neuropsychological evaluation and during a September 13, 
2016, team meeting, there was some discussion of the evaluation and the student’s previous year 
academic performance. It was determined that the student had met most of  goals 
satisfactorily and was making progress pursuant to  IEP.  However, DCPS had not reviewed 
the student’s independent neuropsychological evaluation.  Petitioner expressed concern about the 
student’s behavior and noted that if School A had a nurse to administer medication to the 
student,  behavior might be better controlled.  During this meeting, DCPS asked whether 
School A had conducted an FBA and developed a BIP.  School A agreed to move forward with 
the FBA and BIP. The team agreed to reconvene on a later date after the independent 
neuropsychological evaluation had been reviewed by DCPS.  

On September 14, 2016, the student had an incident that resulted in  being suspended from 
School A for destruction of property and unsafe behaviors.  The student did not return to school, 
and instead Petitioner placed the student in a RTH, where  remained until January 10, 2017.  
During the student’s hospitalization, Petitioner would not go to visit the schools that had been 
proposed by DCPS because she wanted the student to be able to attend the visits with her.   

During the student’s hospitalization, Petitioner and her counsel continued to meet with the IEP 
team to discuss the student’s IEP and placement.  DCPS had already forwarded school referrals 
and was in the process of having the student’s evaluation reviewed.  In January, shortly before 
the student was discharged from the RTH, School A advised that they could no longer meet the 
student’s needs.  DCPS also was advised that the SEA had withdrawn funding for the student at 
School A.   

Petitioner’s refusal to visit the schools referred to her by DCPS without the student was a 
significant part of the reason the student was without a placement when  was discharged from 
the RTH.  Petitioner had from late September through the first week of January to research the 
proposed placements for the student.   If Petitioner had visited the recommended schools and 
selected one, in the time that elapsed, the team at the new school might have been able to amend 
the student’s IEP to better accommodate the student in  new environment. The failure to 
secure a new school for the student does not rest solely on DCPS or School A.  

Although the student’s IEP was not finalized while  was hospitalized, this does not make  
IEP and placement inappropriate. While hospitalized, the student was not receiving IEP services 
or specialized education.  School A did what it could and forwarded class assignments to the 
student; however, the assignments were not being completed or returned.  In addition, in order to 
develop an appropriate IEP, particularly when a student is hospitalized, the team requires some 
statement related to the student’s diagnosis, prognosis, and recommendations.  The team would 
not have finalized versions of these necessary items until at or near the student’s discharge date. 
Despite the fact that the student’s IEP was not yet finalized during  hospitalization, the 
student’s IEP, placement and/or location cannot be deemed inappropriate.  

In addition the evidence did not support the fact that the student’s IEP should have included a 
change in disability classification or the other items that Petitioner requested be in the IEP at the 
September and November 2016 IEP meeting.  Consequently, the Hearing Officer concludes that 
Respondent sustained the burden of proof on this issue. 
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Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)   The Hearing Officer previously concluded in the HOD issued February 23, 2017, that the 
student was not provided special education services for a total of three (3) school days, that  
was removed from school without the benefit of a MDR, no FBA, and no BIP. 

Petitioner did not present evidence from which the Hearing Officer could reasonably craft a 
compensatory education award. Petitioner asked that the compensatory education be reserved.  
Thus, the Hearing Officer granted Petitioner in the February 23, 2017, HOD, an evaluation to 
determine compensatory education. In addition, because DCPS was scheduled to conduct 
additional evaluations of the student after  was released from hospitalization and update the 
student’s IEP, the Hearing Officer supplements the February 23, 2017, order with the following: 

ORDER: 15 
 

1. DCPS shall, if it has not already done so by the date of this order, and as agreed to at the 
student’s IEP team at School A, conduct a FBA and develop a BIP for the student within 
twenty (20) school days of the issuance of this Order.  

 
2. DCPS shall, within thirty (30) school days of the issuance of this Order convene a 

multidisciplinary team (“MDT”) meeting to review the student’s progress at  new 
school placement and review and revise the student’s IEP as appropriate.  

 
3. All other relief requested by Petitioner is denied. 

 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________       Copies to:    Counsel for Petitioner   
Coles B. Ruff, Esq.       Counsel for LEA  
Hearing Officer                              OSSE-SPED {due.process@dc.gov} 
Date: March 26, 2017                            ODR {hearing.office@dc.gov} 

       contact.resolution@dc.gov 
 

                                                
15 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner 
shall extend the timelines on a day for day basis. 
 




