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      ) 
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      )   
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      ) 

 

 

HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioners, Student’s Parents, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because  was not provided a 

sufficiently supportive Individualized Education Program (“IEP”) and Parents were not 

permitted sufficient participation in placement and choice of school.  DCPS responded that 

Student’s IEP was appropriate and there was extensive parental participation.     

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 10/31/16, the case was assigned 

to the undersigned on 11/1/16.  DCPS filed an untimely response on 11/14/16, and did not 

challenge jurisdiction, apart from asserting that Hearing Officers lack jurisdiction to enforce 

prior Hearing Officer Determinations (“HODs”).  The resolution session meeting took place 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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on 11/14/16, but the parties neither settled the case nor terminated the 30-day resolution 

period, which ended on 11/30/16.  A final decision in this matter must be reached no later 

than 45 days following the end of the resolution period, which the parties agreed to extend 

by continuances of 10 and 73 days, requiring an HOD no later than 4/7/17. 

The due process hearing took place on 1/9/17, 1/10/17, 1/11/17, 1/19/17 and 3/20/17 

and was closed to the public.  Petitioners were represented by Petitioners’ counsel.  DCPS 

was represented by Respondent’s counsel.  Parent was present during the entire hearing.   

Petitioners’ Disclosures, submitted on 12/30/16, contained documents P1 through 

P29, which were admitted into evidence without objection. 

Respondent’s Disclosures, submitted on 1/3/17, contained documents R1 through 

R50, which were admitted into evidence over objections to R5, R6-R10, R16-R22, R28, 

R29, R30, R34, R35, R38, R39, R41, R43-R50, all of which were overruled, as were all 

other general objections in Petitioners’ Objections to Disclosures. 

The parties agreed to 12 stipulations (developed during the due process hearing, filed 

on 3/22/17, and attached as nonpublic Appendix B) describing the difficulty they had in 

arriving at a suitable date for the 8/24/16 IEP meeting. 

Petitioners’ counsel presented 4 witnesses in Petitioners’ case-in-chief (see 

Appendix A): 

1. Associate Head of School (Nonpublic School)  

2. Teacher (Nonpublic School) 

3. Private Speech Language Pathologist 1  

4. Parent 

Petitioners’ counsel presented 2 additional witnesses in rebuttal: 

5. Private Occupational Therapist (qualified as an expert in Occupational 

Therapy (“OT”) over objection to qualifying an expert on rebuttal) 

6. Private Speech Language Pathologist 2 (qualified as an expert in Speech 

Language Pathology over objection to qualifying an expert on rebuttal) 

Respondent’s counsel presented 5 witnesses in Respondent’s case (see Appendix A):   

1. School Speech Language Pathologist (qualified without objection as an 

expert in Speech Language Pathology) 

2. School Occupational Therapist (qualified without objection as an expert in 

OT) 
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3. School Psychologist (qualified without objection as an expert in Psychology) 

4. Principal (Proposed Public School) 

5. Evaluation Coordinator  

The issues to be determined in this Hearing Officer Determination are:  

Issue 1:  Whether DCPS denied Student a FAPE by developing an inappropriate IEP 

for the 2016/17 school year that (a) prescribes too few hours of occupational therapy and 

speech-language services, (b) does not prescribe any 1-on-1 instruction, (c) does not limit 

the classroom student-teacher ratio, (d) does not prescribe a quiet instructional environment, 

(e) does not prescribe a small, dedicated, special education school, and (f) does not identify 

a location of services.  Respondent has the burden of persuasion if Petitioners establish a 

prima facie case. 

Issue 2:  Whether DCPS denied Student a FAPE by preventing  Parents from 

meaningful participation in determining educational placement, including the choice of 

school, where DCPS had decided prior to the 8/24/16 meeting to place Student at Proposed 

Public School and invited questions about the school which DCPS refused to answer.  

Petitioners have the burden of persuasion.   

Issue 3:  Whether DCPS denied Student a FAPE by failing to comply with a 7/22/16 

HOD by, among other things, including a Least Restrictive Environment (“LRE”) 

description in the new draft IEP that was identical to the one held to be insufficient, and 

refusing to make any changes proposed by Parent (except for one word) after being ordered 

to comprehensively address all issues raised by Parent.  Petitioners have the burden of 

persuasion.   

Petitioners seek the following relief:   

1. A finding that Student was denied a FAPE. 

2. DCPS shall reimburse Petitioners for the cost of tuition at Nonpublic School 

for the 2016/17 school year.2 

3. DCPS shall place and fund Student for the remainder of the 2016/17 school 

year at Nonpublic School, including tuition and services. 

4. Within 15 school days, DCPS shall convene an IEP meeting (including 

Parents) and review and revise Student’s IEP, including Parents’ requested 

changes.   

                                                 

 
2 This element of relief was narrowed at the beginning of the due process hearing by 

Petitioners withdrawing any claim for relief for “related services from other providers.”  
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5. All other just and appropriate relief.     

 

DCPS made an oral motion for directed findings at the close of Petitioners’ case-in-

chief as to Issues 1 and 2, which was taken under advisement and is hereby denied for the 

reasons discussed below in the Findings of Fact and Conclusions of Law.   

The parties were permitted to submit legal citations after the hearing, which 

Respondent did on 3/21/17.   

Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact3 are as follows: 

1. Student is a resident of the District of Columbia; Petitioners are Student’s Parents.4  

Student is Age and in Grade at Nonpublic School.5  Student is classified as having Autism 

Spectrum Disorder;  was found eligible for special education on 4/4/13.6  Student is 

significantly impacted by  autism due to verbal limitations, a low attention level, and 

outbursts throughout the day;  is distracted easily and is sensitive to loud noises.7   

2. Student’s 8/31/16 IEP, which is at issue in this case, provides for 26 hours/week of 

specialized instruction outside general education, 4 hours/month of Speech Language 

Pathology services outside general education, 2 hours/month of OT services outside general 

education, and 4 hours/month of Behavioral Support Services (“BSS”) outside general 

education, along with consultation services of 30 minutes/month each in Speech Language 

Pathology, BSS and OT; other classroom aids and services include a structured sensory 

diet.8  The 8/31/16 IEP LRE page states that Student’s specialized instruction is to be 

provided in “a small group, highly structured setting.”9  On the LRE description of why 

services cannot be provided inside general education, only 1 word is different between the 

                                                 

 
3 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
4 Parent. 
5 Id.   
6 P7-1; P9-1; R3; R11-1; School Psychologist.   
7 Teacher; P3.   
8 P9-25.   
9 P9-26.   
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8/31/16 and 2/3/16 IEPs, with the change of “or” to “and” in the description of Student 

requiring Speech Language services in “individual and small group” environments.10   

3. Student’s 2/3/16 IEP provided the same services as  8/31/16 IEP except for 

lacking 30 minutes/month of OT consultation services and certain classroom aids and 

services.11  The 2/3/16 IEP also lacked a goal that was added in the 8/31/16 IEP for 

Adaptive/Daily Living and 2 goals that were added for Motor Skills/Physical 

Development.12  Student’s 4/4/13 IEP provided for 26 hours/week of specialized instruction 

outside general education, 4 hours/month of Speech Language Pathology services outside 

general education and 2 hours/month of OT services outside general education, along with 

15 minutes/month of consultation services for OT.13    

4. Student’s 8/16/16 Updated Comprehensive Psychological determined that  Full 

Scale IQ score was Average at 106 based on the Comprehensive Test of Non-Verbal 

Intelligence, 2d Edition; in academics,  Reading domain was Low Average with a 

standard score of 82,  Math domain was Average with a standard score of 93, and  

Written Language domain was Low with a standard score of 76, based on Woodcock 

Johnson IV achievement tests.14   

5. Credibility and Equities.  The undersigned generally found the witnesses for 

Petitioners and DCPS to be credible and professional, with exceptions noted below when 

witnesses undermined their credibility, largely due to the ongoing level of conflict and 

frustration between DCPS and Parent and her counsel.  Evaluation Coordinator’s credibility 

in particular was undermined during his testimony by his unwillingness to answer 

Petitioners’ questions directly, frequent twisting of questions, and incomprehensible 

answers.  As one example, Evaluation Coordinator clearly testified that Parent’s actions 

prevented DCPS from developing an appropriate IEP and – in the same breath – stated that 

the IEP was appropriate.15  Evaluation Coordinator’s credibility was also negatively 

impacted by stating angrily during cross examination that he is the one who works in 

education and that his views shouldn’t be challenged in a due process hearing.16  

Nonetheless, Petitioners’ oral motion during cross examination to disqualify Evaluation 

Coordinator as a witness due to his refusal to answer questions and prevarications was 

denied by the undersigned.   

6. The parties have had significant ongoing conflict over numerous issues, large and 

small, including the “location” of the 8/24/16 IEP meeting, even though the two sides had 

                                                 

 
10 P9-26; P7-20; P8-63,67.   
11 P7-19.   
12 P9-13,23,24.   
13 R4-7.   
14 P3-3,4,8; School Psychologist.   
15 Evaluation Coordinator.   
16 Id.   



Hearing Officer Determination  

Case No. 2016-0261 

 

 

 

 

 

6 

previously met separately and conducted such meetings by telephone.17  At the beginning of 

the 8/24/16 IEP meeting, the parties spent literally 10 minutes arguing about the “location” 

of the meeting and threatening to cancel the meeting even though 16 people were gathered 

or on their way to the meeting and even though the meeting had been very difficult to 

schedule.18  A meeting scheduled for 1/15/16 did not include Parent and her counsel due to 

unresolved issues over the nominal location.19   

7. DCPS personnel refused to accept that Parent wanted her counsel to speak for her, so 

repeatedly spoke directly to Parent and refused to speak directly to her counsel.20  During 

his testimony in the current hearing, Evaluation Coordinator expressly disagreed with the 

Hearing Officer’s statements in the 7/22/16 HOD that Parent’s counsel was “clearly 

working for Petitioner” and that “DCPS had no reason to doubt that counsel was 

representing Petitioner’s interests,” which further undermined his credibility.21  DCPS’s 

other experts acknowledged that they had no reason to doubt that Petitioners’ counsel was 

accurately presenting Parent’s issues and concerns at the 8/24/16 meeting.22  Parent testified 

that she discussed what she wanted for Student with her counsel before the 8/24/16 IEP 

meeting and agreed with what her counsel requested at the meeting.23   

8. Much friction was generated by Parent and her counsel seeking information about 

other children in the class proposed for Student at Proposed Public School, with criticism of 

Petitioners’ counsel for asking about their disabilities.24  School Psychologist damaged her 

credibility with the undersigned in the argumentative way she criticized the questions asked 

about the range of disabilities and behaviors of Student’s potential classmates.25  School 

Occupational Therapist acknowledged that potential classmates’ disability classifications are 

relevant to Student’s education.26   

                                                 

 
17 P10-1; P11-1; P12-1; P13-1 (threatening impasse and that meeting will not occur); P14-1.   
18 P28 (minutes 1-11 of audio recording); P8-1 to P8-6 (transcript); R35-1; Appendix B (12 

stipulations detailing efforts to schedule meeting).   
19 R41-101,93,92,91.   
20 P8-9,12,47,48,49,67,68,70,71,89,90,91,93,95; School Speech Language Pathologist; 

School Occupational Therapist; School Psychologist; Evaluation Coordinator.   
21 Evaluation Coordinator; P4-13.   
22 School Occupational Therapist; School Speech Language Pathologist; School 

Psychologist.   
23 Parent.   
24 P8-37,38,40,41,46,47; School Psychologist; Principal; Evaluation Coordinator.   
25 School Psychologist.   
26 School Occupational Therapist.   
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9. Frustrations at the 3-1/2 hour long IEP meeting on 8/24/16 boiled over at times.27  

Parent was brusque, if not rude, at points during the 8/24/16 meeting, even taking into 

consideration that English is not her first language.28   

10. General Issues Relating to IEP.  DCPS viewed itself as the ultimate decision-maker 

concerning Student’s IEP and only made changes it was fully convinced were appropriate.29  

DCPS staff approached the 8/24/16 meeting as though they were there only to answer 

questions and provide information.30  On various issues on Student’s IEP, DCPS listened to 

Parent’s requests, asked for specifics, determined that evaluations were not sufficient to 

update goals, and thus no change was “given” to Parent.31  Evaluation Coordinator stated 

that he is trained in conducting meetings and was trying to meet Parent “halfway” in the 

8/24/16 meeting, although he noted his reluctance to compromise, as his guiding principle is 

“to do no harm” to the child.32   

11. DCPS consistently sought to answer concerns about Student’s draft IEP by 

discussing how the services could be provided at Proposed Public School, rather than how 

the IEP language would be understood or implemented at any school.33  Those supporting 

Parent made recommendations and sought an IEP that would work anywhere, whether 

within DCPS or in “Indiana” or “Alaska.”34   

12. IEP Goals; Data/Information Sought.  Parent was fine with the goals and objectives 

in Student’s IEP, and did not object to Student’s present levels of performance.35  DCPS 

stated that there was no need to amend service hours if there was no change in present levels 

or goals.36  DCPS would add goals and services if shown evidence of regression by 

Student.37   

13. DCPS repeatedly sought more information and data from Parent and Nonpublic 

School, including underlying data and information behind each of Parent’s proposals for 

                                                 

 
27 P8-47 (“I’m sick of it.  I don’t want to be here wasting my time”); P8-96.   
28 P8-81.   
29 P8-50 (rejecting request for 2 hours/week of OT: “I understand the request and I’ve 

definitely considered it”); P8-59; P8-70 (not going to make change “because it’s not right”).   
30 P8-35,38,41,91.   
31 Evaluation Coordinator.   
32 Id.   
33 P8-68,69 (refusing to specify 1:1 hours in Student’s IEP in order that teacher at Proposed 

Public School would have full flexibility); Evaluation Coordinator.   
34 P8-67,89.   
35 P8-11,96; School Speech Language Pathologist; School Occupational Therapist.   
36 P8-59,60,65,90; School Occupational Therapist (service hours are driven by goals).   
37 School Speech Language Pathologist.   
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Student’s IEP.38  DCPS staff considered Parent’s recommendations, but DCPS did not 

receive information or data to support an increase in hours.39  DCPS wouldn’t add hours to 

an IEP if “not appropriate,” and needed more information to justify requests for more 

service hours.40  An evaluator recommending more service hours in an evaluation was not 

sufficient for DCPS to increase hours on Student’s IEP.41   

14. DCPS repeatedly sought to observe Student at Nonpublic School to gather additional 

information about  and  needs, but never received Parent’s consent.42  Parent and her 

counsel sought to avoid observation and instructed Nonpublic School not to let DCPS 

observe Student (in emails on which DCPS was copied).43  Parent lost credibility with the 

undersigned by testifying that she wasn’t familiar with the issue of observation of her child 

and hadn’t thought about whether she would consent to observation by DCPS, although she 

acknowledged that she was aware that DCPS wanted to observe Student at Nonpublic 

School.44  Parent never signed a consent form permitting observation, but testified that she 

never refused to sign anything and never instructed Nonpublic School not to allow 

observation of Student.45   

15. DCPS repeatedly and unsuccessfully sought to get input from Parent about Student 

at home, to be able to develop better IEP goals.46  Parent didn’t provide information to 

DCPS about Student’s outside providers, and DCPS didn’t know about outside providers 

until Parent mentioned in passing that she takes Student to ABA outside school.47  Parent 

and her counsel refused to provide a newly obtained evaluation to DPCS at the RSM on 

11/15/16.48   

16. DCPS received less cooperation from Parent throughout the long process than it 

would have preferred; in particular, DCPS had significant challenges obtaining responses 

                                                 

 
38 P8-22,59,91,94; School Speech Language Pathologist; School Occupational Therapist; 

School Psychologist (would like more data from Nonpublic School); Evaluation 

Coordinator.   
39 School Occupational Therapist.   
40 Evaluation Coordinator.   
41 Id.   
42 School Occupational Therapist; School Psychologist (important to observe to validate 

data); Evaluation Coordinator (observation of Student was “critical” for IEP).   
43 Associate Head of School; P16-1.   
44 Parent.   
45 Id.   
46 Evaluation Coordinator.   
47 Id.   
48 R38-2.   
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from Parent.49  At the conclusion of the due process hearing in September 2015, Hearing 

Officer Ruff reportedly told Parent to be more responsive to DCPS.50   

17. OT Hours.  Student’s 2/22/16 OT Evaluation recommended 2 hours/week of OT, 

with half 1:1 and the rest with peers and in  classroom, as  disability was “pretty 

severe.”51  Private Occupational Therapist based the level of OT services on the struggles 

that Student’s teacher was having in addressing  needs on a day to day basis; Student’s 

teacher would not have been able to work on OT goals on top of everything else, as DCPS 

suggested in proposing fewer service hours.52  At the 8/24/16 IEP team meeting, Parent 

sought to increase Student’s IEP to 2 hours/week of OT services, but the IEP was finalized 

with 2 hours/month of direct services, with 30 minutes/month added for consultation 

services.53   

18. Parent had no concern about the OT goals; based on the information available to 

DCPS, the OT service hours were sufficient for the goals, so it was not appropriate to 

increase the OT direct service hours.54  A sensory diet was added for Student, which could 

be done within  class and did not require additional pull-out.55  DCPS had requested 

additional baseline information about Student’s OT functioning from Nonpublic School and 

sought to observe Student at Nonpublic School to see how  was performing and the 

quality of  work, but received no new information and was never able to observe 

Student.56  DCPS considered the 2/22/16 OT Evaluation, but asserted there was no support 

for an increase in hours.57   

19. Speech Language Hours.  Student’s 8/5/15 Speech Language Evaluation 

recommended 1.5 to 3 hours/week of services.58  Student’s 12/7/15 Speech Language 

Evaluation recommended 2.5 hours/week of 1:1 services by a Speech Language pathologist, 

plus 0.5 hours/week of consultation with Parent and 0.5 hours/week with Student’s teacher, 

as Student “needed a lot” of speech language services.59  At the 8/24/16 meeting, Parent 

sought 3 hours/week from Speech Language pathologists and 45 minutes/week of 

consultation on Student’s IEP, but the IEP was finalized with 4 hours/month of direct 

services and 30 minutes/month of consultation services.60   

                                                 

 
49 R27; Evaluation Coordinator.   
50 Evaluation Coordinator.   
51 P2-9; Private Occupational Therapist.   
52 Private Occupational Therapist.   
53 P8-11,87; Parent; P9-25.   
54 School Occupational Therapist.   
55 Id.   
56 Id.   
57 Id.   
58 R26-24.   
59 P1-11; Private Speech Language Pathologist 2.   
60 P8-24,57; Parent; P9-25.   
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20. Student’s Speech Language goals in the 8/31/16 IEP were limited by DCPS not 

being able to observe Student at Nonpublic School as desired.61  DCPS emphasized the 

difference between clinical recommendations made by Petitioners’ evaluators and the 

school-based analysis of DCPS’s experts.62  School Speech Language Pathologist relied on 

the Nonpublic School Speech Language pathologist from the 2/3/16 meeting who agreed 

with DCPS, rather than the Nonpublic School Speech Language pathologist at the 8/24/16 

meeting who recommended that more support be provided for Student.63   

21. Individualized Instruction (1:1).  Student cannot be educated without a great deal of 

1:1 attention and constant redirection, due to  distractibility.64  Teacher often works with 

Student and one other child, providing 1:1 attention to Student first and then gives  an 

independent activity in order to work with the other child, but Student goes off task 

immediately.65  Student was getting tutoring at Nonpublic School prior to the school day, 

which Evaluation Coordinator asserted was inaccurately being called 1:1.66   

22. At the 8/24/16 meeting, Parent proposed at least 5 hours/week of 1:1 specialized 

instruction.67  DCPS refused to add 1:1 to Student’s IEP, stating there was no data to support 

Parent’s proposal and there would be 1:1 instruction at Proposed Public School, although 

the amount would vary and should be up to the teacher, as 1:1 happens naturally as part of 

teaching.68  Evaluation Coordinator stated that he did not know where he would put 1:1 on 

the IEP, as it would not be proper in the LRE section.69   

23. Student-Teacher Ratio.  At the 8/24/16 meeting, Parent proposed a maximum 

student-teacher ratio of 3:1, because in a 4:1 setting Student was very prone to be 

overwhelmed.70  DCPS rejected the ratio, saying there was no data to support it; DCPS 

favorably noted the 8:3 ratio of the Communication & Education Support (“CES”) 

classroom at Proposed Public School.71  DCPS asserted that listing a specific ratio on 

Student’s IEP would prevent the flexibility needed for the goal or skill being taught.72   

24. Quiet Instructional Environment.  The 7/22/16 Comprehensive Psychological 

Evaluation recommended that the noise level for Student should be “reduced” when 

                                                 

 
61 School Speech Language Pathologist.   
62 Id.   
63 Id.   
64 Teacher.   
65 Id.   
66 Evaluation Coordinator.   
67 P8-12,21; Parent.   
68 Evaluation Coordinator.   
69 Id.   
70 P8-12,70,71.   
71 P8-74; School Occupational Therapist; Principal.   
72 Evaluation Coordinator.   
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instruction is given or Student is working.73  A quiet classroom is needed due to Student’s 

sensory challenges around noise, as even voices distract  although it is difficult to 

quantify “quiet.”74  Student benefits from a quiet place even for therapy; group therapy can 

be too much sensory stimulation.75  Student needs a very quiet space;  cannot be educated 

with noise, particularly screams or outbursts.76   

25. At the 8/24/16 meeting, Parent proposed a “very quiet class” be added to Student’s 

IEP, which DCPS refused.77  DCPS objected that Parent’s request for a quiet instructional 

environment “came out of nowhere,” was too vague and sought quiet that was often outside 

DCPS’s control, such as when someone would cough.78  School Occupational Therapist 

agreed that Student would be “overwhelmed” in loud situations, but lost some credibility 

with the undersigned by dissembling about whether Student could handle a “general 

education” noise level, finally stating that some schools would be too noisy without 

supports.79   

26. Small, Dedicated, Special Education School.  The 7/22/16 Comprehensive 

Psychological Evaluation concluded that Student needs significant support to engage with 

peers and teachers and to pay attention and participate in a meaningful manner, so requires a 

fulltime IEP and continued placement in a fulltime, stand-alone, therapeutic, special 

education school.80  At the 8/24/16 meeting, Parent proposed a small, dedicated, special 

education school or a small, self-contained, special education school.81  At the meeting, 

DCPS responded by asking about the size of the building and number of classrooms.82  

DCPS stated that the term is subject to interpretation and would not be widely understood, 

so was inappropriate for an IEP.83  Petitioners’ counsel stated that the phrase “small self-

contained” is often used for this requirement, but repeatedly offered to provide more 

information, if desired by DCPS.84  School Psychologist disagreed that a fulltime, stand-

alone, therapeutic, special education school is needed for Student.85   

                                                 

 
73 P3-9.   
74 Parent.   
75 Private Speech Language Pathologist.   
76 Teacher.   
77 P8-12,21,75,76.   
78 Evaluation Coordinator.   
79 School Occupational Therapist.   
80 P3-9.   
81 P8-12,88,90,91; Parent.   
82 P8-88.   
83 Evaluation Coordinator.   
84 P8-89,90,92,93,94,95.   
85 School Psychologist.   
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27. Parent could not obtain any details from DCPS about what “small group, highly 

structured” meant on Student’s IEP.86  The term “small group” allows much uncertainty.87  

DCPS refused to define “small.”88  Evaluation Coordinator testified that “small group” was 

explained to Parent and is flexible; it is up to the interpretation of the school to determine 

the size of the group according to the context and what Student needs.89  Principal clarified 

what a small group would be in the CES classroom at Proposed Public School.90  Evaluation 

Coordinator stated that using “reduced” size on the IEP would be better than “small,” to 

ensure that Student’s classes would be smaller than general education classes.91  Student 

cannot be in general education due to the sensory stimulation and becoming overloaded.92  

Teacher testified that Student cannot be instructed in a group of 20 or even 10, and needs no 

more than 2.93  Transitions are a particular problem, as Student elopes.94  Student needs a 

classroom with a small number of students, with some upper limit.95   

28. DCPS provided information on the CES program as it exists across the District.96  

The discussion about the CES program was applicable to all DCPS schools with the 

program, not just Proposed Public School.97  DCPS described Proposed Public School as an 

example of a school that would be suitable to carry out Student’s IEP and placement.98  A 

Prior Written Notice dated 9/3/16 stated that Student’s IEP team discussed placements at the 

8/24/16 IEP meeting.99   

29. Location of Services (“LOS”).  Parent had no opportunity to ask for Nonpublic 

School at the 8/24/16 meeting; DCPS never asked Parent what school she wanted for 

Student.100  DCPS stated that an IEP is to describe the services and placement needed by a 

                                                 

 
86 P8-9,10.   
87 P8-12,70,71.   
88 P8-74.   
89 Evaluation Coordinator.   
90 Id.   
91 Id.   
92 Teacher.   
93 Teacher; cf. P4-13 (Student has trouble even with group of 3).   
94 Teacher.   
95 School Occupational Therapist.   
96 P8-92,93,94,95; R47-17.   
97 Evaluation Coordinator.   
98 School Occupational Therapist; School Psychologist (Parent was given ample and 

multiple opportunities to discuss placement; Proposed Public School was an example of the 

type of school); Evaluation Coordinator (Parent had opportunity to participate, ask questions 

and discuss how placement related to Student’s IEP).   
99 R37-1.   
100 Parent.   
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child, but not the location of services, which would be too rigid.101  DCPS sent an LOS letter 

to Parent dated 8/26/16 listing Proposed Public School as Student’s location of services.102     

30. HOD Requirements.  The 7/22/16 HOD in the previous case between Parent and 

DCPS ordered in part that the parties were to meet and “comprehensively address all issues 

raised” by Parent and develop an appropriate IEP “that reflects genuine deliberation by the 

team.”103  The DCPS team was well aware of the 7/22/16 HOD; members asserted they 

were consciously trying to fulfill the HOD requirements by giving consideration to Parent’s 

concerns and have a meaningful discussion on 8/24/16.104  Student’s LRE was not changed 

on the 8/31/16 IEP because DCPS considered it was already the way it should be.105  The 

DCPS members of the IEP team felt there was genuine deliberation at the 8/24/16 meeting 

and that they provided a strong and appropriate IEP for Student.106   

31. Nonpublic School.  Nonpublic School is a dedicated special education school which 

is certified by OSSE; Nonpublic School’s $45,000 tuition and related services rates are 

approved by OSSE and are no higher than comparable providers.107  DCPS sends monitors 

to Nonpublic School regularly who are responsible for ensuring that academic and related 

services are provided.108   

32. Nonpublic School can meet the goals and objectives in Student’s 8/31/16 IEP.109  

Student has not been receiving related services (Speech Language and OT) at Nonpublic 

School, which was a matter of cost.110  If funded, Nonpublic School can provide all related 

services needed by Student, including those recommended by the Speech Language 

Evaluation and OT Evaluation.111  Nonpublic School can also provide as much 1:1 

instruction as may be needed by Student, even if that were 5 or 10 hours/week.112  Student 

needs related services but is receiving appropriate academic instruction at Nonpublic 

School.113   

                                                 

 
101 Evaluation Coordinator.   
102 R36-1; Evaluation Coordinator.   
103 P4-20.   
104 School Speech Language Pathologist; Evaluation Coordinator.   
105 Evaluation Coordinator.   
106 School Occupational Therapist; School Speech Language Pathologist; Speech Language 

(appropriately addressed all areas of need).   
107 Associate Head of School.   
108 Id.   
109 Id.   
110 Associate Head of School; P8-24 (no speech therapy at Nonpublic School for Student 

because Parent “cannot pay”).   
111 Associate Head of School; P1-11; P2-9.   
112 Associate Head of School; P9-26.   
113 Associate Head of School.   
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33. Student began 2016/17 in a class of 6 at Nonpublic School, which has increased to 7, 

with a teacher, teaching assistant, and a dedicated aide for another student.114  The class has 

been challenging for Student and it is being reconstituted soon so Student will be in a class 

of 4 with a teacher, a fulltime dedicated aide and two related services providers who will 

provide push-in services in the classroom.115  Parent viewed this as Nonpublic School trying 

Student in a larger group and, when it didn’t work well due to the amount of noise, returning 

 to a smaller group.116  The change is due to the wide range of abilities in  class, with 

some having much higher abilities than Student and others more on  level.117  The 7th 

student added to the class in late October 2016 took more of Teacher’s attention and time.118  

The change in structure will be beneficial for the children and permit more 1:1 attention for 

Student.119   

34. Student’s education is appropriate at Nonpublic School and Student has been making 

progress, even before receiving additional attention under the new structure and a smaller 

class.120  Parent agrees that Student is making progress at Nonpublic School.121  School 

Speech Language Pathologist agreed that Nonpublic School is an appropriate school if it 

provides Student’s related services.122  DCPS acknowledged that “according to reporting, 

[Student is] making progress” at Nonpublic School the past 2 years.123   

Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’” Endrew F. ex rel. Joseph F. v. Douglas County Sch. Dist. RE-1, 15-827, 2017 

WL 1066260, at *4 (U.S. Mar. 22, 2017), quoting Honig v. Doe, 484 U.S. 305, 311, 108 

                                                 

 
114 Teacher; P8-13.   
115 Associate Head of School.   
116 Parent.   
117 Teacher.   
118 Id.   
119 Id.   
120 Id.   
121 Parent.   
122 School Speech Language Pathologist.   
123 P8-72; see P4-15 (Nonpublic School is “proper” under the Act).   
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S.Ct. 592, 98 L.Ed.2d 686 (1988).  “The IEP is the means by which special education and 

related services are ‘tailored to the unique needs’ of a particular child.”  Endrew F., 2017 

WL 1066260, at *4, quoting Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 

458 U.S. 176, 181, 102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Endrew F., 

2017 WL 1066260, at *4; Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of 

Mass., 471 U.S. 359, 369, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985); Jenkins v. 

Squillacote, 935 F.2d 303, 304 (D.C. Cir. 1991); Dist. of Columbia v. Doe, 611 F.3d 888, 

892 n.5 (D.C. Cir. 2010).   

The IEP must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child’s circumstances.”  Endrew F., 2017 WL 1066260, at *12.  

The Act’s FAPE requirement is satisfied “by providing personalized instruction with 

sufficient support services to permit the child to benefit educationally from that instruction.”  

Smith v. Dist. of Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012), citing Rowley, 458 

U.S. at 203.  The IDEA imposes no additional requirement that the services so provided be 

sufficient to maximize each child’s potential.  Rowley, 458 U.S. at 198.  In its recent 

decision, the Supreme Court made very clear that the standard is well above de minimis, 

however, stating that “[w]hen all is said and done, a student offered an educational program 

providing ‘merely more than de minimis’ progress from year to year can hardly be said to 

have been offered an education at all.”  Endrew F., 2017 WL 1066260, at *12.   

In addition, Respondent must ensure that to the maximum extent appropriate, 

children with disabilities are educated with children who are nondisabled, and special 

classes, separate schooling, or other removal of children with disabilities from the regular 

educational environment occurs only if the nature or severity of the disability is such that 

education in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily.  34 C.F.R. 300.114; Endrew F., 2017 WL 1066260, at *10 (children 

with disabilities should receive education in the regular classroom to the extent possible). 

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights.  Brown v. Dist. of Columbia, 179 F. Supp. 3d 15, 25-26 (D.D.C. 2016), quoting N.S. 

ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010). 

Petitioners carry the burden of production and persuasion, except on issues of the 

appropriateness of an IEP or placement on which Respondent has the burden of persuasion, 
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if Petitioners establish a prima facie case.  D.C. Code Ann. § 38-2571.03(6); Schaffer ex rel. 

Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005).  “Based 

solely upon evidence presented at the hearing, an impartial hearing officer shall determine 

whether . . . sufficient evidence [was presented] to meet the burden of proof that the action 

and/or inaction or proposed placement is inadequate or adequate to provide the student with 

a FAPE.”  5-E D.C.M.R. § 3030.3.    

Issue 1:  Whether DCPS denied Student a FAPE by developing an inappropriate 

IEP for the 2016/17 school year that (a) prescribes too few hours of occupational therapy 

and speech-language services, (b) does not prescribe any 1-on-1 instruction, (c) does not 

limit the classroom student-teacher ratio, (d) does not prescribe a quiet instructional 

environment, (e) does not prescribe a small, dedicated, special education school, and (f) 

does not identify a location of services.  (Respondent has the burden of persuasion if 

Petitioners establish a prima facie case.) 

Petitioners established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which failed to meet its burden of proving that Student’s IEP was 

appropriate.   

The applicable legal standard for analyzing the appropriateness of an IEP has just 

been articulated by Chief Justice Roberts for a unanimous Supreme Court as whether the 

IEP was “reasonably calculated to enable a child to make progress appropriate in light of the 

child’s circumstances.”  Endrew F., 2017 WL 1066260, at *10.  The undersigned views this 

new standard as building on and buttressing prior articulations of whether the challenged 

IEP was “reasonably calculated to produce meaningful educational benefit” and to permit 

Student to access the general education curriculum to the extent possible.  See Damarcus S. 

v. Dist. of Columbia, 2016 WL 2993158, at *12 (D.D.C. 2016); A.M. v. Dist. of Columbia, 

933 F. Supp. 2d 193, 204 (D.D.C. 2013), quoting Rowley, 458 U.S. at 206-07.  The measure 

and adequacy of the IEP are to be determined as of the time it was offered to Student.  See, 

e.g., S.S. ex rel. Shank v. Howard Rd. Acad., 585 F. Supp. 2d 56, 66 (D.D.C. 2008).  The 

appropriateness of Student’s IEP is analyzed by considering the specific concerns raised by 

Petitioners.  See 34 C.F.R. 300.320(a)(4),(5); Honig, 484 U.S. at 311. 

As an initial matter, Parent was fine with the goals and objectives in Student’s IEP, 

and did not object to Student’s present levels of performance.  But instead of that common 

ground reducing the distance between the parties, it prevented any movement by DPCS on 

the service hours, based on its view that goals and objectives must drive the service hours, 

so if the goals stayed the same the hours could not increase.  DCPS was only willing to add 

goals and services if shown evidence of regression by Student or other data or information 

that it found persuasive, quite unlike the situation in A.M., 933 F. Supp. 2d at 198, where 

“DCPS was receptive” to input and incorporated many recommendations.  Notably, DCPS 

did not find the evaluations conducted by Parent’s experts to be persuasive on the needs of 

Student, and gave no weight to the concerns of Parent, even though IDEA procedures 

“emphasize collaboration among parents and educators.”  Endrew F., 2017 WL 1066260, at 

*4. 
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Considering each concern of Petitioners in turn: 

(a)  OT/Speech Language Hours.  Parent sought an increase to 2 hours/week in 

direct OT services for Student, based on a 2/22/16 OT Evaluation which recommended 2 

hours/week.  DCPS only added 30 minutes/month for consultation services, as well as a 

sensory diet for Student (which could be done within  class and did not require additional 

pull-out).  But since Parent had no concern about the OT goals, and DCPS considered the 

OT service hours sufficient for  existing goals, DCPS refused to increase Student’s OT 

direct service hours above the existing 2 hours/month.   

As for Speech Language, Parent sought 3 hours/week of direct services and 45 

minutes/week of consultation on Student’s IEP, based on Student’s 8/5/15 Speech Language 

Evaluation which recommended 1.5 to 3 hours/week of services and  12/7/15 Speech 

Language Evaluation which recommended 2.5 hours/week of 1:1 services by a Speech 

Language pathologist, plus another 0.5 hours/week of consultation with Parent and 0.5 

hours/week of consultation with teacher.  DCPS refused to increase Student’s Speech 

Language above the 4 hours/month of direct services and 30 minutes/month of consultation 

services on  previous IEP, relying on Nonpublic School’s Speech Language pathologist 

from the 2/3/16 IEP meeting who agreed with DCPS, rather than Nonpublic School’s 

Speech Language pathologist at the 8/24/16 meeting who recommended that more support 

be provided.   

This Hearing Officer is not persuaded by DCPS – which carries the burden of 

persuasion – that current levels are appropriate and that no increase in services was needed 

for OT and Speech Language, based on the evaluations of Student.  Indeed, evaluations of 

children by experts is central to the determination of what special education and related 

services are needed for most eligible children.  See Hill v. Dist. of Columbia, 2016 WL 

4506972, at *18 (D.D.C. 2016) (“evaluation’s primary role is to contribute to the 

development of a sound IEP,” quoting Long v. Dist. of Columbia, 780 F. Supp. 2d 49, 60 

(D.D.C. 2011)).  Unfortunately, on this issue as with most of those below, the high level of 

conflict between the parties apparently resulted in DCPS saying “No” to Parent as much as 

possible, rather than trying to collaborate on an IEP that also took into account Parent’s 

legitimate concerns for her  which were supported by competent professionals.  

Additional service hours must be added to Student’s IEP. 

(b)  Individualized Instruction (1:1).   Parent sought at least 5 hours/week of 1:1 

specialized instruction on Student’s IEP, based on the testimony and personal experience of 

Teacher that Student cannot be educated without a great deal of 1:1 attention and constant 

redirection, due to  distractibility.  DCPS refused to add any amount of 1:1 instruction to 

Student’s IEP, asserting that 1:1 happens naturally as part of teaching, and the amount 

needed is variable so it should simply be left to the discretion of each teacher.  This Hearing 

Officer was not persuaded by DCPS and requires a minimum number of hours of 1:1 

instruction to be included on Student’s IEP. 

(c)  Student-Teacher Ratio.  Parent proposed a maximum student-teacher ratio of 

3:1, because in a 4:1 setting Student was very prone to be overwhelmed.  This concern is 
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also related to class size, which is discussed below.  DCPS rejected the suggested ratio, 

saying there was no data to support it and that providing any specific ratio would prevent the 

flexibility needed according to the goal or skill being taught.  This Hearing Officer was not 

persuaded by DCPS and requires a maximum student-teacher (and/or student-adult) ratio to 

be included on Student’s IEP.   

(d)  Quiet Instructional Environment.  Parent proposed a “very quiet class,” based on 

the 7/22/16 Comprehensive Psychological Evaluation recommendation that the noise level 

for Student should be “reduced” when instruction is given or Student is working, due to 

Student’s sensory challenges around noise.  The evidence was that Student benefits from a 

quiet place even for therapy, as group therapy can be too much sensory stimulation.  DCPS 

refused to add a quiet instructional environment to Student’s IEP as excessively vague and 

often outside DCPS’s control (due to noises such as coughing).  This Hearing Officer was 

not persuaded by DCPS and requires Student’s IEP team to define to the extent possible a 

quiet setting that will help Student progress. 

(e)  Small, Dedicated, Special Education School.  Parent proposed a small, 

dedicated, special education school or a small, self-contained, special education school, 

based on the 7/22/16 Comprehensive Psychological Evaluation which concluded that 

Student requires significant support to engage with peers and teachers and to pay attention 

and participate in a meaningful manner, so requires a fulltime, stand-alone, therapeutic, 

special education school.  DCPS responded to the proposal of a “small, dedicated, special 

education school” by asking about the size of the building and number of classrooms, and 

stated that the term is subject to interpretation and would not be widely understood.   

DCPS instead merely stated in Student’s IEP that  required instruction in a “small 

group, highly structured” setting.  Parent could not obtain any details from DCPS about 

what was meant by “small group, highly structured,” as DCPS refused to define “small” or 

“structured” at the 8/24/16 IEP meeting.  At the due process hearing, Evaluation 

Coordinator stated that “small group” was explained to Parent and is a flexible term that 

should be left to the interpretation of the school to determine the size of the group according 

to the context and what Student needs.  Evaluation Coordinator further stated that using 

“reduced” size on the IEP would be better than “small,” so that Student’s classes would be 

smaller than general education.  However, Teacher testified that Student cannot be 

instructed in a group of 10, and needs a group of no more than 2.  DCPS’s School 

Occupational Therapist acknowledged that Student needs a classroom with a small number 

of students, with an upper limit on its size.   

This Hearing Officer rejects Petitioners’ claim that “small, dedicated, special 

education school” must be included on Student’s IEP, as that would specify an educational 

placement, which Petitioners’ counsel made very clear this case is not challenging.  

However, the undersigned concludes that DCPS must define “small group” by including a 

maximum size on Student’s classes of between 10 and 2 and may include other necessary 

aspects of a school environment where Student can make appropriate progress. 
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(f)  Location of Services.  Petitioners’ counsel also made clear that Petitioners were 

not challenging the specific LOS chosen, but just the fact that an LOS was not included in 

Student’s IEP.  DCPS instead sent an LOS letter to Parent dated 8/26/16 listing Proposed 

Public School as Student’s location of services.  DCPS asserted that an IEP is to describe 

the services and placement needed by a child, but not the location of service, which would 

be too rigid.  The undersigned agrees with DCPS on this point as a general matter, with the 

possibility of location or a specific school taking on greater significance in certain 

circumstances not raised here.  See, e.g., Lunceford v. Dist. of Columbia Bd. of Educ., 745 

F.2d 1577, 1582 (D.C. Cir. 1984); Eley v. Dist. of Columbia, 2012 WL 3656471, at *8 

(D.D.C. 2012); Eley v. Dist. of Columbia, 47 F. Supp. 3d 1, 16-17 (D.D.C. 2014).   

Denial of FAPE.  In considering the concerns raised above, the undersigned is 

cognizant of the fact that the analysis is not about achieving a perfect IEP, but one that is 

reasonably calculated to enable Student to make appropriate progress.  Endrew F., 2017 WL 

1066260, at *10.  See Hill, 2016 WL 4506972, at *21 (a “properly developed IEP ‘need not 

guarantee the best possible education or even a potential-maximizing one.’” quoting Leggett 

v. Dist. of Columbia, 793 F.3d 59, 70 (D.C. Cir. 2015) (internal quotation marks omitted)).     

Taken individually, each item of concern discussed above might not need to be 

changed for Student to make appropriate progress, but considered as a whole, this Hearing 

Officer is convinced that the standard is met and improvement of Student’s IEP is 

necessary.  Indeed, having too high a student-teacher ratio or too large a class, standing 

alone, could prevent progress, as might having too noisy an environment and insufficient 

individualized instruction.  Considered as a whole, these concerns – which are not mere 

procedural matters, but go to the substance of Student’s educational needs – clearly amount 

to a denial of FAPE for Student.  See 34. C.F.R. 300.513(a).  Indeed, these are “decisions of 

critical importance to the life of a disabled child.”  Endrew F., 2017 WL 1066260, at *12. 

This conclusion is bolstered by the Court’s decision in Brown v. Dist. of Columbia, 

179 F. Supp. 3d 15 (D.D.C. 2016), which found a student’s IEP legally deficient because it 

failed to include a discussion of student’s LRE and type of placement needed along the 

continuum of alternative placements.  See also 34 C.F.R. 300.320(a)(5),(7); A.I. ex rel. 

Iapalucci v. Dist. of Columbia, 402 F. Supp. 2d 152, 159 (D.D.C. 2005).  Here, Student’s 

LRE was insufficiently described, as the services and placement  needed to meet  

needs not could be understood and met by simply implementing  IEP wherever Student 

may go.   

DCPS incorrectly took the position that great flexibility is desirable on Student’s IEP 

to permit a teacher or a school to do whatever they determine in their own discretion would 

be best for Student, with Proposed Public School held up as an example of how things might 

work out.  In short, DCPS – which has put substantial resources into developing a thorough 

and detailed IEP – in effect told Parent that she must simply trust whatever it decided would 

be best for Student and whatever level of services the school and teacher unilaterally 

deemed appropriate.  However, the law does not require such trust and provides Parent 

protection from such unilateral and arbitrary determination of services by requiring “a 

description of specialized instruction and services that the child will receive.”  Endrew F., 
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2017 WL 1066260, at *11.  See also Brown, 179 F. Supp. 3d at 25 (“the IEP must be 

‘specific enough to allow parents to understand what services will be provided and make a 

determination about whether the proposed placement is adequate.’ Stein, 709 F.Supp.2d at 

70”). 

Moreover, the law is clear that parents are not obliged to put their children into 

situations that do not appear viable in order to prove a denial of FAPE.  As the Court 

explained in N.S. ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 72 (D.D.C. 2010), 

[P]arents are not required to wait and see a proposed IEP in action before concluding 

that it is inadequate and choosing to enroll their child in an appropriate private 

school.  See Forest Grove Sch. Dist. v. T.A., 557 U.S. 230, 129 S. Ct. 2484, 2492–93, 

174 L. Ed. 2d 168 (2009) (holding that parents may be reimbursed for private-school 

placement when a school district fails to provide a FAPE even where the student has 

never received instruction in the public school); see also Union Sch. Dist. v. Smith, 

15 F.3d 1519, 1526 (9th Cir. 1994) (“a school district cannot escape its obligation 

under the IDEA to offer formally an appropriate educational placement by arguing 

that a disabled child’s parents expressed unwillingness to accept that placement”). 

The remedy for the denial of FAPE in Issue 1 is discussed below. 

Issue 2:  Whether DCPS denied Student a FAPE by preventing  Parents from 

meaningful participation in determining educational placement, including the choice of 

school, where DCPS had decided prior to the 8/24/16 meeting to place Student at Proposed 

Public School and invited questions about the school which DCPS refused to answer.  

(Petitioners have the burden of persuasion.)   

Petitioners failed to meet their burden of persuasion on the second issue concerning 

lack of meaningful parental participation in determining educational placement and choice 

of school/location of services.  This issue is simply one of parental participation; Petitioners’ 

counsel repeatedly made clear during the due process hearing that the issue is limited as 

written and there is no challenge to the actual placement or location of services chosen by 

DCPS.   

The IDEA clearly requires parental involvement in “decisions on the educational 

placement of their child.”  34 C.F.R. 300.327; 34 C.F.R. 300.116(a)(1) (requiring public 

agency to ensure that the educational placement decision is made by a group that includes 

parents); 34 C.F.R. 300.501(c) (same); Aikens v. Dist. of Columbia, 950 F. Supp. 2d 186, 

190 (D.D.C. 2013); A.M., 933 F. Supp. 2d at 198.  While the selection of a specific school, 

or location of services, is generally up to the discretion of DCPS, in some circumstances the 

specific school can be relevant to whether the child receives a FAPE, as noted above.   

Here, however, Parent had a great deal of involvement in discussing with DCPS the 

type of school setting that would be best for Student.  At the 8/24/16 meeting, Parent 

proposed and discussed with DCPS that a small, dedicated, special education school or a 

small, self-contained, special education school should be specified on Student’s IEP, which 
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the undersigned views as discussion about placement.  See, e.g., Dist. of Columbia v. 

Vinyard, 901 F. Supp. 2d 77, 85 (D.D.C. 2012).  While DCPS argued that “small, dedicated, 

special education school” is subject to interpretation and would not be widely understood, 

this Hearing Officer understands the term as a point along the placement continuum which 

indicates a school that does not include general education students, a condition found in 

many nonpublic schools, such as Nonpublic School, rather than DCPS schools.  In response 

to DCPS’s concerns about the phrase, Petitioners’ counsel repeatedly offered to provide 

more information to define the setting sought by Parent, if helpful to DCPS.   

DCPS instead provided information on the CES program, which this Hearing Officer 

understands to be DCPS’s proposed placement for Student.  See, e.g., A.M., 933 F. Supp. 2d 

at 200 (fact that a placement was proposed by DCPS does not mean that the “placement 

decision” was made outside the IEP meeting).  The discussion about the CES program was 

applicable to all DCPS schools with that program, although DCPS discussed Proposed 

Public School as an example of a school that would be suitable to carry out Student’s IEP 

and placement.   

Parent had sufficient opportunity to discuss placement at the 8/24/16 meeting, which 

she took advantage of to encourage Student’s placement in a small, dedicated, special 

education school.  This was confirmed by credible testimony of DCPS witnesses and 

through a Prior Written Notice on 9/3/16 stating that Student’s IEP team discussed 

placements at the 8/24/16 IEP meeting.  While DCPS was not persuaded by Parent, this 

Hearing Officer concludes that there was sufficient participation by Parent to meet the 

requirements for parental participation.  See A.M., 933 F. Supp. 2d at 199 (parent had 

meaningful participation when she actively participated and was supported by a team of 

experts and advocates).124 

In sum, Parent and her advocate were involved in discussions about both placement 

and location of services.  The fact that DCPS did not change its position or adopt Parent’s 

preferences does not mean that she did not have adequate input.  See, e.g., Hawkins v. Dist. 

of Columbia, 692 F. Supp. 2d 81, 84 (D.D.C. 2010) (right conferred by the IDEA on parents 

to participate does not constitute a veto power over the IEP team’s decisions); Schoenbach 

v. Dist. of Columbia, 2006 WL 1663426, at *5 (D.D.C. 2006). 

Issue 3:  Whether DCPS denied Student a FAPE by failing to comply with a 7/22/16 

HOD by, among other things, including an LRE description in the new draft IEP that was 

identical to the one held to be insufficient, and refusing to make any changes proposed by 

                                                 

 
124 Further, there was extensive discussion throughout the 8/24/16 meeting about Proposed 

Public School and its appropriateness for Student.  Parent had the opportunity to explore 

details of the potential class for Student at Proposed Public School and how it would fit 

Student and provide her feedback and responses to the extent desired.  DCPS clearly 

understood that Parent preferred Student to be at Nonpublic School.  Thus, in the view of 

this Hearing Officer, even if Parent were entitled to parental participation in the location of 

services, Parent had sufficient participation in this case. 
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Parent (except for one word) after being ordered to comprehensively address all issues 

raised by Parent.  (Petitioners have the burden of persuasion.)   

Petitioners met their burden of persuasion on this final issue, where the 7/22/16 

HOD in the previous case between Parent and DCPS ordered in part that the parties were to 

meet and “comprehensively address all issues raised” by Parent and develop an appropriate 

IEP “that reflects genuine deliberation by the team.” 

As an initial matter, the undersigned takes the considered view that enforcement of 

prior HODs does come within the jurisdiction of Hearing Officers, based on the general 

authority by which any “matter relating to the identification, evaluation, or educational 

placement of the child, or the provision of a free appropriate public education to such child” 

can be the basis of a due process complaint and hearing.  See 20 U.S.C. § 1415(b)(6) & 

(f)(1).  Further, as explained in the concurrence of Circuit Judge Millett in B.D. v. Dist. of 

Columbia, 2016 WL 1104846, at *11 (D.C. Cir. 2016), the U.S. Department of Education, 

which has responsibility for the federal administration and enforcement of the IDEA, asserts 

that a school district’s failure to comply with an HOD comes within the general authority 

quoted above and thus, “parents facing a lack of compliance might be able to bring another 

due process complaint to enforce the prior decision.”  Id.  See also Letter to Kohn, 17 

IDELR 522 (OSERS 1991) (“OSEP’s position is that, based upon the facts and 

circumstances of each individual case, an impartial hearing officer has the authority to grant 

any relief he/she deems necessary, inclusive of compensatory education, to ensure that a 

child receives the FAPE to which he/she is entitled”).  

Here, the DCPS team was well aware of the 7/22/16 HOD at the 8/24/16 meeting 

and was consciously trying to fulfill the HOD requirements by giving consideration to 

Parent’s concerns and having a meaningful discussion.  The DCPS members of the IEP 

team felt there was genuine deliberation at the 8/24/16 meeting and that they had provided a 

strong and appropriate IEP for Student.  While they did not significantly change Student’s 

IEP and only changed one word in the LRE description, DCPS witnesses stated that was 

because the IEP was appropriately built on the meetings held with Parent and everything 

was the way it should have been.   

DCPS’s position is that in the 8/31/16 IEP, just as in the 2/3/16 IEP, DCPS was right 

and Parent was wrong, so DCPS was justified in not making changes sought by Parent.  In 

particular, DCPS refused to add any specificity to Student’s IEP on class size, student-

teacher ratio, or the amount of 1:1 instruction, based on the stated desire for the assigned 

school to have maximum flexibility to provide whatever services seemed best for Student at 

the time.   

The problem with DCPS’s position is that the 7/22/16 HOD is perfectly clear that it 

was not sufficient for Student’s IEP to simply state that Student should be in a “small 

group” without “specifying the class size, student teacher ratio or the amount of 

individualized instruction” (P4-13).  Yet, notwithstanding all the efforts of Parent and her 

counsel at the 8/24/16 meeting to obtain more specificity, Student’s 8/31/16 IEP is no better 

than  previous IEP, which Hearing Officer Lazan found to be insufficient.  Thus, the 
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undersigned concludes that DCPS clearly failed to comply with the requirements of the 

7/22/16 HOD, which is a denial of FAPE to Student which independently supports the 

remedy, discussed next.   

The undersigned hastens to add, however, that the contention and lack of 

cooperation between the parties certainly was not one-sided.  So while Petitioners did meet 

their burden on this issue, and this issue supports the remedy below, the contribution of 

Parent and her counsel to the failure to comprehensively address all her issues and to 

achieve an IEP through genuine deliberation is taken into account in the equitable reduction 

of tuition reimbursement ordered below. 

Remedies 

As remedies for the denials of FAPE found above, Petitioners seek reimbursement of 

their payments to Nonpublic School for 2016/17 to date, as well as funding for Student to 

continue at Nonpublic School for the remainder of 2016/17.  In addition, Petitioners seek 

another IEP meeting to revise Student’s IEP to incorporate needed changes. 

Nonpublic Reimbursement.  Under the IDEA, parents who unilaterally place their 

disabled child in a private school, without obtaining the consent of local school officials, 

“do so at their own financial risk.” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 

15, 114 S. Ct. 361, 126 L. Ed. 2d 284 (1993) (quoting Burlington, 471 U.S. at 374).  The 

D.C. Circuit Court explained in Leggett that, 

As interpreted by the Supreme Court, IDEA requires school districts to reimburse 

parents for their private-school expenses if (1) school officials failed to offer the 

child a free appropriate public education in a public or private school; (2) the 

private-school placement chosen by the parents was otherwise “proper under the 

Act”; and (3) the equities weigh in favor of reimbursement – that is, the parents did 

not otherwise act “unreasonabl[y].” 

Leggett, 793 F.3d at 66-67 (citing Carter, 510 U.S. at 15-16, 114 S. Ct. 361; 20 U.S.C. § 

1412(10)(C)(iii)(III)).  See also Endrew F., 2017 WL 1066260, at *7 (to qualify for private 

school reimbursement, parents must show a denial of FAPE). 

Here, the first prong of Leggett is met as set forth in Issue 1 above, due to the denial 

of FAPE, and is independently supported by Issue 3, above.   

The second prong of Leggett focuses on whether Nonpublic School is proper for 

Student.  Here, the undersigned was persuaded by the testimony of Associate Head of 

School and others that Student is receiving appropriate academic instruction at Nonpublic 

School and that the school can provide all related services needed by Student going forward, 

including those recommended by  Speech Language Evaluation and OT Evaluation.  

Nonpublic School can also provide as much 1:1 instruction as may be needed by Student, 

even if that were 5 or 10 hours/week, along with meeting the other goals and objectives in 

 IEP.  Student has been making progress at Nonpublic School and even DCPS’s witness 
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agreed that Nonpublic School is an appropriate school for Student if it provides  related 

services.  Thus, just as Hearing Officer Lazan concluded in July 2016, Nonpublic School is 

a proper school for Student and the second prong of Leggett is satisfied.   

The final prong of Leggett is to consider whether the equities weigh in favor of 

reimbursement, or whether Petitioners acted unreasonably, which is a closer determination 

than the previous two prongs.  The parties have had significant ongoing conflict over 

numerous issues, from critical substantive matters all the way to contention over the 

“location” of the 8/24/16 IEP meeting, even though the two sides had previously met 

separately and conducted such meetings by telephone.  Nonetheless, even after numerous 

emails, at the beginning of the 8/24/16 IEP meeting, the parties spent 10 full minutes 

arguing about the “location” of the meeting and threatening to cancel the meeting – which 

had been laboriously scheduled (see stipulations in Appendix B) – even though 16 people 

were gathered or on their way to the meeting.125  Further, during that meeting (and others), 

DCPS personnel refused to accept that Parent wanted her counsel to speak for her, 

repeatedly addressing Parent and continually refusing to speak directly to her counsel, 

which was an unnecessary but constant irritant throughout the very long meeting.  

Remarkably, even at the due process hearing, Evaluation Coordinator expressly refused to 

accept the statements by Hearing Officer Lazan in his 7/22/16 HOD that Parent’s counsel 

was “clearly working for Petitioner” and that “DCPS had no reason to doubt that counsel 

was representing Petitioner’s interests.” 

On the other hand, Parent repeatedly refused to provide information and to cooperate 

with DCPS throughout their lengthening period of engagement, which may be her right but 

weighs against her in considering the equities.  Further, during the 8/24/16 meeting, Parent 

at times was clearly brusque or rude herself to DCPS personnel, even making allowances for 

English not being her first language.   

Nonetheless, based on the totality of the circumstances, this Hearing Officer 

concludes that Parent’s actions and inactions do not rise to the level of “unreasonable” and 

that the equities do favor Petitioners on the third Leggett prong.  Much of the conflict was 

between Petitioners’ counsel and DCPS counsel and staff, which this Hearing Officer only 

partially attributes to Petitioners.  However, due to Parent’s lack of civility and lack of 

cooperation, the amount of reimbursement will be reduced.  Building on the reported 

statement by Hearing Officer Ruff in the September 2015 due process hearing for Parent to 

be more cooperative, and on the 10% reduction in reimbursement in the 7/22/16 HOD, this 

Hearing Officer reduces the reimbursement ordered below, making DCPS responsible for 

only three-fourths of the tuition for Student at Nonpublic School for 2016/17, and leaving 

the remaining one-fourth to be borne by Petitioners.   

In addition, DCPS is to fund 100% of Student’s related services for the remainder of 

2016/17, as there is no doubt that Student needs OT and Speech Language services.  Related 

                                                 

 
125 This Hearing Officer notes that live meetings in person are preferable to conference calls, 

even when parties are making their best efforts to work together.   
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services are to be implemented as quickly as Nonpublic School can arrange them, with 

payment by DCPS of no more than (a) 2 hours/week of direct OT services and 30 

minutes/month of consultation, and (b) 3 hours/week of direct Speech Language services 

and 45 minutes/week of consultation, with the specific levels determined by Parent in 

consultation with Nonpublic School.   

These remedy determinations are based on the Court’s guidance that the essence of 

equity jurisdiction is “to do equity and to mould each decree to the necessities of the 

particular case.”  Lopez-Young v. Dist. of Columbia, 2016 WL 5485101, at *9 (D.D.C. Sept. 

29, 2016), quoting Reid ex rel. Reid v. Dist. of Columbia, 401 F.3d 516, 523-24 (D.C. Cir. 

2005). 

IEP Team Meeting.  DCPS and Parent need to work together collaboratively for the 

sake of Student, as Student has many years of schooling ahead of   As the Supreme 

Court has just emphasized, the vital “prospective judgment” about a child’s IEP needs to 

involve not only the “expertise of school officials,” but also “the input of the child’s 

parents.”  Endrew F., 2017 WL 1066260, at *10.  Thus, the undersigned declines to 

substitute his judgment for that of the IEP team in order to avoid an IEP meeting at this 

point, because even if avoided now, it could not be avoided for long.  See Endrew F., 2017 

WL 1066260, at *12 (reviewing courts should not substitute their own notions of 

educational policy).  However, this Hearing Officer does provide some direction to the 

parties about what must be decided, in line with the determinations in Issues 1 and 3 above.  

The parties may also find valuable the assistance of a neutral facilitator for their IEP 

meetings. 

Thus, the undersigned orders below that DCPS shall convene an IEP meeting to 

revise Student’s IEP by (a) increasing Student’s OT and Speech Language services, (b) 

providing a specified minimum amount of 1:1 instruction, (c) providing a maximum 

student-teacher ratio, (d) defining a quiet instructional environment as best the team can, 

and (e) providing a maximum class size and other necessary aspects of a school 

environment.  Because of past conflict and the difficulties of telephone communication in 

the best of circumstances, Parent and Petitioner’s counsel (assuming his participation) are 

strongly encouraged to meet in person with DCPS representatives at a location selected by 

DCPS for the required IEP team meeting.  Further, as a matter of basic civility, and in 

recognition that Parent has a right to representation, DCPS is strongly encouraged to directly 

address Petitioners’ counsel throughout the meeting, if Parent makes clear that is her 

preference.  Going forward, civility and cooperation are highly recommended in all 

interactions between the parties. 

ORDER 

Petitioners have prevailed on certain issues, as set forth above.  Accordingly, it is 

hereby ordered that:  

(1) DCPS shall, within 30 days after receiving appropriate documentation, pay for three-

fourths of the cost of Student’s tuition at Nonpublic School for the entire 2016/17 
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school year by (a) reimbursing Petitioners three-fourths of the costs of tuition that 

they have paid, and (b) paying directly to Nonpublic School three-fourths of the cost 

of tuition that Petitioners have not paid for the 2016/17 school year.  The remaining 

one-fourth of Student’s cost of tuition is to be borne by Petitioners, and not DCPS, 

for the reasons discussed herein. 

(2) DCPS shall pay to Nonpublic School the full cost of Occupational Therapy and 

Speech Language services needed by Student for the remainder of the 2016/17 

school year; such services are to be initiated promptly by Nonpublic School and 

DCPS shall be responsible for the full cost of up to (a) 2 hours/week of direct OT 

services and 30 minutes/month of consultation, and (b) 3 hours/week of direct 

Speech Language services and 45 minutes/week of consultation, with the specific 

levels determined by Parent in consultation with Nonpublic School. 

(3) Within 15 school days, DCPS shall convene an IEP meeting (including Parents) and 

review and revise Student’s IEP, by (a) increasing Student’s OT and Speech 

Language services, (b) providing a specified minimum amount of 1:1 instruction, (c) 

providing a maximum student-teacher ratio, (d) defining a quiet instructional 

environment, and (e) providing a maximum class size and other necessary aspects of 

a school environment.   

Any and all other claims and requests for relief are dismissed with prejudice. 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 
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