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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1

Petitioner,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: April 2, 2017

Hearing Officer: Peter B. Vaden

Case No: 2017-0019

Hearing Dates: March 15 and 17, 2017 

Office of Dispute Resolution, Room 2006
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or MOTHER), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

her due process complaint, Petitioner alleges that Respondent District of Columbia

Public Schools (DCPS) denied Student a free appropriate public education (FAPE) by

not ensuring that he was offered appropriate Individual Education Programs (IEPs) and

educational placements since the 2014-2015 school year and by not conducting a timely

special education reevaluation.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on January 23, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on January 24, 2017.  The parties met for a

resolution session on February 1, 2017 and were unable to reach an agreement.  My final

decision in this case is due by April 8, 2017.  On February 13, 2017, I convened a

telephone prehearing conference with counsel to discuss the hearing date, issues to be

determined and other matters.

 The due process hearing was held before the undersigned impartial hearing

officer on March 15 and 17, 2017 at the Office of Dispute Resolution in Washington, D.C. 

The hearing, which was closed to the public, was recorded on an electronic audio

recording device.  The Petitioner and FATHER appeared in person and were

represented by PETITIONER’S COUNSEL and PETITIONER’S CO-COUNSEL. 

Respondent DCPS was represented by DCPS’ COUNSEL.

The Petitioner testified and called as additional witnesses TRANSITION

SPECIALIST, NONPUBLIC SCHOOL PRINCIPAL and EDUCATIONAL ADVOCATE. 

DCPS called as witnesses SPECIAL EDUCATION TEACHER, SCHOOL

PSYCHOLOGIST 1, SCHOOL SOCIAL WORKER, and SPECIAL EDUCATION

COORDINATOR (SEC).  Petitioner’s Exhibits P-1 through P-31, and P-34 through P-36

were admitted into evidence without objection.  Exhibit P-32 was admitted over DCPS’

objection.  Exhibit P-33 was not offered.  DCPS’ Exhibits R-1 through R-13 were

admitted into evidence without objection.  Counsel for Petitioner made an opening

statement.  Counsel for the respective parties made closing arguments.  At the request of

Petitioner’s Counsel, the parties were granted leave until March 21, 2017 to file written

citations of authority.  Both parties filed written submissions.  
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On March 8, 2017, DCPS filed a motion to dismiss based upon the statute of

limitations.  By order of March 12, 2017, I denied the motion without prejudice.  DCPS

renewed the motion at the conclusion of Petitioner’s case-in-chief and I took the motion

under advisement.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the March 29, 2017

Prehearing Order:

A. Whether District of Columbia Public Schools (DCPS) failed to provide Student
with an appropriate Individualized Education Program (IEP) and placement for
the 2014-2015, 2015-2016 and 2016-2017 school years because the IEPs had
inappropriate goals and objectives, lacked adequate specialized instruction
services, lacked appropriate behavior intervention plans and lacked transition
plans;

B.  Whether DCPS failed to offer Student an appropriate placement, for the 2014-
2015, 2015-2016 and 2016-2017 school years, in a full-time, special education
program;

C.  Whether DCPS denied Student a FAPE by not timely reevaluating  for
special education eligibility and to determine  educational needs and

D.  Whether DCPS failed to ensure the parents’ meaningful participation in the
IEP development process.

For relief, the parent requests that the hearing officer order DCPS to timely

complete Student’s reevaluation in all areas of suspected disabilities; order DCPS to

fund Student’s prospective nonpublic placement in Nonpublic School with

transportation; Order DCPS to convene Student’s IEP team to review the reevaluations

and revise Student’s IEP as appropriate; and award Student compensatory education for
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the denials of FAPE alleged in the complaint

FINDINGS OF FACT 

After considering all of the evidence, as well as the argument of counsel, this

hearing officer’s Findings of Fact are as follows:

1. Student an AGE youth resides in the District of Columbia with Mother. 

Testimony of Mother.  Student is eligible for special education under the IDEA disability

classification Other Health Impairment - Attention Deficit Disorder or Attention Deficit-

Hyperactivity Disorder (OHI-ADHD).  Exhibit R-6.

2. Student is currently enrolled in GRADE at CITY SCHOOL 5, but  is not

attending.  For the 2015-2016 school year, Student attended CITY SCHOOL 2.  

started the 2016-2017 school year at CITY SCHOOL 3.  Following a disciplinary

suspension in October 2016,  received an involuntary transfer to CITY SCHOOL 4. 

According to Mother, Student was afraid to attend City School 4 because of safety

concerns about other students there.  DCPS reassigned Student to CITY SCHOOL 5,

which  only attended for one day in February 2017.  Testimony of Mother, Testimony

of SEC.

3. Student was initially determined eligible for special education in

December 2012 when  was attending PUBLIC CHARTER SCHOOL (PCS).  Testimony

of Mother, Exhibit R-1.  Mother was not satisfied with PCS’ implementation of Student’s

initial IEP.  Testimony of Mother.  Mother enrolled Student in CITY SCHOOL 1 for the

2013-2014 and 2014-2015 school years.  Testimony of Mother.

4. On September 30, 2014, an IEP annual review meeting for Student was

convened at City School 1.  Mother attended the meeting.  The September 30, 2014 IEP

identified Mathematics, Reading and Emotional, Social and Behavioral Development as
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areas of concern.  For Present Levels of Academic Achievement and Functional

Performance (PLOPs) for Mathematics, the IEP states that Student functioned in the

below average range in mathematical concepts and that on I-ready testing administered

in September 2014, Student scored a composite score of 471 (4th grade level), Numbers

and Operations - 2nd grade level, Algebra - 7th grade level, Measurement and Data - 5th

grade level and Geometry - 2nd grade level.   PLOPs for Reading indicated that Student’s

current reading assessment on the Scholastic Reading Inventory (SRI) of 887 was in the

5th grade range. The IEP provided  for Student to receive 5 hours per week of Specialized

Instruction in general education, 5 hours per week of Specialized Instruction outside

general education and 2 hours per month of Behavioral Support Services.  Exhibit P-4. 

(The original September 30, 2014 IEP stated that Student was to receive 5 hours “per

day” of Specialized Instruction outside general education.  That was a drafting error,

which was corrected with an IEP amendment dated April 24, 2015.  Exhibit P-3,

Testimony of Special Education Teacher.)  Mother was provided a procedural

safeguards notice, which she read.  Mother followed up after the meeting with members

of the IEP team, including Special Education Teacher, and a general education teacher

and a school social worker about questions that she had.  Testimony of Mother.

5. On April 24, 2015,  an IEP annual review meeting for Student was

convened at City School 1.  Mother attended the meeting.  In the April 24, 2015 IEP,

Student’s academic PLOPs were copied unchanged from the September 30, 2014 IEP. 

Except for modifications to annual goals in Mathematics, all annual goals in the April

24, 2015 IEP were copied, verbatim, from the September 30, 2014 IEP.  Student’s

Specialized Instruction Services in the April 24, 2015 IEP were increased to 15 hours per

week, including 10 hours outside general education.  The April 24, 2015 IEP included a
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Post-Secondary Transition Plan indicating that Student was interested in attending

college after high school graduation and that  was interested in a career that would

allow  to showcase  artistic skills with drawing and painting, and that  was also

interested in a career with computers.  Exhibit R-3.

6. For the 2015-2016 school year, Student matriculated to City School 2.  On

or about November 2, 2015, staff at City School 2 recorded that despite multiple

requests, the parent had not provided consent for Student to be reevaluated and Student

refused to comply.  On or about December 7, 2015, staff at City School 2 sought Father’s

consent to conduct a special education reevaluation of Student.  Father did not feel like

he could make the decision to sign the consent form without discussing it with Student’s

Mother.  When told that Student had not cooperated with the evaluation process, Father

remained reluctant to execute the consent form.  On or about December 7, 2015, City

School 2 sent Mother a Prior Written Notice (PWN) that the MDT team would perform

“NO evaluation as we have not received consent despite multiple requests.”  On or about

December 7, 2015, City School 2 sent Mother a PWN that it was not proceeding with a

reevaluation of Student because of “Parent Refusal or Non-Response” to request for

consent to evaluate.  On or about December 7, 2015, City School 2 staff completed an

Evaluation Summary Report summarizing information gathered during the reevaluation

process, most of which was drawn from the evaluations used to determine Student’s

initial eligibility in 2012.  Finally, on or about December 7, 2015, City School 2 staff

provided Mother a PWN stating that the MDT team continued to find Student eligible

for special education as a student with “OHI relative to ADHD as we did not have

information to the contrary.”  The PWN stated that the team reviewed existing data,
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assessments, class work, narratives, progress reports, etc. “as no consent was provided

by the parent nor the student.”  Exhibit R-4.

7. By all measures, the 2015-2016 school year at City School 2 was not

successful for Student.   had a very high number of class absences.   received nine

in-school disciplinary actions and two off-site suspensions, including a lengthy

suspension of 40 plus days when  was assigned to an interim alternative placement. 

Student’s grades on  report card, preceding a June 2016 psychological reevaluation,

were four F’s, one D, two C’s (English and Music) and an A in Academic Enrichment. 

 did not have a “discernable” grade point average.   IEP progress reports indicated

 was making no progress on any academic or behavioral goals.  At the end of the

school year, Student was promoted to the next grade.  Exhibits P-5, R-9.

8. On April 22, 2016, an IEP annual review meeting for Student was

convened at City School 2.  Mother was scheduled to attend the meeting, by telephone,

due to being ill.  However,  Mother did not hear the telephone ring when the school staff

attempted to reach her.  The school IEP team members proceeded to hold the IEP

meeting without a parent’s participating.  Testimony of Mother.

9. At the April 22, 2016 IEP meeting, for Mathematics and Reading areas of

concern, the IEP team repeated, verbatim, the Present Levels of Performance from

Student’s April 24, 2015 IEP, which had been copied from the September 30, 2014 IEP. 

The April 22, 2016 IEP team also copied verbatim the annuals goals for Mathematics

and Reading from the April 24, 2015 IEP.  For the Emotional, Social and Behavioral

Development area of concern, the IEP team reported that Student’s transition to City

School 2 had been challenging, evidenced by numerous suspensions and school wide

interventions due to altercations with others.   had missed most of the preceding
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advisory period due to a medium term suspension where  attended the DCPS interim

alternative placement.  The IEP team left Student’s Special Education and Related

Services unchanged, namely 5 hours per week of Specialized Instruction outside general

education, 10 hours per week of Specialized Instruction in general education and 120

minutes per month of Behavioral Support Services.  The Post-Secondary Transition Plan

in the April 22, 2016 IEP was duplicated, verbatim, from the April 24, 2015 IEP.  Exhibit

P-2.

10. By the end of the 2015-2016 school year Student was making no progress

on  IEP goals.  Exhibit R-9.

11. On May 9, 2016, an MDT team meeting was convened at City School 2,

apparently requested by Petitioner’s Co-Counsel, whom Petitioner had recently

retained.  The attorney requested the meeting because of concerns about Student’s

suspensions and how to keep Student engaged and in school.  The school principal

raised concerns about needing updated assessments to determine “where [Student] is.” 

Student stated  would be willing to participate in testing.  After discussing it with

Mother, Student agreed to move forward with the reevaluation, to include an FBA and

cognitive, educational and behavioral testing.  Exhibit R-7.  On May 19, 2016, Mother

executed a Consent for Reevaluation form.  Exhibit P-27.

12. At the May 9, 2016 meeting, the MDT team agreed to gather information

for review by DCPS’ Central Office of Specialized Instruction to determine if a more

restrictive environment might be an option for Student.   This was due to the intensity of

Student’s defiance, and potential for aggression demonstrated toward adults and peers,

coupled with  low motivation to participate in  academic instruction.  The MDT

team found it necessary to refer Student for consideration of a setting with a lower
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student to teacher ratio, greater supports and limited movement/transition.  Nothing

came of this referral.  A DCPS observer went to observe Student at City School 2 on June

16, 2016.  However, Student had already been promoted on June 8, 2016.  Exhibit P-5. 

There was no DCPS Central Office report, assessing Student’s need for a more restrictive

placement, which was offered into evidence.  

13. On May 9, 2016, Student was referred for a special education reevaluation

upon a request by  parents and legal representative at the multidisciplinary team

meeting (MDT).  The MDT team agreed that an assessment was needed to determine

Student’s current functioning and to better inform instructional and behavioral

programming for Student.  DCPS SCHOOL PSYCHOLOGIST 2 evaluated Student in

June 2016.  In her July 4, 2016 report, School Psychologist 2 related that teachers

reported that Student was consistently angry and displayed aggressive behaviors, that

 was easily distracted and had difficulty sustaining  attention, and that  also had

poor mental control or working memory.   school counselor reported that Student

regularly refused counseling, was totally unconcerned about how  behavior affected

others, that  had made threatening remarks to students and had attempted to get

students hurt and that  seemed to take pleasure in others’ pain and discomfort.  The

counselor shared that  was unable to identify what might motivate Student to succeed. 

Mother was concerned that Student was completely disengaged, had a short attention

span, lacked self-control, withheld affection and hid  feelings.  The DCPS psychologist

ran into strong resistance to testing from Student, but eventually completed cognitive

and educational achievement assessments.  Student’s full scale IQ range was estimated

to be in the Low Average range, but the assessor recommended that the score be

interpreted with caution.  Student’s composite scores on the academic functions
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measures, using the Woodcock-Johnson IV Tests of Achievement, were Below Average

in Reading, Very Low in Mathematics and Low in Written Language.   overall

achievement score of 85 fell within the Low range which suggests that Student’s overall

ability to perform in these areas fall well below the skills of  same age peers. 

Responses from Student’s teachers and Mother on the Behavior Assessment System for

Children-Second Edition (BASC-2) rating scale obtained scores of Clinically Significant

or At-Risk for Externalizing Problems, Average for Internalizing Problems, At-Risk or

Clinically Significant for School Problems and At-Risk or Clinically Significant on the

Behavior Symptoms Index (Hyperactivity, Aggression, Depression, Attention Problems

and Atypicality).  On the Conners Rating Scales - Third Edition, scores indicated that

Student’s problems with inattention, hyperactivity/impulsivity and defiance/aggression

are significant across settings and are severely interfering with  learning and

academic performance.   School Psychologist 2 concluded that Student’s behavior

testing, as well as  classroom performance, indicate that  achievement continues to

be impacted not only by deficits in academic achievement but also by  problems with

inattention, hyperactivity/impulsivity and defiance/ aggression, which are significant

across settings and are severely interfering with  learning and academic performance. 

Exhibit R-10.

14. DCPS School Psychologist recommended that a Speech-Language

evaluation be performed to further investigate Student’s low Verbal Comprehension

Index score and vocabulary deficits noted during cognitive testing.  Exhibit R-10.

15. DCPS School Psychologist recommended that Student’s IEP team consider

adding IEP goals to support Student in Written Expression as  had tested low in this

area.  Exhibit R-10.
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16. On June 7, 2016, a City School 2 social worker conducted a Functional

Behavioral Assessment (FBA) of Student.  She noted that Student’s behavioral/

emotional issues manifest in the school settings in a variety of ways, that acts of

disruptiveness, impulsivity, aggression, and avoidance are common, that Student is

extremely classroom avoidant, and that  will attempt to deflect academic

responsibilities by displaying disruptive or aggressive behaviors.  She concluded that

Student’s behavior is used as a means of obtaining attention from peers and adults. 

Escape from peers was identified in the significant range and escape/avoidance from

academic responsibilities is common (tardiness, absences, class avoidance and eloping). 

Exhibit R-8.

17. On June 13, 2016, the City School 2 social worker drafted a Behavior

Intervention Plan - Level II for Student, centered on using the CHAMPS classroom

management system.  Exhibit R-8.

18. Student’s IEP has not been revised subsequent to the completion of the

June 2016 reevaluations.  Exhibit R-12.

19. Student matriculated to City School 3 for the 2016-2017 school year.  

failed to make satisfactory academic or behavior progress.  Student’s grades for the first

quarter were all F’s, except a C in Fitness and Sports and an Incomplete in Shoe and

Leather.  Student’s teachers reported failure to complete class assignments, lack of

participation, tardiness, and excessive absences.  An exception was Student’s Fitness

class, where the teacher reported that Student had good participation and excellent

behavior.  Student had 28 reported class absences for the first quarter.  Exhibit P-25.

20. On October 21, 2016, Student received an out-of-school suspension of 25

days for an alleged assault/physical attack on another student.  A Manifestation
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Determination Review (MDR) meeting was convened on October 25, 2016 where it was

decided that Student’s behavior in the incident was not a manifestation of  disability. 

Exhibit R-11.  (The correctness of this MDR determination is not at issue in this case.)

21. On November 8, 2016, as a result of the assault/attack incident, DCPS

made an immediate involuntary safety transfer of Student from City School 3 to City

School 4.  Due to Student’s fear for  safety, Student never attended City School 4.  

was reassigned to City School 5, which  has attended for only 1 day.  Exhibit P-11,

Testimony of Mother, Testimony of SEC.

22. Nonpublic School is a therapeutic day school for students with special

needs in suburban Maryland.  It has a total enrollment of 12 students in grades 6

through 12.  Most of the students have an Emotional Disturbance (ED) or ADHD

disability.  There are up to 6 students in the classroom taught by a certified special

education teacher.  Students are allowed to take breaks and may request to see their

counselor, a behavior specialist or the principal when needed.  Nonpublic School has a

current certificate of approval (COA) from the D.C. Office of the State Superintendent of

Education (OSSE).  The tuition is about $60,000 annually for a 10 month session. 

There are no nondisabled students enrolled in the school.  Testimony of Principal.

23. Student has been accepted for immediate admission to Nonpublic School

based upon reviews of  assessments and education records and  visit to the school. 

Testimony of Principal.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this

hearing officer’s own legal research, the Conclusions of Law of this hearing officer are as

follows:
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Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

A.

Did DCPS deny Student a FAPE by not timely reevaluating  for special
education eligibility and to determine  educational needs?

Petitioner contends that DCPS failed to conduct a timely special education

reevaluation following Student’s initial eligibility evaluation at Public Charter School in

December 2012.  DCPS responds that it attempted to conduct a reevaluation of Student

in the fall of 2015, but the parents withhold consent for the reevaluation.  The Petitioner

has the burden of proof on this issue.

Student was initially determined eligible for special education at Public Charter

School on December 10, 2012.  The hearing evidence establishes that beginning before

November 2, 2015, City School 2 staff requested the parents’ consent to reevaluate

Student, including requesting Father’s consent at a meeting in December 2015. 

However, Father declined to provide consent without conferring with Mother and
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neither parent signed the consent for reevaluation form at that time.  In December 2015,

DCPS provided several written notices to Mother that Student’s special education

eligibility was being confirmed without a reevaluation because the parents’ consent for a

reevaluation could not be obtained.  Finally, at a meeting on May 9, 2016, at the

instance of the principal of City School 2, Student and Mother agreed to move forward

with the reevaluation.  Mother executed a consent to reevaluate form on May 19, 2016. 

DCPS staff conducted a comprehensive psychological reevaluation and an functional

behavioral assessment (FBA) of Student in June 2016. 

The IDEA requires that a special education reevaluation must occur at least once

every three years, unless the parent and the public agency agree otherwise.  See 34 CFR

§ 300.303.  In addition to conducting triennial reevaluations, the District must also

reevaluate a child with a disability if the District determines that the educational or

related services needs of the child warrant a reevaluation, or if the child’s parents or

teacher requests a reevaluation. See District of Columbia v. Wolfire, 10 F. Supp. 3d 89,

93–94 (D.D.C. 2014).  See, also, 34 CFR § 300.303(a); U.S. Department of Education,

Assistance to States for the Education of Children with Disabilities, 71 Fed. Reg. 46579,

46648 (August 14, 2006). Section 614(c)(3) of the IDEA, which is incorporated in 34

CFR § 300.300(c), requires a school district to obtain parental consent before

conducting any tests needed for a reevaluation.  If the parents refuse to consent to a

reevaluation, the district may, but is not required to, pursue the reevaluation by using

the procedural safeguards in the IDEA, i.e., by the school district initiating due process

proceedings against the parents.  See 34 CFR § 300.300(c)(1)(ii).

 Student’s initial special education evaluation was completed in December 2012. 

Therefore,  first triennial reevaluation was due to be completed by December 2015.  I
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find that the hearing evidence establishes that, beginning in the fall of 2015, City School

2 made reasonable, well-documented, efforts to obtain the parents’ consent to

reevaluate Student and that until May 2016, the parents either did not respond to the

school’s requests for consent or, in Father’s case, refused to provide consent until he

could confer with Mother.  After Mother granted consent to reevaluate Student in May

2016, DCPS promptly performed the reevaluation.  Under these facts, I find that

Petitioner has not met her burden of persuasion that DCPS denied Student a FAPE by

failing to conduct a timely reevaluation of Student.

In her July 4, 2016 comprehensive psychological evaluation report, School

Psychologist 2 recommended that a Speech and Language assessment of Student also be

performed to further investigate Student’s low Verbal Comprehension Index score and

vocabulary deficits.  As of the due process hearing date, the Speech and Language

assessment had not been performed.  This may be due to Student’s not attending school

since  was suspended from City School 3 in October 2016.  However, based upon the

recommendation of School Psychologist 2, I find that the recommended Speech and

Language evaluation is data which Student’s IEP should have to inform its consideration

of Student’s needs.  See 34 CFR § 300.324(a). (Team must consider the academic,

developmental, and functional needs of Student.)  I will therefore order DCPS to

conduct a speech and language evaluation of Student, subject to obtaining a parent’s

informed consent.

B.

–   Did DCPS fail to provide Student with appropriate IEPs and
placements for the 2014-2015, 2015-2016 and 2016-2017 school years?

–   Did DCPS fail to offer Student an appropriate placement, for the 2014-
2015, 2015-2016 and 2016-2017 school years, in a full-time, special
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education program?

–   Did DCPS fail to ensure the parents’ meaningful participation in the
IEP development process?

The Petitioner’s remaining issues concern the appropriateness of Student’s IEPs

and educational placements for the 2014-2015, 2015-2016 and 2016-2017 school years. 

The IEPs at issue were developed, respectively, on September 30, 2014 and April 24,

2015 at City School 1 and on April 22, 2016 at City School 2.

Statute of Limitations

With regard to the appropriateness of Student’s September 30, 2014 IEP, DCPS

asserts as an affirmative defense that Petitioner’s claims are barred by the IDEA’s two-

year statute of limitations.  See 34 CFR § 300.511(e).  The U.S. District Court for the

District of Columbia observed in Damarcus S. v. District of Columbia, 190 F.Supp.3d 35

(D.D.C. 2016), that the IDEA establishes a filing deadline, requiring that a due process

hearing be requested “within 2 years of the date the parent or agency knew or should

have known about the alleged action that forms the basis of the complaint.” Id. at 43.  As

the Court pronounced in Damarcus S., so long as the complaint is filed within two years

of the known or should have known (KOSHK) date, Petitioner is entitled to full relief for

that injury.  Therefore, the statute of limitations inquiry should focus upon the

particular deficiency asserted, and the parent’s ability to recognize it.  See id. at 45. 

Because the statute of limitations is an affirmative defense, the burden of proof rests

with Respondent DCPS.  See, e.g., Seed Co. Ltd. v. Westerman, 832 F.3d 325, 331 (D.C.

Cir. 2016).

The IEP deficiencies alleged in this case are that Student’s IEPs had inappropriate

goals and objectives, lacked adequate specialized instruction services, lacked appropriate
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behavior intervention plans and lacked transition plans.  Also, the parent asserts that

DCPS should have offered Student a full-time special education placement.  Certainly the

parent knew that in the September 30, 2014 IEP, DCPS was not offering Student a full-

time special education placement.  I find that with respect to that alleged deficiency, the

parent’s claim that the IEP was inappropriate is time-barred.

As to the remaining alleged IEP deficiencies – inappropriate goals and objectives,

inadequate specialized instruction services and lack of a BIP or transition plan – I find

that DCPS has not met its burden of proof that the parents always had the ability to

recognize the alleged inappropriateness of Student’s September 30, 2014 IEP.  Mother

testified that even though she attended the September 30, 2014 IEP meeting, she

followed up several times with members of the school IEP team because she did not

understand what was being put in place.  In spring 2016, Mother retained counsel to

assist her with Student’s IEPs.  Therefore, I deem spring 2016 to be the KOSHK date

when Mother should have known about the remaining alleged deficiencies with Student’s

IEPs.  Petitioner’s complaint was filed on January 20, 2017, less than one year after the

KOSHK date. Except with respect to Petitioner’s claim that the September 30, 2014 IEP

was inappropriate because it did not offer Student placement in a full-time, special

education program, I overrule DCPS’ statute of limitations defense.

Analysis of IEPs

In Moradnejad v. District of Columbia, 177 F. Supp. 3d 260 (D.D.C. 2016), the

Court adopted the Report and Recommendation of U.S. Magistrate Judge G. Michael

Harvey, which explained how a court or a hearing officer must assess an IEP:

The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176, 102
S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP
involves two inquiries:
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First, has the State complied with the procedures set forth in
the [IDEA]? And second, is the [IEP] developed through the
[IDEA’s] procedures reasonably calculated to enable the child
to receive educational benefits? If these requirements are
met, the State has complied with the obligations imposed by
Congress and the courts can require no more.

Moradnejad at 274-75.  In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 

2017 WL 1066260 ( Mar. 22, 2017), the Supreme Court elaborated on the “educational

benefits” requirement pronounced in Rowley:

To meet its substantive obligation under the IDEA, a school must offer an
IEP reasonably calculated to enable a child to make progress appropriate in
light of the child’s circumstances. . . . Any review of an IEP must appreciate
that the question is whether the IEP is reasonable, not whether the court
regards it as ideal. . . . When a child is fully integrated in the regular
classroom, as the Act prefers, what that typically means is providing a level
of instruction reasonably calculated to permit advancement through the
general curriculum. . . .  If that is not a reasonable prospect for a child, his
IEP need not aim for grade-level advancement.  But his educational
program must be appropriately ambitious in light of his circumstances, just
as advancement from grade to grade is appropriately ambitious for most
children in the regular classroom. The goals may differ, but every child
should have the chance to meet challenging objectives.

Endrew F., supra (citations omitted).

Procedural Claim

The only procedural shortcoming asserted by Petitioner in the development of

Student’s IEPs was the decision of the April 22, 2016 IEP team to proceed with its annual

review of Student’s IEP, when Mother could not be reached to participate by telephone. 

Before the meeting, Mother informed the school representatives that she was unable to

attend the meeting in person because she was sick, but that she would participate by

telephone.  However, when the school attempted to reach Mother by telephone for the

IEP meeting, she did not answer.  (Mother testified that she did not hear the telephone

ring because of the medications she was taking.)  The school team held the IEP meeting,
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anyway, without the parent.

The IDEA requires that for all IEP team meetings, the education agency take steps

to ensure that the parent, or adult student, is present or is afforded the opportunity to

participate.  See 34 CFR § 300.322(a).  As the Supreme Court made clear in Rowley,

supra:

It seems to us no exaggeration to say that Congress placed every bit as
much emphasis upon compliance with procedures giving parents and
guardians a large measure of participation at every stage of the
administrative process . . . as it did upon the measurement of the resulting
IEP against a substantive standard.

Id., 458 U.S. at 205–06 (citations omitted).  Only when a public agency is unable to

convince a parent to participate in an IEP Team meeting may the meeting be conducted

without a parent.  See U.S. Department of Education, Assistance to States for the

Education of Children with Disabilities, 71 Fed. Reg. 46540, 46679 (August 14, 2006).

In this case, there was no evidence that DCPS was unable to convince Mother to

participate in the April 22, 2016 IEP meeting.  To the contrary, arrangements had been

made for Mother to participate by telephone because she was at home due to illness. 

When Mother could not be reached by telephone at the time of the meeting, it was

incumbent upon DCPS to follow up with other methods to ensure Mother’s participation,

such as visiting Mother at her home.  See 34 CFR § 300.322(d).  DCPS would only have

been justified in proceeding with the IEP meeting without the parent if it diligently

attempted to secure Mother’s participation and fully documented those efforts.  Id.  Cf.

J.N. v. District of Columbia, 677 F. Supp. 2d 314, 323 (D.D.C. 2010) (By failing to

respond to parent’s request to reschedule and formulating the IEP without the parent’s

attendance at the IEP meeting or input, DCPS’ actions resulted in denial of a FAPE.”

Procedural violations may be deemed a denial of FAPE if the procedural





2  The IDEA did not require that the September 30, 2014 IEP include a transition plan
for Student.  See 34 CFR § 300.320(b).
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Student which pre-dated the September 30, 2014 IEP meeting.

At the due process hearing,  DCPS offered two experts who had worked with

Student at City School 1 in the 2014-2015 school year.  Special Education Teacher,

testified that at the time the 2014 IEP was developed, Student had been making

educational progress and was responding well to strategies used by  City School 1

educators.  Social Worker testified that she also thought the IEP programming was

appropriate for Student, because when Student wanted to learn and when  was

focused,  was able to produce.  Social Worker also opined that the level of IEP

Behavioral Support Services was appropriate.

Petitioner’s Expert, Educational Advocate, had little to say about the September

30, 2014 IEP, except to opine that Student had not received an appropriate education for

years.  Educational Advocate only met Student in the fall of 2016.  I found the DCPS

experts, who had worked with Student at City School 1, to be more knowledgeable than

Educational Advocate about Student’s need for special education and related services in

the fall of 2014.  On this limited record, I find that DCPS has met its burden of

persuasion that when the September 30, 2014 IEP was developed, it was reasonably

calculated to enable Student to make progress appropriate in light of  circumstances.2

April 24, 2015 IEP

Over the 2014-2015 school year at City School 1, Student did not make the

progress  IEP team had hoped for.  Behaviorally,  could become angry quickly, show

frustration and refuse to work, shut down and not ask for help.  Student was sometimes

physically aggressive with other students and disrespectful to female students and staff.   
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Academically, Student was, at times, not motivated and was having difficulties.  

would not complete classroom assignments and homework.

On April 24, 2015, Student’s City School 1 IEP team met for the annual IEP

review.  Mother attended the meeting.  In the April 24, 2015 IEP, Student’s academic

present levels of performance (PLOPs) were copied unchanged from  September 30,

2014 IEP.  Except for modifications to goals in Mathematics, all annual goals in the April

24, 2015 IEP were also copied, verbatim, from the September 30, 2014 IEP.  Special

Education Teacher testified that in drafting the IEP, she had not changed the Reading

goals because Student was resistant to paper and pencil tasks, which was information

that she needed she needed for annual goals.  She also testified that it was not surprising

that Student’s Emotional, Social and Behavioral Development goals were not changed,

because Student would refuse to attend counseling sessions with the school social

worker.  In the April 24, 2015 IEP, Student’s Specialized Instruction Services were

increased from 10 to 15 hours per week, including 10 hours outside general education,

because  needed more help in the small class setting to complete  class work and

homework.  Student’s Behavioral Support Services were left unchanged at 2 hours per

month.

Petitioner’s expert, Educational Advocate, opined that it was not appropriate for

the April 24, 2015 IEP team to leave Student’s PLOPs and most of  annual goals

unchanged.  I agree.  As the Supreme Court recently explained in Endrew F., an “IEP is

not a form document. It is constructed only after careful consideration of the child’s

present levels of achievement, disability, and potential for growth.”  Id.  As part of the

IEP development process, the IEP annual goals form the basis for IEP team’s

determination of what special education and related services, supplementary aids,
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IEP were not appropriate.
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services, and other supports are needed for the student to advance appropriately.  See 34

CFR § 300.320(a)(4).  When, as with the April 24, 2015 IEP, the annual goals were

repeated and based upon out-of-date PLOPs, the IEP team lacks a basis for determining

what special education services the student needs.  Further, even thought it was clear

that Student’s behavior issues were impeding  learning in the 2014-2015 school year,

the IEP team did not increase  Behavioral Support Services.  I find persuasive the

opinion of Educational Advocate that 2 hours per month of counseling was not enough. 

See 34 CFR § 300.324(a)(2)(i).  (When student’s behavior impedes  learning or that of

others, IEP team must consider the use of positive behavioral interventions and other

strategies.)3  Because Student’s special education services in the April 24, 2015 IEP were

based upon PLOPs and annual goals which had not been updated despite  lack of

expected progress, and because the IEP Behavioral Support Services were not enhanced

to address Student’s serious behavioral and emotional issues, I conclude that DCPS has

not met its burden of persuasion that the April 24, 2015 IEP was reasonably calculated to

enable Student to make progress appropriate in light of  circumstances.  See Endrew

F., supra.

April 22, 2016 IEP

For the 2015-2016 school year, Student matriculated to City School 2.  By all

measures, the school year was unsuccessful for Student.   was repeatedly suspended. 

 failed most of  courses and  made no progress on  IEP goals.  Student’s IEP

team at City School 2 met on April 22, 2016 for the annual IEP review.  As discussed

above in this decision, the parents did not participate in the IEP meeting.  The IEP team
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largely copied the Present Levels of Performance from the April 24, 2015 IEP, which had

been copied from the Student’s September 30, 2014 IEP.  Annual goals for Mathematics

and Reading were also repeated verbatim from the April 24, 2015 IEP.  For the

Emotional, Social and Behavioral Development area of concern, the IEP team reported

that Student’s transition to City School 2 had been challenging, evidenced by numerous

suspensions and school wide interventions due to altercations with others.  Despite

Student’s failing grades, lack of progress on IEP goals and worsening behaviors, the April

22, 2016 IEP team left Student’s Special Education and Related Services unchanged,

namely 5 hours per week of Specialized Instruction outside general education, 10 hours

per week of Specialized Instruction in general education and 120 minutes per month of

Behavioral Support Services.  I found fully credible the opinion of Petitioner’s expert,

Educational Advocate, that these special education and related services were not enough

for Student to receive educational benefits.

Petitioner offered Transition Specialist as an expert witness, who opined that the

Post-Secondary Transition Plan in the April 22, 2016 IEP was inappropriate because it

repeated information from the transition plan in the 2015 IEP and lacked current

information on how Student was progressing toward  transition goals.  Transition

Specialist is correct that the transition plan in the April 22, 2016 IEP was copied,

verbatim, from the April 24, 2015 IEP, not even changing the Projected End Date from

April 22, 2016.   Clearly the April 22, 2016 IEP team did not update Student’s transition

plan using current  data on  individualized developmental and functional needs.  See

34 CFR § 300.324(a).

Based the lack of updated present levels of performance, the repetition of annual

goals and transition provisions and inadequate provision for special education and
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related services,  I conclude that the April 22, 2016 IEP was not reasonably calculated to

enable Student to make progress appropriate in light of  circumstances. 

Remedy

In this decision, I have concluded that DCPS denied Student a FAPE by failing to

offer  appropriate IEPs at either the April 24, 2015 or the April 22, 2016 IEP

meetings and by not ensuring that Mother was afforded a reasonable opportunity to

participate in the April 22, 2016 IEP meeting.  For relief, the parent requests that DCPS

be ordered to immediately place Student at Nonpublic School and to provide Student

compensatory education.  In June 2016, Student’s City School 2 MDT team made a

referral to DCPS’ Central Office for consideration of a setting for Student with a lower

student to teacher ratio, greater supports and limited movement/transition.  Nothing

came of this referral.  In the current, 2016-2017, school year, Student’s serious behavior

problems have continued and  is no longer attending school.  Petitioner’s expert,

Educational Advocate, testified credibly that due to  executive functioning deficits and

social-emotional needs, Student needs a full-time placement in a therapeutic

environment, with small class size, where Student may receive appropriate emotional as

well as academic support.  As of the due process hearing date, DCPS had not identified a

school location where these services would be provided for Student.  On these facts, I

find that it is appropriate to award Student private placement as prospective relief.  See

Hill v. District of Columbia, No. 14-CV-1893, 2016 WL 4506972 (D.D.C. Aug. 26, 2016);

Q.C-C. v. District of Columbia, 164 F. Supp. 3d 35, 52 (D.D.C. 2016) (Where private

school is the only potential placement in the record that could satisfy student’s needs, an

order to fund nonpublic placement is warranted.)

 In Branham v. Government of the Dist. of Columbia, 427 F.3d 7 (D.C. Cir. 2005),
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the D.C. Circuit Court of Appeals set forth a set of considerations “relevant” to

determining whether a private school is appropriate for a particular student, including

the nature and severity of the student’s disability, the student’s specialized educational

needs, the link between those needs and the services offered by the private school, the

placement’s cost, and the extent to which the placement represents the least restrictive

educational environment.  Id. at 12.  Pursuant to the  Branham guidance, I will address

each of these considerations in turn.

 a. Nature and Severity of Student’s Disability

Student is diagnosed with an Other Health Impairment - ADHD disability.  The

evidence in this case, notably the July 4, 2016 DCPS psychological reevaluation,

establishes that Student’s educational progress is impacted not only by deficits in

academic achievement but also by  problems with inattention, hyperactivity/

impulsivity and defiance/aggression, which are significant across settings and are

severely interfering with  learning and academic performance.

b.   Student’s Specialized Educational Needs

According to Educational Advocate, Student needs a full-time placement in a

therapeutic environment, with small class size, where Student may receive appropriate

emotional as well as academic support.

c. Link between Student’s Needs and the Services Offered by Nonpublic
School

Nonpublic School is a full-time therapeutic day school for students, most of whom

have ED or ADHD disabilities.  It has a total enrollment of only 12 students in grades 6

through 12, with a 6 to 1 student teacher ratio.  Students in Nonpublic School are

supported by a counselor, a behavior specialist or the principal when needed.
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d. Cost of Placement at Nonpublic School

    The annual tuition at Nonpublic School is approximately $60,000 per year. 

Nonpublic School has a current certificate of approval (COA) from the D.C. Office of the

State Superintendent of Education (OSSE).  DCPS has not shown that Nonpublic

School’s annual tuition cost is out of line with other approved schools for students with

similar disabilities.

 e. Least Restrictive Environment

The IDEA contemplates a continuum of educational placements to meet the needs

of students with disabilities. Depending on the nature and severity of his disability, a

student may be instructed in regular classes, special classes, special schools, at the home,

or in hospitals and institutions.  See 5E DCMR § 3012, 20 U.S.C. § 1412(a)(5), 34 CFR §

300.115.  The IDEA requires that students with disabilities be placed in the “least

restrictive environment” so that they can be educated in an integrated setting with

students who are not disabled to the maximum extent appropriate.  See, e.g., Smith v.

District of Columbia,  846 F.Supp.2d 197, 200 (D.D.C. 2012).  However, as a City School

2 teacher explained at the May 9, 2016 MDT meeting, Student exhibits a potential for

aggression toward  nondisabled peers as well as adults.   is particularly aggressive

with female students.  I find that at this point, as the May 2016 MDT team members

contemplated, a more restrictive setting is warranted.

Considering all of the above factors, I conclude that Petitioner has established that

Nonpublic School is an appropriate placement for Student for the remainder of the 2016-

2017 school year and I will order DCPS to fund Student’s placement there.  Student has

not regularly attended school for much of the 2016-2017 school year.  If at Nonpublic

School, Student does not attend school regularly, DCPS shall not be required to continue
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to fund  enrollment there.

Compensatory Education

The Petitioner also requests that Student be awarded compensatory education for

the past denials of FAPE in this case.  In this decision, I have found that Student has been

denied a FAPE by not having appropriate IEPs for the 2015-2016 or 2016-2017 school

years (i.e., since the April 24, 2015 IEP was developed).  Where the parents have

established a denial of the education guaranteed by the IDEA, the hearing officer must

undertake “a fact-specific exercise of discretion” designed to identify those compensatory

services that will compensate the student for that denial.  The proper amount of

compensatory education, if any, depends upon how much more progress a student might

have shown if he had received the required special education services and the type and

amount of services that would place the student in the same position he would have

occupied but for the school district’s violations of the IDEA.  See Walker v. District of

Columbia, 786 F.Supp.2d 232, 238-239 (D.D.C.2011) (citing Reid ex rel. Reid v. District

of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005).

To address the harm to Student from DCPS’ failure to provide a FAPE, Petitioner’s

expert, Educational Advocate, recommended a minimum of 300 hours of tutoring and

300 hours of counseling.  However, Educational Advocate provided no insight on how

much progress Student might have shown if  had been provided appropriate IEPs for

the last two school years or an explanation for how the services she proposes would

restore Student to the position  would have occupied but for the denials of FAPE.  I did 

not find Educational Advocate’s proposal sufficiently developed to enable me to make a

fact-based compensatory education award.

In Lee v. District of Columbia, 2017 WL 44288 (D.D.C. Jan. 3, 2017), the U.S.
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District Court pronounced that if a hearing officer finds that she needs more information

to make the required compensatory education assessment, she has at least two options.

She can provide the parties additional time to supplement the record; or, she can order

additional assessments as needed.  In B.D. v. District of Columbia, 817 F.3d 792 (D.C.

Cir. 2016), the D.C. Circuit encouraged the use of assessments to inform the crafting of a

compensatory education remedy.  “In carrying out the complicated work of fashioning

such a remedy, the district court or Hearing Officer should pay close attention to the

question of assessment. . . . If further assessments are needed . . . the district court or

Hearing Officer should not hesitate to order them . . . .”  B.D. at 800.  I find that this is a

case where such an assessment is warranted.  The period of the denial of FAPE to

Student is lengthy, now over one and a half school years.  DCPS’ inadequate IEPs may

have contributed to Student’s missing a great deal of school due to suspensions and

absenteeism, which has been a chronic problem for this student.  These factors make

crafting a compensatory education award for Student especially complicated.

Therefore, I will order DCPS to engage a qualified independent expert to assess

what academic progress should have been expected for Student based upon the extent of

 disability, what services Student should have been provided beginning with the April

24, 2015 IEP and where Student would be expected to be now academically, had  been

provided appropriate IEPs beginning with the 2015-2016 school year.  Based on that

assessment, the expert will be charged with recommending what compensatory

education Student now requires in order to put  in the position  would have been

in, but for DCPS’ denials of FAPE.  The expert’s recommendation must be promptly

reviewed by Student’s IEP team and considered by DCPS.  If, informed by the assessment

and recommendation,  Petitioner and DCPS are unable to agree on an appropriate
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compensatory education award, Petitioner may file a request for a new due process

hearing on this issue.  In such event, I foresee that an expedited due process hearing

would be warranted under Office of Dispute Resolution, Standard Operating

Procedures, § 1008(B).

Speech and Language Evaluation

In her July 4, 2016 Comprehensive Psychological Reevaluation report, School

Psychologist 2 recommended, inter alia, that Student be assessed with a Speech and

Language evaluation.  That has not yet occurred.  I will order DCPS to ensure that an

appropriate Speech and Language assessment is conducted. 

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Within five school days of the date of this order, DCPS shall ensure that
funding authorization is issued for Student to enroll in Nonpublic School,
with transportation, for the remainder of the 2016-2017 Nonpublic School
school year.  DCPS, working with Nonpublic School, shall make diligent
efforts to ensure that Student complies with the school’s attendance
requirements.  DCPS shall not be required to continue to fund Student’s
enrollment at Nonpublic School in the event that DCPS documents that
despite its diligent efforts, Student does not attend school regularly, in
reasonable compliance with Nonpublic School’s attendance requirements;

2. DCPS shall ensure, subject to obtaining the parent’s consent, that Student
is promptly evaluated for speech and language needs;

3. DCPS shall ensure that upon receipt of the aforesaid speech and language
evaluation, Student’s IEP team is promptly convened to review and revise,
as appropriate, Student’s IEP in accordance with this decision and in
consideration of the July 4, 2016 comprehensive psychological
reevaluation.  DCPS shall ensure that the IEP team is provided and fully
considers all existing data, and additional data if needed, to determine
Student’s individualized need for special education and related services; 

4. Petitioner’s request for a compensatory education award is denied without
prejudice.   Unless the parties reach a voluntary agreement on
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compensatory education for Student, DCPS shall, within 21 calendar days
of the date of this decision, engage a qualified independent professional,
who is neither an employee of DCPS nor an individual who regularly
testifies for parents at due process hearings, to assess Student and, in
accordance with this decision, discern Student’s compensatory education
needs resulting from DCPS’ failure to provide Student an appropriate IEP
with Specialized Instruction and Related Services for the 2015-2016 and
2016-2017 school years and to recommend an appropriate compensatory
education award.  If DCPS and Petitioner are then unable to agree upon an
appropriate compensatory education award, Petitioner may request
another, expedited, due process hearing to seek compensatory education
relief, informed by the recommendations of the independent evaluator and

5. All other relief requested by the Petitioner herein is denied. 

Date:       April 2, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination
in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




