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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals 
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.   The Due 
Process Hearing was convened on March 30, 2017, and March 31, 2017, at the District of 
Columbia Office of the State Superintendent of Education (“OSSE”) Office of Dispute 
Resolution 810 First Street, N.E., Washington, D.C. 20003, in Hearing Room 2003.    
 
BACKGROUND AND PROCEDURAL HISTORY:  
 
The student is age ______and in grade _____.2   The student resides with  parent in the 
District of Columbia.  The student attends a District of Columbia Public Schools (“DCPS”) 

 school (“School A”).  Prior to attending school A, the student attended a District of 
Columbia public charter school (“School B”).  The student’s mother (“Petitioner”) transferred 
the student from School B to School A in January 2016.   
 
The student has been diagnosed with, among other things, Attention Deficit Hyperactivity 
Disorder (“ADHD”).  The student had a 504 plan at the school  attended prior to School B 
that provided  accommodations for  ADHD and sensory integration concerns. A 
comprehensive psychological evaluation was conducted while the student was attending School 
B that recommended the student be found eligible for special education.  However, School B did 
not find the student eligible for special education services.   
 
Once the student began attending School A, Petitioner requested, through counsel, that DCPS 
evaluate the student for special education services. School A developed a 504 plan for the 
student.  In November 2016, DCPS conducted a comprehensive psychological evaluation of the 
student. The evaluator concluded the student had average cognitive and academic abilities and 
that  social emotional needs could be met with a 504 plan, thus, the student did not meet the 
criteria for special education services. On December 13, 2016, DCPS convened an eligibility 
meeting at which the student was determined ineligible for special education services.  On 
December 20, 2016, DCPS updated the student’s 504 plan.  
 
On January 31, 2016, Petitioner filed  due process complaint alleging DCPS denied the 
student a free appropriate public education (“FAPE”) by failing to determine the student eligible 
for special education on December 13, 2016.  Petitioner asserts that a 504 plan is insufficient to 
address the student’s needs in an educational setting and the student should have been found 
eligible and  needs an individualized educational program (“IEP”). 
  
Petitioner seeks as relief, that the Hearing Officer find DCPS has denied the student a FAPE, that 
the Hearing Officer determine the student eligible or, in the alternative, direct DCPS to convene 
a meeting and determine the student eligible under the classification of emotional disability 

                                                
2 The student’s current age and grade are in indicated in Appendix B. 
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(“ED”) and/or, other health impairment (“OHI”) for ADHD 3, develop an IEP, develop 
appropriate behavioral supports and goals, provide therapeutic wrap-around services as a part of 
related services, appropriate occupational therapy (“OT”) supports and goals, fund additional 
evaluation(s) as necessary, fund a functional behavior assessment (“FBA”),  develop a behavior 
intervention plan (“BIP”), and fund compensatory education or an assessment to determine 
compensatory education.  
 
LEA Response to the Complaint:   
 
DCPS, the local education agency (“LEA”) filed a timely response to the complaint on February 
6, 2017.  DCPS asserted the student was properly found ineligible for special education because 
the student’s disability did not have an adverse impact on  educational performance.  DCPS 
asserted the student was properly found eligible for a 504 plan. 
 
Resolution Meeting and Pre-Hearing Conference: 
  
The parties participated in a resolution meeting on February 9, 2017, and the parties did not 
resolve the complaint.  The parties did not mutually agree to proceed directly to hearing in this 
matter. The 45-day period began on March 3, 2017, and ends [and the Hearing Officer’s 
Determination (“HOD”) is due] on April1 16, 2017.     
  
The undersigned Impartial Hearing Officer (“Hearing Officer”) convened a pre-hearing 
conference (“PHC”) on the complaint on March 1, 2017, and issued a pre-hearing order (“PHO”) 
on March 6, 2017, outlining, inter alia, the issue to be adjudicated.  
 
ISSUE: 4  
 
The issue adjudicated is:  
 
Whether DCPS denied the student a FAPE by failing to determine the student eligible for special 
education on December 13, 2016.  
 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 72 and Respondent’s Exhibits 1 through 
21) that were admitted into the record and are listed in Appendix A.5 Witnesses’ identifying 
information is listed in Appendix B.6  

                                                
3 In the complaint Petitioner stated that she also sought the autism disability classification.  However, at the outset 
of the hearing, Petitiner’s counsel stated that Petitioner was no longer seeking, nor would seek to prove, the autism 
disaiblty classification. 
 
4 The Hearing Officer restated the issue at the outset of the hearing and the parties agreed that this is the issue to be 
adjudicated.   
 
5 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
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SUMMARY OF DECISION: 
 
Petitioner did not sustain the burden of proof by a preponderance of the evidence that the student 
should have been found eligible for special education with the classification of ED or OHI, or 
that the student was in need of special education services.  The Hearing Officer did not grant 
Petitioner any of the requested relief.    
 
FINDINGS OF FACT: 7   
 

1. The student resides in the District of Columbia.   attends School A, a DCPS 
 school.  In January 2016, Petitioner transferred the student to School A from 

School B.  School B is a District of Columbia public charter school.  (Petitioner’s 
testimony) 

 
2. The student has been diagnosed with a number of medical concerns including ADHD. 

The student also suffers with occasional auditory hallucinations.  As early as 
, during school year (“SY”) 2013-2014 and SY 2014-2015, the student had 

504 plans to address  ADHD, sensory processing and obsessive-compulsive behaviors.  
(Petitioner’s testimony, Petitioner’s Exhibits 20, 21)  

 
3. During SY 2015-2016, while the student was attending School B, Petitioner initiated the 

special education eligibility process.  School B conducted a comprehensive psychological 
evaluation of the student in November 2015.  The evaluation found the student’s 
cognitive functioning was solidly average and  academic functioning was also 
average.   (Petitioner’s testimony, Petitioner’s Exhibits 6-1, 65-1, 65-14, 65-15, 65-16) 

 
4. The evaluator assessed the student’s social emotional functioning, through tools, 

including the Behavioral Assessment System for Children, Second Edition (BASC-2), a 
classroom observation, and interviews with the student and parent.  The student’s parent 
and teachers rated  has having serious attention issues and odd behaviors and 
withdrawing from others, particularly when  did not get  way.  The evaluator noted 
the student’s concerns included “chronic medical issues, emotional instability, poor 
behavioral regulation, and less than rewarding interpersonal alliances.”  The evaluator 
concluded that the student struggled significantly with being able to form or initiate 
gratifying social and emotional interactions. The evaluator recommended the student 

                                                                                                                                                       
Appendix A.   
 
6 Petitioner presented four witnesses: Petitioner, Petitioner's educational advocate employed by the law firm 
representing her, the student’s treating social worker from D.C. Department of Mental Health, and an independent 
clinical psychologist.  Respondent presented three witnesses: a DCPS school psychologist, the student’s former 
general education teacher and a special education teacher/LEA representative.  
 
7 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number. The second number following the 
exhibit number denotes the page of the exhibit from which the fact was extracted.  When citing an exhibit that has 
been submitted by more than one party separately the Hearing Officer may only cite one party’s exhibit.   
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12. The student’s 504 plan addressed, among other things,  ADHD and asthma.  The plan 
provided the student accommodations of individual seating, separate times/supplies, 
frequent breaks (i.e. water, movement, restroom), feeding plan, snack break, seizure 
action plan, avoidance of extreme heat and cold, and use of an inhaler daily before recess 
for  asthma.   (Petitioner's Exhibit 64-21) 

 
13. During the first semester of SY 2016-2017, Petitioner was, on occasion, contacted by the 

student’s classroom teacher to inform that the student was having difficulties with  
peers, and another student in the classroom was bullying  (Petitioner’s testimony.  

 
14. The student’s first advisory report card reflected that  was approaching grade level in 

reading, math, and written language.  The student’s teacher comments stated that the 
student needed to work on reading comprehension and phonics. The student had 
significant excused absences, principally due to  medical concerns and medical 
appointments.  accumulated 15 excused absences by November 21, 2016.  The 
student also frequently came to school late and missed the beginning of the instructional 
lesson.    (Petitioner’s Exhibits 2-13 through 2-24, 14-1, 64-25) 

 
15. In October 2016, the School A social worker noted that student had audible 

hallucinations, hearing voices telling  to hurt others. The social worker provided the 
student counseling and informed Petitioner of the incident and documented it.  This 
incident and behavioral incidents at home caused Petitioner to take the student for 
psychiatric screening and Children’s National Medical Center (“CNMC”).  (Petitioner’s 
testimony, Petitioner Exhibit 45)  

 
16. DCPS proceeded with the request that student be evaluated for special education by 

conducting its own comprehensive psychological evaluation of the student in October 
and November 2016.  The evaluation report is dated November 8, 2016.  The evaluator, a 
DCPS psychologist, noted the student’s medical diagnosis based on documentation 
provided to DCPS by Petitioner.  The student’s diagnoses included ADHD, Obsessive 
Compulsive Disorder (“OCD”), Asthma, Feeding Disorder and Sensory Integration 
Disorder.  The evaluator noted in her report that due to the student’s alleged mood 
swings, mental health professionals have discussed the possibility of pediatric Bipolar 
Disorder; however, a formal diagnosis of that condition has not been made.   (Petitioner’s 
Exhibit 64-1) 

 
17. The DCPS psychologist conducted, among other assessments, the Woodcock-Johnson 

Tests of Cognitive Abilities-Fourth Edition and the Woodcock-Johnson Tests of 
Achievement-Fourth Edition and the BASC-2.  She also assessed the student’s executive 
functioning and administered an autism rating scale.  She conducted clinical interviews 
and a classroom observation, and reviewed the prior comprehensive psychological 
evaluation conducted by School B, as well as reviewed other records.  (Witness 4’s 
testimony, Petitioner’s Exhibit 64-1, 64-2, 64-4)  
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18. Based upon the DCPS comprehensive psychological evaluation, the student’s cognitive 
scores were solidly average.  The student’s academic scores were also average.  (Witness 
4’s testimony, Petitioner’s Exhibit 64-1, 64-4, 64-6, 64-7 64-8, 64-9, 64-10) 

 
19. The student had the following academic achievement scores:  

 
Cluster/Subtest    Standard Score     Percentile Rank  
Basic Reading Skills  95       37 
Reading Fluency  97       43 
Broad Reading   92       31         
Math Calculation  98       44 
Broad Math      96       40         
Basic Writing Skills  99       47 
Written Expression           107                         68 
Written Language                     99       47         
Broad Written Language       101       53           
Broad Achievement            96       39 
Academic Skills            90       25 
Academic Fluency           101       53    
Academic Applications           99       47    
 
Petitioner’s Exhibit 64-9, 64-10)   
 

20. The student’s mother and teacher provided ratings scales, with the regard to the student’s 
social emotional functioning.  The student’s mother rated the student as having more 
severe social emotional symptoms than her teacher rated her. The mother rated the 
student in the “Clinically Significant” range for hyperactivity, anxiety, depression, 
somatization, atypicality, withdrawal, attention problems and adaptability.  She rated the 
student within the “At Risk” range for aggression, social skills and functional 
communication.  The mother also described the student as displaying poor concentration 
and attention, poor control of anger, and poor social connections.  However, the student’s 
teacher rated the student in the average range in all areas except somatization.  The 
teacher rated the student slightly higher than average in the area of hyperactivity 
impulsivity.  The teacher indicated the student displayed high activity levels and was 
sometimes argumentative.   (Witness 4’s testimony, Petitioner’s Exhibit 64-22, 64-23) 

 
21. The evaluator reviewed the data and assessments of the student and considered whether 

the student met the criteria of three disability classifications pursuant to IDEA: autism, 
OHI and ED.  Although the evaluator had responses from the student’s mother that rated 
the student’s behaviors as very likely due to autism, the classroom teacher ratings were 
contradictory to autism and there was no diagnostic and neurological data to support an 
autism diagnosis.  The evaluator could not confer with the student’s clinicians, and the 
evaluator concluded the student did not meet the criteria for autism.  (Witness 4’s 
testimony, Petitioner’s Exhibit 64-23, 64-24) 
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22. The evaluator conducted interviews with two of the student’s teachers. One teacher 
mentioned the student at times was disruptive, talking loudly or yelling at another peer.  
She also mentioned that it is hard for the student to get back on task during whole group 
sessions and transitions. However, the teacher noted the student could function in the 
classroom. The other teacher noted the student was reading on grade level for beginning 
of year and  was considered one grade below level in math according to the i-Ready 
math assessment.  (Witness 4’s testimony, Respondent’s Exhibit 7-5) 

 
23. Despite the student’s classroom teacher rating the student has a higher than average for 

hyperactivity and impulsivity, based on  assessments, collected data, as well as the 
evaluator’s own experience of the student during the evaluation and classroom 
observation, the evaluator concluded the student’s behaviors associated with  ADHD 
did not significantly impact  educational performance such that  qualified for the 
OHI classification.  The evaluator concluded that the student’s academic deficits were 
related to  excessive absences and the resulting missed instruction and lack of 
exposure to academic material.   (Witness 4’ testimony, Respondent’s Exhibit 17-24, 27-
25)  

 
24. The DCPS psychologist noted that despite the student’s history of social emotional 

episodes, the student had no behavioral difficulties that resulted in any discipline referrals 
or behavioral interventions by school staff.  The student had had no significant problems 
with classmates that indicated an inability to build peer relationships.  The student was 
able to make educational progress and able to build and maintain satisfactory 
interpersonal relationships with peers and adults. The student had no fears associated 
with school and no depression that was apparent in the evaluator’s interview with the 
student or in the rating scales that were provided by the teacher.  As a result, the 
evaluator concluded the student did not meet the criteria for ED classification.  The 
evaluator recommended that the student’s 504 plan be revised to address the student’s 
behavioral concerns, and that a FBA be completed and a BIP developed. She also 
recommended the student engage in family counseling.   (Witness 4’s testimony) 

 
25. On December 13, 2016, DCPS convened an eligibility meeting at which the 

comprehensive psychological evaluation was reviewed with the team. Petitioner 
participated in the meeting with her educational advocate.  The DCPS members of the 
team included the student’s classroom teacher, the psychologist who had conducted the 
evaluation of the student, and a speech language pathologist (“SLP”) and occupational 
therapist (“OT”) both who had also evaluated the student.  The SLP concluded based on 
assessment of the student, that the student did not meet the criteria for an oral language 
disorder, and did not qualify for speech language services.  The OT concluded, based on 
assessment, that the student did not qualify for occupational therapy services. The 
psychologist shared her evaluation results. (Witness 4’s testimony, Witness 6’s 
testimony, Respondent’s Exhibits 10-1, 10-2, 10-3, 11, 12, 13, 14, 15, 16) 

 
26. All the DCPS members of the team, including the student’s School A classroom teacher 

from SY 2015-2016, and  current classroom teacher, concluded the student was not in 
need of special education services.  The student was meeting classroom expectations, 
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meeting academic benchmarks for progress monitoring and  assessments did not show 
any wide gaps in the information  was able to retain, despite having significant 
absences.  The DCPS members of the team concluded the student did not meet the 
disability criteria for the following disability classifications: Autism, ED and OHI and 
thus,  did not qualify for special education services.  (Witness 5’s testimony, Witness 
6’s testimony) 

 
27. Petitioner and her advocate did not agree with the rest of the team and believed the 

student met the criteria for all the disability classifications that were considered.  
(Respondent’s Exhibit 15, 60-3) 

 
28. DCPS issued a prior written notice (“PWN”) notifying Petitioner that the student was not 

eligible for special education services.  (Respondent’s Exhibit 9) 
 

29. On December 20, 2016, School A convened a meeting to update the student’s 504 plan.  
The plan addresses the following concerns of the student: OCD, ADHD, Feeding 
Disorder/Sensory Integration Disorder, Generalized Seizures, Asthma, Auditory 
Hallucinations.  The plan lists the accommodations the student has with regard to each 
concern, and the staff member responsible, and time and location of the accommodations.  
(Petitioner’s exhibit 2-1, 2-7, 2-8, 2-11, 12, 57) 

 
30. The DCPS psychologist who evaluated the student participated in the 504 meeting on 

December 20, 2016.  The student’s psychiatrist was also able to call into that meeting and 
weigh in on how to address the student hearing voices.  The psychiatrist indicated that the 
student hearing voices would not necessarily create a crisis situation, but requested that 
he be informed when it occurred, and that the school staff could address the incidents 
through their own interventions.  Although Petitioner and her advocate reiterated their 
belief that the student qualified for special education services, the School B staff 
indicated that the student’s progress would be monitored on the 504 plan and the team 
could convene in six weeks to review the student’s progress. The team discussed that a 
FBA would be completed.  A meeting to review the FBA is to be scheduled.  (Witness 
4’s testimony, Petitioner’s Exhibit 57-2, 57-3, 57-4) 

 
31. During the December 20, 2016, meeting there was discussion of the student being bullied 

by one student, in particular, and the student having some fear of coming to school 
because of the bullying. The school staff indicated that mediation would be attempted 
between the two students.  (Witness 4’s testimony, Petitioner’s Exhibit 57-2, 57-3, 57-4) 

 
32. The School A staff noted during the meeting that the student had significant truancy and 

requested that the Petitioner inform School A staff when she knew in advance the student 
would be absent or tardy.  The student’s had a total of 33 excused absences between the 
start of SY 2016-2017 and February 9, 2017. (Witness 4’s testimony, Petitioner’s Exhibit 
29, 57-2, 57-3, 57-4) 
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CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation, a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision-making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief.  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). The normal standard is 
preponderance of the evidence. See, e.g. N.G. v. District of Columbia 556 F. Supp. 2d (D.D.C. 
2008) see also 20 U.S.C. §1451 (i)(2)(C)(iii).  In this case, as noted in the PHO and at the 
hearing, Petitioner had the burden of production and persuasion on issue adjudicated.  
 
ISSUE: Whether DCPS denied the student a FAPE by failing to determine the student eligible 
for special education on December 13, 2016.  
 
Conclusion:  Petitioner did not sustain the burden of proof by a preponderance of the evidence 
that the student should have been found eligible for special education with the classification of 
ED or OHI, or that the student was in need of special education services.  The Hearing Officer 
concluded that DCPS’ decision at the December 13, 2016, meeting, that the student was 
ineligible for special education was appropriate.  The Hearing Officer did not grant Petitioner 
any of the requested relief.    
 
To be eligible for special education services a child must be evaluated as having mental 
retardation, a hearing impairment (including deafness), a speech or language impairment, a 
visual impairment (including blindness), a serious emotional disturbance, an orthopedic 
impairment, autism, traumatic brain injury, an other health impairment, a specific learning 
disability, deaf-blindness, or multiple disabilities, and who, by reason thereof, needs special 
education and related services. 34 CFR § 300.8 (emphasis supplied.) See Parker v. Friendship 
Edison Public Charter School, 577 F.Supp.2d 68, 74 (D.D.C.2008). 8  

                                                
8 34 C.F.R. §300.8  provides: 
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Petitioner asserted that the student should have been found eligible under the OHI and ED 
classifications.  
 
“Emotional disturbance” means a condition exhibiting one or more of the following 
characteristics over a long period of time and to a marked degree that adversely affects a child’s 
educational performance: (A) An inability to learn that cannot be explained by intellectual, 
sensory, or health factors. (B) An inability to build or maintain satisfactory interpersonal 
relationships with peers and teachers. (C) Inappropriate types of behavior or feelings under 
normal circumstances. (D) A general pervasive mood of unhappiness or depression. (E) A 
tendency to develop physical symptoms or fears associated with personal or school problems. (ii) 
Emotional disturbance includes schizophrenia. The term does not apply to children who are 
socially maladjusted, unless it is determined that they have an emotional disturbance under 
paragraph (c)(4)(i) of this section.  34 CFR §  300.8 (c) (4) (i); 5-E DCMR § 3001.1.  
 
“Other health impairment” means having limited strength, vitality, or alertness, including a 
heightened alertness to environmental stimuli, that results in limited alertness with respect to the 
educational environment, that-- (i) Is due to chronic or acute health problems such as asthma, 
attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart 
condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, sickle cell anemia, 
and Tourette syndrome; and (ii) Adversely affects a child's educational performance.  
34 C.F.R. Sect. 300.8(c )(9); 5-E DCMR § 3001.1. 
  
The evidence presented demonstrated that although the student had a history ADHD, and 
social emotional episodes, as well as other diagnosed conditions, those conditions did not 
sufficiently affect the student’s educational performance such that  needed special 
education, and qualified for the ED or OHI disability classification pursuant to IDEA.  The 
evidence, including testimony interpreting evaluative data, clearly demonstrates the student 
has solidly average cognitive abilities and average academic abilities.  Although recent 
assessment data indicates the student is below grade level in reading and math, the evidence 

                                                                                                                                                       
Child with a disability. 
(a) General. 
(1) Child with a disability means a child evaluated in accordance with Sec. Sec. 300.304 through 300.311 
as having … [listed disabilities]  and who, by reason thereof, needs special education and related services. 
(2) (i) Subject to paragraph (a)(2)(ii) of this section, if it is determined, through an appropriate evaluation 
under Sec. Sec. 300.304 through 300.311, that a child has one of the disabilities identified in paragraph 
(a)(1) of this section, but only needs a related service and not special education, the child is not a child with 
a disability under this part. 
(ii) If, consistent with Sec. 300.39(a)(2), the related service required by the child is considered special 
education rather than a related service under State standards, the child would be determined to be a child 
with a disability under paragraph (a)(1) of this section. 

 
 



  12 

demonstrates the student has missed a significant amount of instruction that has contributed to 
 not being quite at grade level.   

 
The Hearing Officer found testimony of the DCPS witnesses to be credible.  The evaluating 
psychologist and the student’s general education teacher, as well as the recent data, 
particularly from DCPS’ November 8, 2016, comprehensive psychological evaluation 
outweighed the prior evaluation completed by School B that recommended the student be 
found eligible under the ED and OHI disability classifications.  
 
The DCPS psychologist credibly testified 9 that despite the student’s classroom teacher rating the 
student higher than average for hyperactivity and impulsivity, based on  assessments and all 
the data collected, as well as the evaluator’s own experience of the student during the evaluation 
and classroom observation, the student’s behaviors associated with  ADHD did not 
significantly impact  educational performance such that  qualified for the OHI 
classification.  The evaluator concluded that the student’s academic deficits were related to  
excessive absences and the resulting missed instruction and lack of exposure to academic 
material.   
 
The DCPS psychologist also credibly testified that despite the student’s history of social 
emotional episodes, the student had no behavioral difficulties that resulted in any discipline 
referrals or behavioral interventions by school staff. During the evaluation process, the student 
had no problems with classmates that indicated an inability to build peer relationships.  The 
student was able to make educational progress and able to build and maintain satisfactory 
interpersonal relationships with peers and adults. The student had no fears associated with school 
and no depression that was apparent in the evaluator’s interview with the student or in the rating 
scales that were provided by the teacher.  As a result, the evaluator concluded the student did not 
meet the criteria for ED classification.  
 
In addition, the student’s classroom teacher during SY 2015-2016, who participated in the 
student’s eligibility meeting, credibly testified that all the DCPS team members, including  
current classroom teacher, concluded the student was not in need of special education services. 
The student was meeting classroom expectations;  was meeting academic benchmarks for 
progress monitoring and  assessments did not show any wide gaps in the information  was 
able to retain, despite the student having significant absences. Although most of the student’s 
absences were excused, and Petitioner testified that  absences were related to medical 
concerns, including  compulsive behaviors; however, there was no medical documentation to 
support that claim.   
 
Although Petitioner presented a clinical psychologist who was qualified as an expert witness, and 
who reviewed the student’s evaluations and records and averred that the student should qualify 
for special education services, that witness had never met with the student or talked with the 
student’s parent or teachers.  His conclusion was based solely upon the documents he reviewed.    

                                                
9 There was a point when the hearing was paused before Petitioner’s counsel cross-examined this witness. The 
witness may have overheard the counsel’s preparation for cross-examination.  There was, however, no indication 
from Petitioner’s counsel, or otherwise, that this occurance tainted the witness’ testimony.   
 



  13 

The Hearing Officer carefully considered his testimony, but did not give it as much weight as the 
DCPS psychologist, who evaluated the student, and the testimony of  teacher who credibly 
testified that the student’s disability did not significantly affect  academic functioning at 
school.    
 
Petitioner presented another witness who was qualified as an expert witness in area of eligibility 
determination.  This witness pointed out the differences between the recommendations regarding 
special education services between the two psychological evaluations and expressed concern that 
there was no specialized instruction recommended in the second evaluation, or at the eligibility 
meeting, despite the student operating below grade level in reading.  She stated that had she been 
a member of a team reviewing the evaluations, she would have found that the student qualified 
for the OHI disability and in need of specialized instruction for reading.  However, that witness’ 
testimony was not convincing.  The witness had never evaluated the student and had not 
observed the student in the classroom.  The witness’ testimony did not sufficiently support that 
the student should have been found eligible for either the OHI or ED disability classification. 
The witness noted that from her own brief interaction with the student, albeit not in a classroom 
setting, the student behaved normally and appeared to have no social/emotional or behavior 
difficulties.  
 
Petitioner testified that she was provided information by School A staff about the student’s 
behaviors and academics that needed improvement; however, that information was primarily 
based the student’s conduct and performance during the second semester of SY 2016-2017, after 
the eligibility meeting.  
 
In toto, the evidence, particularly the credible testimony of the DCPS psychologist and the 
student’s general education teacher, demonstrated the student met classroom expectations, and 
that  medical conditions did not negatively impact  educational performance.  As the 
teacher testified, the student had no significant academic gaps, despite  significant 
absences.   
 
Although there was evidence of the student having occasional outbursts and difficulty with peers, 
particularly in after school, those concerns did not negate the fact that the student had been able 
to demonstrate academic progress, and  disabilities have not significantly impacted  in  
educational environment.  There is clear indication that the student would benefit from 
psychological services.  There was evidence that those services are being provided outside 
school.  However, the student’s need for those services does not, in and of itself, support a 
finding that the student is in need of special education services.  The Hearing Officer concludes, 
based on this evidence, that the student does not meet the disability criteria for ED or OHI.  
 
Although Petitioner’s counsel, at the outset of the hearing, withdrew Petitioner’s assertion that 
the student qualified for the disability of autism, because the complaint mentioned the disability 
classification, the Hearing Officer will also address that disability classification. 
 
(1)(i) Autism means a developmental disability significantly affecting verbal and nonverbal 
communication and social interaction, generally evident before age three, that adversely affects a 
child’s educational performance. Other characteristics often associated with autism are 
engagement in repetitive activities and stereotyped movements, resistance to environmental 
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change or change in daily routines, and unusual responses to sensory experiences. (ii) Autism 
does not apply if a child’s educational performance is adversely affected primarily because the 
child has an emotional disturbance, as defined in paragraph (c)(4) of this section. (iii) A child 
who manifests the characteristics of autism after age three could be identified as having autism if 
the criteria in paragraph (c)(1)(i) of this section are satisfied. 34 CFR § 300.8 (c) (1) (i); 5-E 
DCMR § 3001.1.  
 
The evidence demonstrates that DCPS psychologist reviewed the data and assessments of the 
student and considered whether the student met the criteria of the disability classification of 
autism.  Although the evaluator had responses from the student’s mother that rated the student’s 
behaviors as very likely due to autism, because the classroom teacher ratings were contradictory 
to autism, and there was no diagnostic and neurological data to support an autism diagnosis, and 
the evaluator could not confer with the student’s clinicians, the evaluator concluded the student 
did not meet the criteria for autism.  There was no evidence presented that sufficiently 
demonstrated that the student had been diagnosed with, or had, autism.  Consequently, the 
Hearing Officer concludes, based on this evidence, that the student does not meet the disability 
criteria for autism.  
 
Based upon the evidence presented, the Hearing Officer concludes that the student, although 
diagnosed with significant medical conditions, was not in need of special education services at 
the time of the December 13, 2016, eligibility meeting.  The team, at that meeting, correctly 
determined the student was not eligible for special education services.  Consequently, the 
Hearing Office concludes that Petitioner did not sustain the burden proof by a preponderance 
of the evidence that DCPS denied the student a FAPE.   
 
ORDER:  
 

1. Petitioner’s due process complaint is hereby dismissed with prejudice. 
 

2. All relief requested by Petitioner is denied. 
 
 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: April 16, 2017 
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Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
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