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OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
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Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENT,    ) Hearing Officer:  NaKeisha Sylver Blount  
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      )  Case Nos:  2017-0037 & 2017-0049 
v.      ) 
                                            ) Date Issued: April 13, 2017 

Public Charter School ,   ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The Due Process Complaint (“DPC”) in 2017-0037 was filed with the Office of Dispute 
Resolution on February 1, 2017.2  Respondent’s Response to the DPC was due on February 11, 
2017 and filed February 10, 2017. The Due Process Complaint (“DPC”) in 2017-0049 was filed 
with the Office of Dispute Resolution on February 17, 2017. Respondent’s Response to the DPC 
was due on February 27, 2017 and filed initially on February 10, 2017 in conjunction with case 
number 2017-0037, and re-filed on February 28, 2017. 
 

The parties convened a Resolution Session Meeting (“RSM”) in case number 2017-0037 
on February 14, 2017.  The DPC in case number contains 2017-0049 contains discipline related 
allegations; therefore, that case must proceed on the expedited timeline and the DPH had to 
conclude by March 21, 2017 (twenty school days after the DPC was filed). The final decision in 

                                                 
1 Personal identification information is provided in Appendix A. 
2 By way of a notice filed on February 16, 2017, Petitioner withdrew without prejudice what had been the 
second and only expedited issue in the DPC, “Whether DCPS denied the student a FAPE by failing to 
determine that an incident on November 17, 2016 was a manifestation of  disability.” That issue was 
refiled as case number 2017-0049. 

O
S

S
E

 
O

ffi
ce

 o
f D

is
pu

te
 R

es
ol

ut
io

n 
A

pr
il 

13
, 2

01
7



2017-0037 & 2017-0049 
Hearing Officer Determination 

 2

case number 2017-0049 was due by April 5, 2017 (ten school days after the DPH is scheduled to 
conclude). The final decision due date in case number 2017-0037 is that of the regular timeline, 
April 17, 2017. 

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Pre-hearing Conference (“PHC”) on February 14, 2017 in case number 2017-0037, and on 
March 8, 2017 in case number 2017- 0049.  During the PHCs, the parties discussed and clarified 
the issues and the requested relief.  At the PHCs, the parties agreed that five-day disclosures 
would be filed by March 13, 2017 and that the DPH would be held on March 20, 2017 and 
March 21, 2017.  The PHC was summarized in the Pre-Hearing Conference Summary and Order 
(the “PHO”) issued on February 17, 2017 in case number 2017-0037, and on March 9, 2017 in 
case number 2017- 0049. 
 

The DPH was held on March 20, 2017 at the Office of Dispute Resolution, 810 First 
Street, NE, Room 2006.  Petitioner elected for the hearing to be closed.  Petitioner was 
represented by [PETITIONER’S COUNSEL], Esq. and DCPS was represented by 
[RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-71 were admitted into evidence without objection.  Respondent’s exhibits 
R-1 through R-15 were admitted into evidence without objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Parent 
(b) Student 
(c) Psychologist3 
(d) Educational Advocate 
(e) Nonpublic Director 

 
Respondent called the following witnesses at the DPH:  
(a) Assistant Principal4 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to comply with the terms of the 

June 2016 settlement agreement, in that it did not reverse a manifestation 
determination regarding a May 12, 2016 incident or complete a comprehensive 

                                                 
3 Qualified, without objection, as an expert in clinical psychology. 
4 Qualified as an expert in special education programming and placement.  Petitioner did not object to the 
portion of the designation related to special education programming; however, objected to the portion of 
the designation related to placement. 
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psychological evaluation of Student within 45 school days of the settlement 
agreement, and/or convene Student’s MDT/IEP team within 20 school days of the 
completion of the evaluations as the parties agreed via the settlement agreement; 
[2017-0037] 

(b) Whether DCPS denied Student a FAPE by failing to provide Student with an IEP 
reasonably calculated to provide Student with educational benefit, in that the 
December 20, 2016 IEP does not provide Student specialized instruction in all  
classes, during lunch and during transitions, and in that that it does not provide for 

 to be educated in a small, structured program that can provide  specialized 
instruction and support throughout the school day; [2017-0037] 

(c) Whether DCPS denied Student a FAPE as of December 20, 2016 by failing to 
provide Student with an appropriate educational placement/location of services, in 
that Student requires a small, structured program that can provide  specialized 
instruction and support throughout the school day; [2017-0037] 

(d) Whether DCPS denied Student a FAPE by failing to allow Parent meaningful 
participation in the placement decision for Student following the November 2016 
meeting, in that the DCPS LRE committee would be making the decision 
regarding Student’s IEP and placement needs. [2017-0037] 

(e) Whether DCPS denied Student a FAPE by failing to determine that an incident on 
November 17, 2016 was a manifestation of  disability. [2017-0049] 

 
RELIEF REQUESTED 

 Petitioner requested the following relief:  
(a)   a finding that DCPS denied Student a FAPE; 
(b)  an Order that DCPS place and fund Student at Nonpublic School and provide 

Student with transportation services; 
(c)  an Order that DCPS fund or conduct a new FBA and BIP; 
(d)  an Order that DCPS reconvene Student’s MDT/IEP team within 20 school days of 

a decision in this matter, or by a date to be determined by the IHO, to review and 
revise Student’s IEP to reflect  receipt of no less than 32 hours per week of 
specialized instruction and related services, and to make other appropriate 
revisions to Student’s IEP; 

(e)  an Order that, within 10 school days of receiving the independent or completed 
FBA and BIP, DCPS shall reconvene Student’s MDT/IEP team to review the 
FBA and BIP and review and revise Student’s IEP as appropriate, to determine 
that Student’s placement is successful; 

(f)  an Order that DCPS provide compensatory education or fund a compensatory 
education evaluation of Student so that a determination can be made regarding 
appropriate compensatory education for Student, or that Parent’s right to seek 
compensatory education shall be reserved. 
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counsel expressed that an LRE referral would not work for Student, due to the extent of  
behaviors.33 

 
17. The LRE committee is a support team through DCPS’ Central Office, which 

provides strategies and suggestions for students having trouble in the general education setting.34 
 
18. Student had an IEP dated November 22, 2016.  Parent, Student and Parent’s 

attorney attended the meeting in person.  The November 22, 2016 IEP included goals in 
mathematics, reading, written expression and emotional, social and behavioral development.  It 
provided Student 10 hours per week of specialized instruction inside the general education 
setting, 10 hours per week of specialized instruction outside the general education setting, and 
240 minutes per month of behavioral support services outside the general education setting.  It 
stated that Student’s “IEP Team decided to place [Student] in a smaller, pull-out classroom 
environment for both mathematics and reading instruction due to  behaviors,” and that  
“needs support to address  off task behaviors and inability to regulate  emotions.  This 
service cannot be provided in the general education setting due to the severity of  
behaviors.”35 

 
  19. A draft of Student’s current IEP was prepared on approximately December 20, 

2016 and finalized on February 14, 2017.  It amends Student’s November 22, 2016 IEP.  It 
includes goals in mathematics, reading, written expression and emotional, social and behavioral 
development.  It provides Student 20 hours per week of specialized instruction outside the 
general education setting, and 240 minutes per month of behavioral support services outside the 
general education setting.  It states that Student’s “IEP Team decided to place [Student] in a 
smaller, pull-out classroom environment for both mathematics and reading instruction due to  
behaviors,” and that  “needs support to address  off task behaviors and inability to regulate 

 emotions.  This service cannot be provided in the general education setting due to the 
severity of  behaviors.”36 
                                                                                                                                                                                                                                                                                                        

20. District School has a Behavioral Education Support (“BES”) classroom that 
provides a small, self-contained classroom inside the larger, general education school building 
for students with behavioral needs.  It is staffed with a behavioral technician and a special 
education teacher.  Some students in the BES classroom take their specials and lunch with 
general education students.  However, if a student’s IEP requires it, the District School BES 
classroom can provide its students lunch and specials outside the general education setting.37 
 

21. District School has a social worker and psychologists who work with students in 
the BES classroom, including conducting weekly groups with them to provide them additional 

                                                 
33 R-5; P-28-5. 
34 Testimony of Assistant Principal. 
35 R-12. 
36 P-22; P-23; R-11. 
37 Testimony of Assistant Principal. 
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behavioral management skills.38  At District School, Student is able to meet with the school 
social worker to have a safe space to de-escalate during a behavioral crisis.39 
 

22. There are approximately 30 total hours in District School’s week, including all 
transitions, lunch, recess and specials.40 
 

23. Student’s educational setting has remained District School even after  IEP 
services increased in February 2017.  District School can implement the number of service hours 
on Student’s IEP; however, moving  to a BES classroom at District School is problematic, 
because it is in the same building where  has already been for over a year, and where  
already knows students and staff.  Student has resisted attending the BES classroom, continuing 
to attempt to go to  general education classes.41 
 

24. Student’s MDT met for an RSM on February 14, 2017.  The meeting did not 
include an in-depth discussion of moving Student to a different location, or of Student’s location 
of services generally,42 though Parent’s counsel reiterated Parent’s request for a more restrictive 
IEP/placement, and objected to the LRE team making the determination.  DCPS responded that 
the LRE team does not make decisions unilaterally, and takes into account team input, including 
from school-based members and the parent and her representatives. 43 

 
25. DCPS reversed Student’s May 12, 2016 manifestation determination on March 1, 

2017.44 
 
26. In an effort to resolve the instant DPC, on March 1, 2017, DCPS reversed the 

November 2016 manifestation determination, though the District School members of Student’s 
team had not changed their positions regarding whether the behavior in question was a 
manifestation of Student’s disabilities.45 
 

27. Nonpublic School is a therapeutic, special education day school that is fully 
outside the general education setting.  Its school week is approximately 32.5 hours per week. 
With approximately 96 total students and between six and nine students with three adults per 
class, it provides a small classroom environment.46   

 
28. Nonpublic School offers counseling and behavioral support services.  It has a 

school-wide behavior program, and when needed, it prepares individual behavioral programs for 
students.  It has experience working with students with elopement and hall-walking behaviors, 

                                                 
38 Id. 
39 P-18-2. 
40 Testimony of Assistant Principal. 
41 Id. 
42 Testimony of Assistant Principal; P-10. 
43 P-10. 
44 P-67-3. 
45 Testimony of Assistant Principal; P-67-4. 
46 Testimony of Nonpublic Director. 
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which it curtails using surveillance cameras throughout, and through a protocol by which 
students are always accompanied by an adult when moving through the building. 47   

 
29. If a student goes missing during the school day at Nonpublic School, an alert is 

issued throughout the building to find the student, with a follow-up alert once the student is 
located.  When a student is in crisis during the school day, she has access to her individual and 
group counselors, a quiet room, and a crisis room.  Parents are not called to pick students up 
early from Nonpublic School when the students have a challenging day.48   

 
30. Nonpublic School’s tuition is approximately $63,000 per year.  OSSE has 

approved this tuition amount. 49   
 
31. Once a student begins at Nonpublic School, a plan is developed in conjunction 

with the DCPS progress monitor who has an office on Nonpublic School’s campus, to work 
toward reintegrating the student back to a less restrictive environment (public school) if possible.   
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
the student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative 
hearing is properly placed upon the party seeking relief, except that once Petitioner has 
established a prima facie case, Respondent shall carry the burden of persuasion on issues 
regarding the appropriateness of an IEP or placement (issues 4(b) and 4(c) above). The burden of 
persuasion shall be met by a preponderance of the evidence.  Schaffer v. Weast, 546 U.S. 49 
(2005).  Through documentary evidence and witness testimony, the party with the burden of 
persuasion must persuade the impartial hearing officer by a preponderance of the evidence. 
DCMR 5-E3022.16; see also, N.G. v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 
2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
 
 
 
 

                                                 
47 Id. 
48 Id. 
49 Id. 
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(a) Whether DCPS denied Student a FAPE by failing to comply with the terms 
of the June 2016 settlement agreement, in that it did not reverse a 
manifestation determination regarding a May 12, 2016 incident or complete 
a comprehensive psychological evaluation of Student within 45 school days of 
the settlement agreement, and/or convene Student’s MDT/IEP team within 
20 school days of the completion of the evaluations as the parties agreed via 
the settlement agreement. 

 
During a special education due process hearing, matters relating to the identification, 

evaluation, or educational placement of a student, or the provision of a free appropriate public 
education to the student may be adjudicated.  20 U.S.C. § 1415(b)(6).  While the IDEA does not 
extend a hearing officer’s jurisdiction to the enforcement of a settlement agreement as a 
contractual matter, if an alleged breach of a settlement agreement results in a denial of FAPE, the 
denial of FAPE falls within the hearing officer’s jurisdiction.   
 

As stated above, DCPS reversed the manifestation determination regarding the May 12, 
2016 incident on March 1, 2017, approximately six months longer than 45 days after the June 9, 
2016 settlement agreement.  DCPS completed Student’s comprehensive psychological evaluation 
on October 21, 2016, approximately one and a half months later than 45 school days of the 
settlement agreement, and convened Student’s MDT/IEP team to review the comprehensive 
psychological evaluation and FBA on November 17, 2016 within 20 school days of the 
completion of the evaluations.  It is more likely than not that the significant delay in reversing 
May 2016 manifestation determination impeded Student’s right to a FAPE, in that Student 
continued to engage in problematic behaviors for which  was disciplined.  Had the 
manifestation determination been reversed earlier, Student would have received some additional 
or modified behavioral services.   

 
Likewise the approximately one and a half month delay in completing the comprehensive 

psychological delayed the revision of Student’s IEP, which impeded Student’s right to a FAPE, 
significantly impeded Parent’s opportunity to participate in the decision-making process 
regarding the provision of a FAPE to Student, and caused a deprivation of educational benefit.  
Once the comprehensive psychological evaluation was completed on October 21, 2016, it and 
the FBA that had been completed in June 2016 were reviewed within 20 school days, consistent 
with the wording of the parties’ June 9, 2016 settlement agreement.  Petitioner meets the burden 
of proof on this issue with respect to the timeliness of the manifestation determination and the 
completion comprehensive psychological, but not as to the timeliness of the review of the 
evaluations. 
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(b) Whether DCPS denied Student a FAPE by failing to provide Student with an 
IEP reasonably calculated to provide Student with educational benefit, in 
that the December 20, 2016 IEP does not provide Student specialized 
instruction in all  classes, during lunch and during transitions, and in that 
that it does not provide for  to be educated in a small, structured program 
that can provide  specialized instruction and support throughout the 
school day.  

 
An “IEP must, at a minimum, ‘provide personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.’” Reid ex rel. Reid v. 
District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005), quoting Bd. of Educ. of the Hendrick 
Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 
L.Ed.2d 690 (1982).  While an LEA is not required to maximize a student’s educational 
potential, it also cannot “discharge its duty under the [IDEA] by providing a program that 
produces some minimal academic advancement, no matter how trivial.” Hall ex rel. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cir.1985). 
 

In order for an IEP to be appropriate, (1) the LEA must have complied with IDEA’s 
administrative procedures and (2) the IEP must be reasonably calculated to provide some 
educational benefit to Student.  See N.T. v. District of Columbia, 839 F.Supp.2d 29, 33 
(D.D.C.2012), quoting Loren F. v. Atlanta Indep. Sch. Sys., 349 F.3d 1309, 1312 (11th 
Cir.2003); J.N. v. District of Columbia, 677 F.Supp.2d 314, 322 (D.D.C. 2010).  The                                                                                 
appropriateness of an IEP must be assessed as of the time the IEP was developed.  S.S. ex rel. 
Shank v. Howard Road Academy, 585 F.Supp.2d 56, 66 (D.D.C. 2008), quoting Thompson R2-J 
Sch. Dist. v. Luke P., 540 F.3d 1143, 1149 (10th Cir.2008) (“Because the question . . . is not 
whether the IEP will guarantee some educational benefit, but whether it is reasonably calculated 
to do so, . . . the measure and adequacy of an IEP can only be determined as of the time it is 
offered to the student. . . . Neither the [IDEA] nor reason countenance ‘Monday Morning 
Quarterbacking’ in evaluating the appropriateness of a child’s placement.”)  Petitioner does not 
assert that DCPS failed to comply with the administrative procedures attendant to developing 
Student’s IEP.  Rather, Petitioner claims that Student’s IEP is not reasonably calculated to 
provide Student educational benefit. 

 
As of December 2016, Student had demonstrated a consistent pattern of aggressive, 

erratic and problematic behaviors.   was several grade levels behind in math and reading and 
making little if any academic progress, despite  near-average cognitive abilities.  The increase 
in specialized instruction from 10 hours inside the general education setting and 10 hours outside 
the general education setting per week to 20 hours per week outside the general education setting 
would have been significantly restrictive for many students.  However, Student’s behaviors have 
not been able to be managed in a general education school in recent years.  A self-contained 
classroom, such as a BES classroom, in a large, general education school would not have been 
restrictive enough as of December 2016 to curtail Student’s behaviors such as class avoidance 
and hall walking.  Additionally, Student’s behaviors manifest throughout the school day across a 
variety of settings, not just in the classroom.  For these reasons maintaining Student in general 
education for 10 hours per school week, including transitions, lunch, recess and specials was not 
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reasonably calculated to provide  education benefit as of December 2016.  Respondent does 
not meet the burden of persuasion on this issue. 
 

(c) Whether DCPS denied Student a FAPE as of December 20, 2016 by failing to 
provide Student with an appropriate educational placement/location of 
services, in that Student requires a small, structured program that can 
provide  specialized instruction and support throughout the school day. 

 
To the extent that a student’s IEP is appropriate,  educational placement is also 

appropriate, if it is able to implement the terms and conditions of the IEP.  O.O. ex rel. Pabo v. 
District of Columbia, 573 F.Supp.2d 41, 55 (D.D.C.2008) (Where a student’s IEP was adequate, 
a school capable of implementing the IEP was an appropriate placement.)  As stated above, the 
undersigned concludes that Student’s December 20, 2016 IEP as finalized on February 14, 2017 
was not sufficiently restrictive in that it maintained  in the general education setting for 10 
hours per week when  extreme behavioral difficulties interfere with  ability to access  
education when given that much contact with, and access to, the general education setting.  
Specifically, as Assistant Principal testified, the District School BES classroom to which  was 
assigned was problematic for Student, because it is in the same building where Student has 
already been for over a year, and where  already knows students and staff.  Student has 
resisted attending the BES classroom, continuing to attempt to go to  general education 
classes.  There was not testimony regarding what BES classroom would be appropriate for 
Student; however, the undersigned presumes that some of the same things that make District 
School’s BES classroom problematic for Student would also be problematic in the BES 
classrooms of other schools.  As of December 2016, Student required a more restrictive setting, 
including a setting that is more physically restrictive, to address  class avoidant and other 
behaviors. 
 

(d) Whether DCPS denied Student a FAPE by failing to allow Parent 
meaningful participation in the placement decision for Student following the 
November 2016 meeting, in that the DCPS LRE committee would be making 
the decision regarding Student’s IEP and placement needs.  

 
Pursuant to 34 C.F.R. § 300.116, when determining the educational placement of a 

student who is eligible for special education and related services, an LEA must “ensure that the 
placement decision is made by a group of persons, including the parents, and other persons 
knowledgeable about the child, the meaning of the evaluation data, and the placement options.”  
Based on the evidence, the process of determining Student’s placement in December 
2016/February 2017 complied with this provision.  Parent and her representatives voiced their 
opinions and provided their input about Student’s placement, including at the two November 
2016 meetings.  Permitting the LRE committee to weigh in with knowledge about the meaning 
of evaluation data and placement options is not inconsistent with the IDEA.  Though the team 
ultimately did not decide in favor of the type of placement Parent and her representatives 
advocated, the undersigned does not conclude that their input was not considered.  Petitioner did 
not meet the burden of proof on this issue. 
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(e) Whether DCPS denied Student a FAPE by failing to determine that an 
incident on November 17, 2016 was a manifestation of  disability.  

 
 Once a student eligible for special education services has been suspended for more than 
ten days in a school year, the LEA must conduct a manifestation determination review (“MDR”) 
to determine whether the conduct in question was a manifestation of the student’s disability, 
including because it “was caused by, or had a direct and substantial relationship to, the child’s 
disability.”  34 CFR § 300.530(e).  Student’s disabilities include extreme, aggressive and non-
compliant behavior.   has problems with managing  frequent bursts of anger, especially 
when  does not get what  wants.   presents with sudden and dramatic mood swings.  
When the November 2016 incident occurred, Student was out-of-area, frustrated, and angry that 

 had not been given permission to call  mother, and  threw a stapler at the teacher while 
in this state of mind.  Assistant Principal testified that the school-based members of the team 
determined that Student paused before  threw the stapler, and was therefore making a 
conscious choice to do so.  However, at a minimum, the incident bore “a substantial relationship 
to”  disabilities, which manifest in part by being out of control of  emotions, excessively 
angry, confrontational, and aggressive.  The manifestation determination was reversed on March 
1, 2017; however, between November 17, 2016 and March 1, 2017, Student continued to engage 
in adverse behaviors and receive adverse consequences.  For these reasons, the November 2016 
manifestation determination impeded Student’s right to a FAPE and caused a deprivation of 
educational benefit.   Parent meets the burden of persuasion on this issue. 
 

Request for Placement at Non-Public School 
 An order for DCPS to fund a placement at Nonpublic School is part of the relief 
Petitioners seek for the denials of FAPE.  Yet a denial of FAPE does not necessarily entitle a 
Student to private school placement at public expense.  “An inadequate IEP is a necessary but 
insufficient condition for private school placement and reimbursement.”  N.T. v. District of 
Columbia, 839 F.Supp.2d 29, 34 (D.D.C.2012); Branham v. Gov't of the District of Columbia, 
427 F.3d 7, 8, 11 (D.C. Cir. 2005).  Placement awards, must be tailored to meet the child’s 
specific needs.  Id.  To inform this individualized assessment, courts have identified a set of 
considerations relevant to determining whether a particular placement is appropriate for a 
particular student, including the nature and severity of the student’s disability, the student’s 
specialized educational needs, the link between those needs and the services offered by the 
private school, the placement’s cost, and the extent to which the placement represents the least 
restrictive educational environment.  Branham at 12.  Following is a discussion of each of the 
Branham factors as they relate to the facts of this case. 
 
  a. Nature and Severity of Student’s Disability 

Student’s disabilities are severe.  They manifest through a number of adverse in-school 
behaviors, including: being out of  assigned area of the school building; walking the halls 
without permission; altercations with staff; fighting other students in the hallway; throwing 
objects; cursing; refusing to listen to and comply with authority; presenting with sudden and 
dramatic mood swings and an angry, confrontational, aggressive and/or depressive affect; and 
work avoidance.   has difficulty remaining focused in class without someone constantly 
reminding  to stay on task.   behaviors are “often intense, extreme, and cause  to 
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disrupt the academic setting for peers and    often engages in hall-walking and other 
class avoidant behaviors.  

 
b.   Student’s Specialized Educational Needs 

Student needs to be educated in a small, structured classroom environment with minimal 
distractions.   is most likely to comply with expectations when given frequent contact from 

 teacher and receiving immediate gratification. 
 
  c. Link between Student’s Needs and the Services Offered by Private School 

Nonpublic School is a therapeutic, special education day school that is fully outside the 
general education setting.  Its school week is approximately 32.5 hours per week. With 
approximately 96 total students and from six to nine students with three adults per class, it 
provides a small classroom environment.  Nonpublic School offers counseling and behavioral 
support services.  It has a school-wide behavior program, and when needed, it prepare individual 
behavioral programs for students.  It has experience working with students with elopement and 
hall-walking behaviors, which it curtails using surveillance cameras throughout, and through a 
protocol by which students always have an adult with them when moving through the building.   
If a student goes missing during the school day at Nonpublic School, an alert is issued 
throughout the building to find the student, with a follow-up alert once the student is located.  
When a student is in crisis during the school day, she has access to her individual and group 
counselors, a quiet room, and a crisis room. 
 

d. Cost of Placement at Private School 
Nonpublic School’s tuition is approximately $63,000 per year.  OSSE has approved this 

tuition amount, and the undersigned deems it to be reasonable.   
 

e. Extent to Which Private School Represents Least Restrictive Environment 
A self-contained classroom, such as a BES classroom, in a large, general education 

school is not restrictive enough at this time to curtail Student’s class avoidance, hall-walking and 
other adverse behaviors.  Student’s behaviors manifest throughout the school day across a variety 
of settings, not just in the classroom.  Therefore, a full-time, special education school is  LRE 
at this juncture. 
 

Based on the Branham factors discussed above, the program at Nonpublic School is 
reasonably calculated to address Student’s disabilities and educational needs.  Accordingly, 
Nonpublic School is an appropriate placement for Student.  
 

Request for Compensatory Education 
 The IDEA gives hearing officers “broad discretion” to award compensatory education as 
an “equitable remedy” for students who have been denied a FAPE. See Reid, supra, 401 F.3d at 
522-23.  The award must “provide the educational benefits that likely would have accrued from 
special education services” that the school district “should have supplied in the first place.” Id. at 
524.  A compensatory education award must “rely on individualized assessments” after a “fact 
specific” inquiry. Id. “In formulating a new compensatory education award, the hearing officer 
must determine ‘what services [the student] needs to elevate him to the position he would have 
occupied absent the school district’s failures.’” Stanton v. Dist. of D.C., 680 F.Supp.2d 201, 206 
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(D.D.C. 2010), quoting Anthony v. District of Columbia, 463 F.Supp.2d 37, 44 (D.D.C. 2006); 
Reid, 401 F.3d at 527.  See also, e.g., Turner v. District of Columbia, 2013 WL 3324358, 10-11 
(D.D.C. July 2, 2013). 
 
 The undersigned has found that Student was harmed by the approximately six month 
delay in reversing the manifestation determination regarding the May 12, 2016 incident, the 
approximately one and a half month delay in completing the comprehensive psychological 
evaluation, the failure to provide a sufficiently restrictive IEP and placement for Student in 
December 2016, and failure to determine the November 17, 2016 incident to be a manifestation 
of Student’s disability.  Factoring in Student’s average/near average cognitive ability, 
significantly below grade level performance in math and reading, severe behavioral challenges 
including class/work avoidance, and the period of harm for the various denials of FAPE, the 
undersigned concludes that Student would have made approximately a half/three-quarters of a 
grade level of progress in math and reading with appropriate services during the relevant time 
periods, and that 75 hours of independent specialized tutoring and 75 hours of independent 
counseling/mentoring/behavioral support services will restore Student to the position  would 
have been in, but for the denials of FAPE. 
 
  ORDER 

Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 
 

A.  within 8 school days of this Order, DCPS shall place and fund Student at 
Nonpublic School, and provide Student with transportation services to and from 
Nonpublic School; 

B.  within 30 school days of this Order, DCPS shall fund or conduct a new FBA;  
C. within 40 school days of this Order, DCPS shall conduct a new BIP; 
D.  within 10 school days of this Order DCPS shall reconvene Student’s MDT/IEP 

team to review and revise Student’s IEP to reflect  receipt of no less than 32 
hours of specialized instruction and related services per week; 

E.  within 10 school days of receiving the FBA and BIP referenced in Orders “B” and 
“C” above, DCPS shall reconvene Student’s MDT/IEP team to review the FBA 
and BIP, and review and revise Student’s IEP as appropriate; 

F.  within 15 school days of this Order, DCPS shall fund as compensatory education 
for Student 75 hours of independent specialized tutoring services50 and 75 hours 
of independent counseling, mentoring and/or behavioral support services.51 

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 IT IS SO ORDERED. 
 

Date: April 13, 2017      /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 

                                                 
50 Tutoring services shall be funded at the DCPS rate. 
51 Counseling, mentoring and/or behavioral support services shall be funded at the DCPS rate. 
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Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
Respondent’s Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 




