
1   Personal identification information is provided in Appendix A.

1

DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, N.E., 2nd  Floor

Washington, DC 20002

PETITIONERS, on behalf of
 STUDENT,1

Petitioners,

   v.

DISTRICT OF COLUMBIA
 PUBLIC SCHOOLS,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

       Date Issued: April 13, 2017

       Hearing Officer:  Peter B. Vaden

       Case No:  2017-0006

       Hearing Dates: March 1 & April 4, 2017

       Office of Dispute Resolution, Room 2006
       Washington, D.C. 

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by the Petitioners under the Individuals with Disabilities Education Act, as

amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title 5-E, Chapter 5-E30 of the

District of Columbia Municipal Regulations (D.C. Regs.).  In their due process

complaint, Petitioners request reimbursement from Respondent District of Columbia

Public Schools (DCPS) for Student’s enrollment at NONPUBLIC SCHOOL 2 for the

2015-2016 and 2016-2017 school years and an order for DCPS to continue to fund

Student’s private school tuition until such time as DCPS offers a free appropriate public

education (FAPE) to Student.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioners’ Due

Process Complaint, filed on January 6, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on January 9, 2017.  On February 13, 2017, I

convened a prehearing telephone conference with counsel to discuss the hearing date,

issues to be determined and other matters.  The parties convened for a resolution

session on January 27, 2017, which did not result in an agreement.   My final decision in

this case was originally due by March 22, 2017.  On March 21, 2017, I granted DCPS’

unopposed motion for a 23-day extension of the decision due date in order to convene

the due process hearing for a second day and to allow sufficient time to complete this

hearing officer determination.  My final decision is now due by April 14, 2017.

The due process hearing was convened before this impartial hearing officer on

March 1 and April 4, 2017 at the Office of Dispute Resolution in Washington, D.C.  The

hearing, which was closed to the public, was recorded on an electronic audio recording

device.  Petitioners appeared in person and were represented by PETITIONERS’

COUNSEL.  Respondent DCPS was represented by LEA REPRESENTATIVE and by

DCPS’ COUNSEL.

Petitioners’ Counsel filed a written opening statement, in lieu of making an oral

opening.  DCPS’ Counsel waived opening argument.  Both parents  testified and

Petitioners called as additional witnesses HEAD OF SCHOOL and EDUCATIONAL

ADVOCATE.  DCPS called as witnesses SPECIAL EDUCATION COORDINATOR (SEC),

SCHOOL SOCIAL WORKER and DCPS MONITOR.  Petitioners’ Exhibits P-1 through P-

67 were admitted into evidence, with the exceptions of Exhibits P-21, P-25, P-42, P-48,

P-64 and P-66.  I overruled DCPS’ objections to Exhibits P-15, P-22, P-24, P-28, P-29,

P-31, P-33 through P-36, P-41, P-45 through P-47, P-49 through P-52, P-63, P-65 and P-



3

67.  I sustained DCPS’ objections to Exhibits P-21, P-25, P-42 and P-48.  Exhibits P-64

and P-66 were withdrawn.  DCPS’ Exhibits R-1 through R-30 were admitted into

evidence without objection.

At the first day of the hearing, I directed Petitioners’ Counsel to provide copies of

an August 4, 2016 draft IEP emailed to the parents by DCPS and an August 11, 2016

draft IEP delivered to the parents at an IEP meeting on that date.  Those documents

were supplied and I admitted them into evidence, together, as Hearing Officer Exhibit 1.

Counsel for the respective parties made closing arguments.  Neither party

requested leave to file a post-hearing written memorandum.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the February 13, 2017 

Prehearing Order:

Whether DCPS’ August 10, 2015 IEP was inappropriate at the time it was created
because the hours and type of special education services offered were insufficient
to meet Student’s needs;

Whether the August 10, 2015 IEP was inappropriate at the time it was created
because DCPS failed to include the parents in the educational placement
decision;

Whether the August 10, 2015 IEP was inappropriate at the time it was created
and finalized because it was incomplete, as it failed to designate the location
where the IEP would be implemented;

Whether the August 10, 2015 IEP was inappropriate at the time it was created
because it failed to adequately specify an appropriate educational placement and
Least Restrictive Environment for Student that could meet all of  needs based
on  multiple disabilities;
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Whether the August 10, 2015 IEP was inappropriate because the goals overall
failed to address many of the issues that impact Student’s ability to access the
curriculum and  progress on the goals was not measurable due to vague and
insufficient baseline information;

Whether DCPS denied the student a FAPE when prior to the beginning of the
2015-2016 school year, it failed to finalize the student’s IEP, and make an offer of
both educational placement and location of services;

Whether prior to the beginning of the 2015-2016 school year, DCPS denied the
student a FAPE by failing to provide an appropriate educational placement and
corresponding location of services to the student;

Whether DCPS denied the student a FAPE through the creation of the IEP on
August 11, 2016, which was inappropriate and inadequate to meet  myriad of
needs; 

Whether the August 11, 2016 IEP was inappropriate at the time it was created
because the hours and type of special education services offered were insufficient
to meet Student’s needs;

Whether the August 11, 2016 IEP was inappropriate at the time it was created
because DCPS failed to include the parents in the educational placement
decision;

Whether the August 11, 2016 was inappropriate at the time it was created because
the IEP developed failed to adequately specify an appropriate educational
placement and Least Restrictive Environment for Student that could meet all of

 needs based on  multiple disabilities;

Whether the August 11, 2016 IEP was inappropriate because the goals and the
IEP overall failed to address many of the issues that impact Student’s ability to
access the curriculum and the student’s progress on the goals was not measurable
due to insufficient and vague baseline information;

Whether DCPS denied the student a FAPE by failing in December 2015 and
August 2016 IEP meetings to (1) include a team knowledgeable about the student
in the placement decision and (2) provide an appropriate educational placement
and corresponding location of services to the student;

Whether DCPS denied the student a FAPE by failing to comprehensively evaluate
the student in response to parental request beginning in the summer of 2015,
resulting in an inadequate IEP.

For relief, the parents request that the hearing officer order DCPS to reimburse

the parents for all costs associated with the placement of Student at Nonpublic School 2
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from August 31, 2015 and continuing until a decision is rendered in this case; that the

hearing officer order DCPS to place and fund the student at Nonpublic School 2

prospectively for at a minimum, the remainder of the 2016-2017 school year and

continuing until or unless DCPS offers a FAPE to the student; that the hearing officer

order DCPS to issue a Prior Written Notice placing and funding the student at

Nonpublic School 2 within 15 days of a decision in this matter prospectively, and at a

minimum, through the remainder of the 2016-2017 school year and continuing until or

unless DCPS offers a FAPE to the student; that the hearing officer order the student’s

IEP to be revised within 15 school days of a decision in the matter to include, at a

minimum, the following: a total of 34 hours per week of specialized instruction outside

of the general education setting with integrated Occupational Therapy and Speech and

Language supports, and 1 hour per week of individual Behavioral Support Services

outside of the general education setting or in the alternative, that DCPS adopt the most

recent IEP developed for Student at Nonpublic School 2; that, in the alternative,  the

hearing officer order DCPS to hold a properly constituted IEP meeting within 15 school

days of a decision in this matter to revise the student’s IEP to align with the findings of

fact made by the hearing officer regarding the student’s IEP and placement needs and

order any other changes to the IEP that the hearing officer believes are required after a

fact-finding inquiry.

FINDINGS OF FACT

After considering all of the evidence admitted at the due process hearing in this

case, as well as the arguments and legal memoranda of counsel, this hearing officer’s

Findings of Fact are as follows:

1. Student is an AGE resident of the District of Columbia, where  resides
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with Petitioners.  Testimony of Mother.  Student is eligible for special education and

related services as a student with Multiple Disabilities (MD) based upon concomitant

Specific Learning Disability (SLD) and Other Heath Impairment (OHI) impairments. 

Exhibit P-56.

2. Student was unilaterally placed by  parents at Nonpublic School 2 at

the beginning of the 2015-2016 school year.  Previously  attended Nonpublic School

1.  In February 2014, Student was referred by  parents and Nonpublic School 1 to

CLINICAL PSYCHOLOGIST for an assessment of  cognitive, academic, attention,

processing and social-emotional functioning.  At the time, Student was reported to have

had significant difficulty with getting  work done in school, and with homework,

especially independent seat work.  Student usually required one-on-one assistance in

school.   got tired easily and had difficulty sustaining effort.  Testimony of Mother,

Exhibit P-3.

3.  In a March 31, 2014 psychological evaluation report, Clinical Psychologist

reported that testing revealed that Student had at least average to high average

intellectual abilities.  However, Student’s working memory was weak and  processing

speed, cognitive fluency and retrieval speed were extremely weak.  Student was also

reported to have difficulties in language organization, speed of retrieval, visual-motor

memory, and organization of information, that created difficulties in producing

independent written language work in school and for homework.  Clinical Psychologist

diagnosed Student with a Specific Learning Disorder with an impairment in written

expression, mild dysgraphia, and executive dysfunction dysgraphia.  Clinical

Psychologist also diagnosed Student with mild attention deficit-hyperactivity disorder,
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predominantly inattentive presentation, and mild anxiety (Adjustment Disorder with

anxiety).  Exhibit P-3.

4. In February 2015, the parents made a referral to DCPS’ Private and

Religious Office (PRO) to have DCPS evaluate Student for eligibility for Special

Education and Related Services.  Exhibit R-2.

5. DCPS scheduled a Data Review Meeting for April 10, 2015 at CITY

SCHOOL to develop an evaluation plan for Student.  The parents and a representative of

Nonpublic School 1 attended the meeting.  The team at the data review meeting decided

that Student should have a comprehensive psychological evaluation, a Speech and

Language screening and an Occupational Therapy screening.  Exhibits P-4, P-5.  At the

meeting, the parents executed a consent for the evaluations.  Exhibit R-6.

6. SCHOOL PSYCHOLOGIST conducted a comprehensive psychological

evaluation of Student at Nonpublic School 1 in May 2015.  In her report, issued May 21,

2015 and edited June 12, 2015, School Psychologist reported that Student’s Composite

Intelligence Index score was average.  Academic testing yielded average composite

scores except for below average on the Written Expression and Math Fluency

composites.   had low performance on tasks for essay writing and decoding non-

words.  Student’s performance on this measure indicated that there was an adverse

educational impact in the areas of written expression, decoding and math fluency.  

Responses to the Behavior Assessment System for Children, Second Edition (BASC-2)

behavior rating scales indicated At-Risk to Clinically Significant scores in the areas of

attention problems.  Responses to the Conners’ Rating Scale, Third Edition (Conners 3)

behavior rating scales indicated Elevated to Very Elevated scores on the scales of

inattention, hyperactivity/impulsivity, executive function, ADHD Predominantly
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Inattentive Type, and ADHD Predominantly Hyperactive/Impulsive Type.  School

Psychologist noted that Student was receiving medical interventions for epilepsy,

narcolepsy and ADHD symptoms.  School Psychologist recommended that Student met

OHI eligibility criteria for epilepsy, narcolepsy and ADHD impairments and criteria for

a Specific Learning Disability in the areas of written expression, decoding and math

fluency.  Exhibit P-9.

7. A DCPS Speech Language Pathologist conducted a screening of Student at

Nonpublic School 1 on April 30, 2015.  She reported that there were no concerns

regarding Student’s hearing acuity, that Student’s articulation skills were at age

expectation, that Student’s voice quality was within normal parameters and that Student

spoke at an appropriate rate without cluttering or stuttering in connected speech. 

Exhibit P-10.

8. A DCPS Occupational Therapist observed Student at Nonpublic School 1

on May 15, 2015.  Tests of motor coordination and visual perception and Left-Right

reversal yielded Average to High Average scores.  Student’s handwriting was reported as

good and legible.  The assessor reported that Student presented with sensory seeking

behaviors which impacted  ability to attend and follow through on completion of

tasks.  Student required repetition of instruction and that tasks be broken down. 

Exhibit P-11.  

9. On June 12, 2015, DCPS convened a special education eligibility meeting

for Student at City School.  Student was found to meet criteria for an OHI disability

based upon ADHD, epilepsy and narcolepsy conditions.  Student was also found to meet

criteria for an SLD.  Student was determined eligible for special education as a child
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with Multiple Disabilities.  The parents agreed with the eligibility determination. 

Exhibits P-12, P-13.

10. DCPS convened an initial IEP meeting for Student on July 6, 2015. 

Parents, FORMER ATTORNEY, and Nonpublic School 1's Director of Student Support

(DIRECTOR) attended the meeting.  After working on Student’s academic goals for the

IEP, the team agreed to reconvene at a later date to complete the IEP.  Exhibit R-17.

11. The IEP team reconvened on August 10 2015 at the PRO office and

completed Student’s initial IEP.  The parents, Former Attorney and Director attended

the meeting.  The team identified Mathematics, Reading, Written Expression, and

Emotional, Social and Behavioral Development as areas of concern.  The IEP academic

present levels of performance were based on the Wechsler Individual Achievement

Test–Third Edition (WIAT-III) assessments administered to Student in May 2015.  The

IEP included 8 annual goals for Mathematics, 3 annual goals for Reading and 7 annual

goals for Written Expression.  All of the annual goals were measurable on their face. 

The Social/Emotional IEP goals were written at the August 10, 2015 IEP meeting.  These

goals were based on out-of date Present Levels of Performance (PLOPs), dating back to

the start of Student’s 2014-2015 school year at Nonpublic School 1. The PLOPs cite

Clinical Psychologist’s March 2014 psychological evaluation as Student’s “most recent”

assessment.  For Special Education and Related Services, the proposed IEP specified

that Student would receive 2.5 hours per week of Special Education Services for Reading

in the general education setting, 5 hours per week for Mathematics in general education

and 5 hours per week for Written Expression outside general education.  The IEP also

provided for 180 minutes per month of Behavioral Support Services outside general

education.  For Other Classroom Aids and Services, the IEP included, inter alia, the
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opportunity for naps as needed, frequent movement breaks, strategies to address

executive functioning difficulties, and accommodations and modifications to help with

maintaining focus and attention to academic tasks.  In the Other Classroom Aids and

Services section of the IEP, the team noted that Student fatigues frequently and would

need access to a place to nap, sometimes a 30-60 minute nap every 4-6 hours,

throughout the day, as needed in order to maintain attentiveness to instruction. The

proposed IEP also provided for an identified safe space and trusted adult for Student to

access when feeling escalated anxiety.  Student’s educational placement was discussed at

the August 10, 2015 meeting, including that  services would be provided both in and

outside of the general education classroom at  in-boundary school and that Student’s

Least Restrictive Environment would be 20.91% outside the general education setting. 

Exhibit R-18, Testimony of Mother.  

12. At the August 10, 2015 IEP meeting, Former Attorney provided a July 6,

2015 letter from Student’s neurologist, asserting that due to  dual diagnoses of

epilepsy and narcolepsy, Student required unique and specialized accommodation in

 school day on an as needed basis, that Student fatigued frequently and would need

access to a place to nap and flexibility to arrive at school later in the morning and a plan

to address instruction missed due to these episodes.  Exhibits P-28, R-18.

13. The day after the August 10, 2015 IEP meeting, Father wrote the former

principal of City School asserting that at the most recent IEP meeting the parents were

told that the time had come to register Student at  home school, City School, and

they wanted to do so as soon as possible.   Father also requested to meet as soon as

possible to complete the educational planning for Student.  Exhibit P-29.  On August 19,

2015, Father forwarded this email to the new principal at City School stating that he had
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just become aware that she had replaced the former principal.  Exhibit P-33. 

14. On August 14, 2015, Former Attorney gave DCPS written notice that the

parents were rejecting the “partially completed” August 10, 2015 IEP and would not

send Student to school at DCPS and would instead enroll  at Nonpublic School 2 and

would expect DCPS to reimburse them for their enrollment costs.  Former Attorney gave

the following alleged reasons for the parents’ decision: DCPS had still not notified the

parents of which school Student would be assigned to; City School principal had not

responded to Father’s August 11, 2015 email requesting a meeting and the parents were

concerned about how Student’s serious medical problem would be addressed at City

School; The IEP did not adequately address the educational implications of Student’s

narcolepsy; The Present Levels of Performance in the August 10, 2015 IEP did not

accurately or correctly reflect Student’s current abilities; Many IEP goals were

insufficient to allow Student to master  grade-level curriculum; the IEP did not

address Student’s need to be placed in a small classroom taught by a special education

teacher, for all core courses.  Exhibit P-31.

15. On or about August 16, 2015, DCPS mailed the parents Prior Written

Notice (PWN) that Student’s multidisciplinary team (MDT) determined that Student

required special education in both the resource and inclusive settings and that Student’s

IEP could be implemented at  in-boundary school.  The PWN noted that the parents

had expressed their concerns with the hours on the IEP and requested a full time IEP,

which the MDT team was not recommending.  Exhibit P-32.

16. In a letter dated August 20, 2015, DCPS’ Director, Resolution wrote the

parents that it was DCPS’ position that DCPS had made FAPE available to them with an

appropriate IEP and placement in the least restrictive environment.  The letter
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requested that the parents enroll Student in City School and stated that DCPS would not

agree to fund Student’s placement at Nonpublic School 2.  Exhibit P-33.

17. Former Attorney responded to DCPS’ August 20, 2015 letter on August 31,

2015.  She asserted that the parents had not received DCPS’ letter until after the start of

school on August 24, 2015.  Former Attorney asserted that the parents had visited City

School on August 21, 2015 and learned that while the school would excuse Student for

missing class due to  narcolepsy condition, the school would not commit to make up

any educational time that Student missed due to the condition.  She asserted that the

parents had concluded not only that the IEP was deficient but that City School could not

implement an appropriate program for Student.  Exhibit P-33.

18. On October 19, 2015, Former Attorney provided a letter to DCPS from

Student’s psychotherapist, dated October 7, 2015, asserting that a class comprised of

other students requiring accommodations and taught by an appropriately trained

teacher was essential to Student’s academic, social and emotional growth and success.  

Former attorney requested DCPS to convene another IEP team meeting for Student to

review this information. Exhibit P-33.   The psychotherapist had prepared a similar

letter on August 7, 2014 (Exhibit P-24), but it appears from Former Attorney’s October

19, 2015 letter that the earlier letter was not provided to DCPS.

19. On October 27, 2015, a DCPS resolution specialist wrote Former Attorney

to express willingness to meet to review the new information provided on Student and

to request consent to observe Student at Nonpublic School 2.  Exhibit P-37.

20. On October 20, 2015, DCPS AT SPECIALIST conducted a classroom

observation at Nonpublic School 2 to determine whether Student would benefit from

assistive technology interventions to assist with access to  curriculum.  The primary
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area of concern was Written Expression.  In his November 16, 2015 report, DCPS AT

Specialist wrote that Assistive Technology would help support Student in all areas of

academics and serve as a supplement to deficits associated with  disabilities. 

Recommended Assistive Technology included access to a classroom computer and/or

laptop, access to keyboarding tutorials, literacy support software, a digital voice

recorder, a visual timer and access to “fidgets.”  Exhibit P-38.

21. DCPS Monitor observed Student at Nonpublic School 2 on November 18,

2015.  He observed that Student was able to function with the rest of  class working

on grade-level material.  He did not notice any behavior concerns with Student.  Exhibit

P-39, Testimony of DCPS Monitor.

22. On November 19, 2015, School Social Worker observed Student at

Nonpublic School 2.  She noted that Student was 40 minutes late because  had not

adjusted to the change from daylight savings time.  In the classroom, Student was

working one-on-one with a teacher.  Student was able to stay on task and follow

instructions.  Testimony of School Social Worker, Exhibit P-39.

23.  Student’s IEP team met at DCPS’ Central Office on December 9, 2015. 

The parents, Former Attorney and a Nonpublic School 2 representative participated. 

The parents reported that Student’s epilepsy was under control with medication. 

Narcolepsy was still a concern and the parents were additionally concerned about a

possible Obsessive Compulsive condition.  DCPS Monitor affirmed that the DCPS team

was in agreement to increase Student’s Specialized Instruction to 15 hours per week

outside of general education.  He also mentioned the importance of Student’s having a

school setting with nondisabled peers.  Exhibit R-23.  The additional hours of pull-out

specialized instruction were necessary in order to make up instruction which Student
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would miss because of  narcolepsy condition.  Testimony of School Social Worker.

24.   The parents wanted Student to have full-time special education and were

concerned that the December 9, 2015 IEP team still had not addressed how Student’s

instruction time lost, due to  narcolepsy condition, would be made up.  Testimony of

School Social Worker, Testimony of Mother.

25. On January 6, 2016, DCPS produced a final IEP amendment, amending its

proposed August 10, 2015 IEP for Student.  The stated purpose of the amendment was

to change the Present Levels of Performance and Annual goals for Social, Emotional and

Behavioral Development, to increase Specialized Instruction Services and to add AT

services.  Instead of increasing pull-out Specialized Instruction Services to 15 hours per

week, as the school members of the IEP team agreed on December 9, 2015, the January

6, 2016 IEP provided for 10 hours per week of Specialized Instruction in the General

Education setting and 5 hours per week outside general education.  Exhibit R-24.

26. By letter of March 21, 2016, Former Counsel wrote DCPS’ resolution

specialist that the parents continued to reject the DCPS IEP proposals for Student and

would continue to seek DCPS funding for Student to attend Nonpublic School 2.  Exhibit

P-45.

27. On August 4, 2016, DCPS sent Petitioners’ Counsel, by email, a draft

revised IEP.  The draft IEP would have continued the levels of Special Education

Services proposed in the January 6, 2016 IEP, namely 10 hours of Specialized

Instruction in general education and 5 hours outside general education.  The draft IEP

reduced Behavioral Support Services from 180 minutes to 120 minutes per month. 

Hearing Officer Exhibit 1.  On August 11, 2016, a meeting was convened at DCPS’

Central Office to review the proposed IEP.  Both parents and Educational Advocate
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attended the meeting.  At this meeting, DCPS tabled a new proposed IEP with

completely revised Present Levels of Performance and Annual Goals.  This draft IEP

included updated academic and behavioral present levels of performance for Student,

based upon then-current data from Nonpublic School 2.    The IEP presented at the

meeting also reduced Student’s Specialized Instruction from 15 to 10 hours per week. 

Hearing Officer Exhibit 1.  At the August 11, 2016 meeting, the team members discussed

the proposed IEP.  The DCPS representatives agreed to return to the January 6, 2016

IEP proposed level of Special Education and Related Services.  The final August 11, 2016

IEP would have offered Student 15 hours per week of Specialized Instruction, including

5 hours outside of general education for Written Expression, and 180 minutes per

month of Behavioral Support Services.  Exhibit R-26.  In a PWN dated August 16, 2016,

DCPS notified the parents of the August 11, 2016 changes to Student’s proposed IEP,

that the IEP team was not recommending a full-time IEP as requested by the parents

and that the IEP could be implemented at Student’s in-boundary school.  Exhibit R-27.

28. By letter emailed to DCPS on September 1, 2016, Educational Advocate

stated the parents’ objections to the August 11, 2016 IEP and DCPS’ proposed placement

of Student at City School.  Educational Advocate gave notice in the letter that the

parents would continue their unilateral placement of Student at Nonpublic School 2 for

the 2016-2017 school year and would seek reimbursement from DCPS.  Exhibit P-64.

29. Since the beginning of the 2015-2016 school year, Student has attended

Nonpublic School 2.  Nonpublic School 2 is day school located in Washington, D.C., for

children with disabilities in grades 1 through 12.  The school’s focus is on students with

learning disabilities and the school also works with students with executive functioning,

ADHD and emotional challenges.  Nonpublic School 2 holds a current certificate of
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approval (COA) issued by the D.C. Office of the State Superintendent of Education.  The

tuition charge is  per school day, with extra charges for related services.  Testimony

of Head of School.

30. At Nonpublic School 2, student is in a small classroom setting.  In reading

class, the student to teacher ratio is 6 to 3.  Testimony of Head of School.

31. At Nonpublic School 2, Student is allowed to take naps and rest breaks. 

When Student arrives late at school or misses instruction due to  narcolepsy

condition, a staff member works with  to catch up on missed work.  Student is well-

behaved but will “just sit” if an adult does not intervene with   Emotionally, Student

holds in a lot.   works with a therapist at the school to identify what makes 

anxious and how to address it.   also receives services from a psychologist.  Student’s

progress at Nonpublic School 2 has been good.  Student is a very fluent reader.   is

working on  writing production and is doing better.  Student is not an independent

writer, but  is showing growing independence.  Testimony of Head of School. 

Student has made progress at Nonpublic School 2.  Testimony of School Social Worker. 

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument and legal memoranda of

counsel, as well as this hearing officer’s own legal research, the Conclusions of Law of

this hearing officer are as follows:

Burden of Proof

As provided in the D.C. Special Education Student Rights Act of 2014 (Student

Rights Act), the party who filed for the due process hearing, the Petitioners in this case,

shall bear the burden of production and the burden of persuasion, except that where

there is a dispute about the appropriateness of the student’s IEP or placement, or of the
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program or placement proposed by DCPS, as in this case, the District shall hold the

burden of persuasion on the appropriateness of the existing or proposed program or

placement; provided that the Petitioners shall retain the burden of production and shall

establish a prima facie case before the burden of persuasion falls on the District.  See

D.C. Code § 38-2571.03(6). 

Analysis

A.
Initial DCPS Evaluation

Did DCPS deny the student a FAPE by failing to comprehensively evaluate the
student in response to parental request beginning in the summer of 2015,
resulting in an inadequate IEP?

In this case, the parents seek reimbursement for tuition they have paid for

Student to attend Nonpublic School 2 since the beginning of the 2015-2016 school year. 

They claim entitlement to reimbursement because DCPS allegedly failed to offer Student

adequate IEPs and educational placements following  initial eligibility determination

in June 2015.  Before reaching the question of whether DCPS’ proposed IEPs were

appropriate, I consider the parents’ claim that DCPS failed to comprehensively evaluate

Student before proposing its initial IEP.  The parents have the burden of persuasion on

this issue.

The IDEA regulations, 34 CFR § 300.305(a), provide that, as part of an initial

evaluation and any reevaluation, the IEP Team and other qualified professionals, as

appropriate, must review existing evaluation data on the child, including—

(i) Evaluations and information provided by the parents of the child;
(ii) Current classroom-based, local, or State assessments, and classroom-based
observations; and
(iii) Observations by teachers and related services providers

and, on the basis of that review and input from the child’s parents, identify what
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additional data, if any, are needed to determine whether the student is a child with a

disability and the educational needs of the child.  See 34 CFR § 300.305(a).  The

regulations further provide that the evaluation conducted by the public agency must use

a variety of assessment tools and  strategies to gather relevant functional,

developmental, and academic information about the child, including information

provided by the parents, that may assist in determining whether the child is a child with

a disability.  See 34 CFR § 300.304(b)(1).  The IDEA does not require that a particular

type of evaluation be conducted to establish a child’s eligibility; rather, the evaluation

requirements in §§ 300.530 through 300.536 are sufficiently comprehensive to support

individualized evaluations on a case-by-case basis, including the use of professional staff

appropriately qualified to conduct the evaluations deemed necessary for each child.  See

Federal Policy and Guidance –  OSEP Memorandum, Analysis of Comments and

Changes, Attachment 1 (May 4, 2000).  The Act leaves the selections of testing and

evaluation materials and the procedures to be used for evaluations and reevaluations to

the individual states, with the understanding that all IDEA requirements must be

satisfied. See Letter to Shaver, 17 IDELR 356 (OSERS 1990).

For its initial eligibility determination in June 2015, DCPS had an abundance of

information on Student.  This included education records from Nonpublic School 1,

classroom observations by the DCPS assessors, a psychological evaluation of Student

conducted by Clinical Psychologist in spring 2014, a comprehensive psychological

evaluation conducted by School Psychologist in May 2015 and Speech/Language and

Occupational Therapy screenings conducted by DCPS in May 2015.  The parents and

Director from Nonpublic School 1 attended the initial eligibility meeting and the parents

agreed with the eligibility determination.  At the August 10, 2015 IEP team meeting, the
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parents also provided a written statement from Student’s neurologist discussing

Student’s needs resulting from  diagnoses of epilepsy and narcolepsy.  I find that

with this abundance of educational records, evaluations, assessments, medical data and

especially the parental input, DCPS’ initial evaluation of Student was sufficiently

comprehensive for the eligibility team to decide that Student was a child with a

disability and for the initial IEP team to determine  educational needs.

B.
Appropriateness of IEPs

August 10, 2015 IEP

–   Was DCPS’ August 10, 2015 IEP inappropriate at the time it was created
because the hours and type of special education services offered were insufficient
to meet Student’s needs?

–   Was the August 10, 2015 IEP inappropriate  at the time it was created because
DCPS failed to include the parents in the educational placement decision?

–   Was the August 10, 2015 IEP inappropriate  at the time it was created and
finalized because it was incomplete, as it failed to designate the location where
the IEP would be implemented?

–   Was the August 10, 2015 IEP inappropriate at the time it was created because
it failed to adequately specify an appropriate educational placement and Least
Restrictive Environment for Student that could meet all of  needs based on

 multiple disabilities?

–   Was the August 10, 2015 IEP inappropriate because the goals overall failed to
address many of the issues that impact Student’s ability to access the curriculum
and  progress on the goals was not measurable due to vague and insufficient
baseline information?

–   Did DCPS deny the student a FAPE when prior to the beginning of the
2015-2016 school year, it failed to finalize the student’s IEP, and make an offer of
both educational placement and location of services?

–   Prior to the beginning of the 2015-2016 school year, did DCPS deny the
student a FAPE by failing to provide an appropriate educational placement and
corresponding location of services to the student?

As justification for the parents’ claim for reimbursement for their unilateral
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placement of Student at Nonpublic School 2, the parents allege that DCPS failed to offer

Student an appropriate initial IEP and educational placement for the 2015-2016 school

year.  Under the IDEA, parents who unilaterally decide to place their disabled child in a

private school, without obtaining the consent of local school officials, “do so at their own

financial risk.” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15, 114 S.Ct. 361,

126 L.Ed.2d 284 (1993) (quoting Sch. Comm. of the Town of Burlington v. Dep’t of

Educ., 471 U.S. 359, 374, 105 S.Ct. 1996, 85 L.Ed.2d 385 (1985)).  “As interpreted by the

Supreme Court, IDEA requires school districts to reimburse parents for their

private-school expenses if (1) school officials failed to offer the child a free appropriate

public education in a public or private school; (2) the private-school placement chosen

by the parents was otherwise “proper under the Act”; and (3) the equities weigh in favor

of reimbursement—that is, the parents did not otherwise act “unreasonabl [y].”

Leggett v. District of Columbia, 793 F.3d 59, 66–67 (D.C. Cir. 2015) (citing Carter,

supra, 510 U.S. at 15–16, 114 S.Ct. 361; 20 U.S.C. § 1412(10)(C)(iii)(III)).

Here the parents allege that DCPS failed to offer Student a FAPE because DCPS’

proposed initial August 10, 2015 IEP was inappropriate for a host of reasons.  In

Moradnejad v. District of Columbia, 177 F. Supp. 3d 260 (D.D.C. 2016), the Court

adopted the Report and Recommendation of U.S. Magistrate Judge G. Michael Harvey,

which explained how a court or a hearing officer must assess an IEP:

The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176,
102 S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP
involves two inquiries:

First, has the State complied with the procedures set forth in
the [IDEA]? And second, is the [IEP] developed through the
[IDEA’s] procedures reasonably calculated to enable the
child to receive educational benefits? If these requirements
are met, the State has complied with the obligations imposed



21

by Congress and the courts can require no more.

Moradnejad at 274-75.  In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 

2017 WL 1066260 ( Mar. 22, 2017), the Supreme Court elaborated on the “educational

benefits” requirement pronounced in Rowley:

To meet its substantive obligation under the IDEA, a school must offer an
IEP reasonably calculated to enable a child to make progress appropriate
in light of the child’s circumstances. . . . Any review of an IEP must
appreciate that the question is whether the IEP is reasonable, not whether
the court regards it as ideal. . . . When a child is fully integrated in the
regular classroom, as the Act prefers, what that typically means is
providing a level of instruction reasonably calculated to permit
advancement through the general curriculum. . . .  If that is not a
reasonable prospect for a child, his IEP need not aim for grade-level
advancement.  But his educational program must be appropriately
ambitious in light of his circumstances, just as advancement from grade to
grade is appropriately ambitious for most children in the regular
classroom. The goals may differ, but every child should have the chance to
meet challenging objectives.

Endrew F., supra (citations omitted).

Procedural Claim

The only procedural claim asserted by Petitioners in the development of

Student’s initial IEP is that DCPS allegedly failed to include them in Student’s 

educational placement decision.  DCPS maintains that the parents did participate in the

placement decision.  The IDEA requires that for all IEP team meetings, the education

agency take steps to ensure that the parent is present or is afforded the opportunity to

participate.  See 34 CFR § 300.322(a).  Although the parents did not agree with the

August 10, 2015 IEP or DCPS’ proposal to place Student at City School, I find that the

parents’ right to participate in the IEP formulation process was respected.  Draft initial

IEPs were provided to the parents prior to IEP meetings on July 7, 2015 and on August

10, 2015.  Both parents attended both the July 7, 2015 and August 10, 2015 IEP
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meetings.  They were accompanied by Former Attorney and by Director from Nonpublic

School 1.  The parents and their representatives were active participants in the meetings. 

Student’s educational placement was discussed at the August 10, 2015 meeting,

including that  services would be provided both in and outside of the general

education classroom at  in-boundary school and that Student’s Least Restrictive

Environment would be 20.91% outside the general education setting.  The day after the

meeting, Father wrote an email to the City School principal to arrange to register

Student and to schedule a meeting with school staff, because he expected that Student

would be assigned to the school.

At the August 10, 2015 meeting, the parents and their attorney pressed the IEP

team to place Student in a full-time special education setting and the DCPS members of

the IEP team did not accede to this request.  However, the IDEA only requires that

parents have the opportunity for meaningful participation in IEP meetings.  The Act

does not empower the parents to dictate the outcome.  Cf. Hawkins v. District of

Columbia,  692 F.Supp.2d 81, 84 (D.D.C.2010).  (Right conferred by the IDEA on

parents to participate in the formulation of their child’s IEP does not constitute a veto

power over the IEP team’s decisions.)  I find that DCPS has met its burden of proof that

the parents were afforded a meaningful opportunity to participate in the August 10,

2015 IEP meeting, including the decision on Student’s proposed educational placement.

Substantive Claim

I turn, next, to the second prong of the Rowley/Endrew F. inquiry: Was the

August 10, 2015 IEP reasonably calculated to enable Student to make progress

appropriate in light of this child’s individual circumstances?  The parents contend that

the proposed August 10, 2015 IEP was substantively inappropriate because (1) the IEP
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goals failed to address many of the issues that impact Student’s ability to access the

curriculum and were not measurable due to vague and insufficient baseline information;

(2) the hours and type of special education services offered were insufficient to meet

Student’s needs; (3) the IEP did not adequately specify an appropriate educational

placement and Least Restrictive Environment for Student and (4) the IEP was not

finalized in that it did not specify an appropriate educational placement and identify a

location of services prior to the beginning of the 2015-2016 school year.

1.   Special Education and Related Services

The parents allege that the August 10, 2015 IEP’s provision for 12.5 hours per

week of Specialized Instruction, including 5 hours outside of general education, was not

adequate and that Student required full-time special education.  I agree with the parents

that at the time the August 10, 2015 IEP was offered, the IEP team had sufficient data to

show that Student required more than 5 hours per week of pull-out services.  The

parents discussed Student’s need for services due to  narcolepsy condition at the July

6, 2015 and August 10, 2015 IEP team meetings.  In the August 10, 2015 IEP, the IEP

team noted, in Other Classroom Aids and Services, that Student fatigues frequently and

will need access to a place to nap, sometimes a 30-60 minute nap every 4-6 hours,

throughout the day, as needed in order to maintain attentiveness to instruction. 

However, it was not until the IEP team reconvened on December 10, 2015 that the DCPS

members of the team agreed that Student needed 15 hours per week of Specialized

Instruction, outside general education, due primarily to  narcolepsy condition.  Two

of DCPS’ experts who attended the December 10, 2015 meeting, Special Education

Coordinator and School Social Worker, testified at the due process hearing that they

agreed with the team’s decision that Student required 15 hours per week of Specialized
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Instruction outside general education.

DCPS’ third expert, DCPS Monitor, opined in his testimony that the August 10,

2015 IEP was appropriate for Student.  However DCPS Monitor denied altogether that

at the December 15, 2015 IEP team meeting, the team decided to increase Student’s

Specialized Instruction to 15 hours per week outside the general education setting, even

though the hearing evidence, including DCPS’ meeting notes (Exhibit R-23), establish

with certainty that this was the team’s decision.  In this case, I did not find DCPS

Monitor to be a credible witness.

As noted above, the Student Rights Act places the burden of persuasion on DCPS

to establish the appropriateness of proposed IEPs and placements for Student.  The

parents had explained the educational impact of Student’s narcolepsy at the July and

August 2015 IEP meetings and the December 15, 2015 IEP team recognized Student’s

need for extensive Specialized Instruction support because  missed so much

instruction due to the condition.  However, the August 10, 2015 IEP provided Student

only 5 hours per week of Specialized Instruction outside the regular education

classroom.   Due to this significant shortcoming, I find that DCPS has not met its burden

of persuasion that the August 10, 2015 IEP was appropriate for Student.   

2.   Annual Goals

With regard to annual goals, the IDEA requires that IEPs include, among other

things: . . . ‘a statement of measurable annual goals, including academic and functional

goals, designed to . . . meet the child’s needs that result from the child’s disability to

enable the child to be involved in and make progress in the general education

curriculum . . . [and] meet each of the child’s other education needs that result from the

child’s disability’ . . . [and] ‘a description of how the child’s progress toward meeting
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the[se] annual goals . . . will be measured.’”  N.S. ex rel. Stein v. District of Columbia,

709 F. Supp. 2d 57, 60 (D.D.C. 2010), citing 20 U.S.C. § 1414(d)(1)(A)(i).  The IDEA

does not require goals to be written for each specific discipline.  See U.S. Department of

Education, Assistance to States for the Education of Children with Disabilities, 71 Fed.

Reg. 46579, 46662 (August 14, 2006).

The academic annual goals for the August 10, 2015 IEP were mostly developed at

the July 6, 2015 IEP team meeting.  The IEP academic present levels of performance

were based on the Wechsler Individual Achievement Test–Third Edition (WIAT-III)

assessments administered to Student in May 2015.  The IEP included 8 annual goals for

Mathematics, 3 annual goals for Reading and 7 annual goals for Written Expression.  All

of the annual goals were measurable on their face. The parents, Former Attorney and

Director collaborated in the development of these goals.  I find that Petitioners failed to

make a prima facie showing that the academic goals in the August 10, 2015 IEP were

not appropriate for Student.

The Social/Emotional IEP goals were written at the August 10, 2015 IEP meeting. 

These goals were based on out-of date Present Levels of Performance (PLOPs), dating

back to the start of Student’s 2014-2015 school year at Nonpublic School 1.  Instead of

incorporating data from the DCPS May 2015 psychological evaluation of Student, the

PLOPs cite Clinical Psychologist’s March 2014 psychological evaluation as Student’s

“most recent” assessment.  I find that these PLOPs were not a current statement of

Student’s functional performance, see 20 U.S.C. § 1414(d)(1)(A)(i), and that the

resulting annual goals for Emotional, Social and Behavioral Development in the August

10, 2015 IEP were inappropriate.  The PLOPs for Emotional, Social and Behavior

Development were updated in the proposed August 11, 2016 IEP, based on then-current
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data from Nonpublic School 2.

3.   Remaining August 10, 2015 IEP Issues

Petitioners allege also that the August 10, 2015 IEP was inadequate because it did

not specify Student’s educational placement, least restrictive environment or location of

services.  Having determined that DCPS did not meet its burden of persuasion as to the

appropriateness of the IEP’s Specialized Instruction services, it is not necessary to reach

these claims about the IEP’s alleged remaining shortcomings.  But I will do so for

completeness.

The IDEA requires that DCPS ensure that the educational placement decisions

for a student with a disability be made by the student’s IEP team, including the parents

and other persons knowledgeable about the student.  See 34 CFR § 300.116(a). 

“[E]ducational placement refers to ‘the classes, individualized attention and additional

services a child will receive—rather than the ‘bricks and mortar’ of the specific school.’”

Aikens v. District of Columbia,  950 F.Supp.2d 186, 191 (D.D.C.2013) Id., citing T.Y. v.

N.Y.C. Dep’t of Educ., 584 F.3d 412, 419 (2d Cir.2009).

I find from the hearing record that for the August 10, 2015 IEP, Student’s

educational placement was determined by  IEP team, with the participation of the

parents.  Both parents, along with their attorney and Director, attended the July 6 and

August 10, 2015 IEP meetings, where Student’s IEP team determined that Student

would have an inclusion placement in the general education setting, with push-in and

pull-out services for Specialized Instruction and pull-out services for Behavioral

Support.  Whether or not DCPS failed to timely confirm that City School would be the

location of services, as the parents allege, the parents were clearly informed that Student

would be attending a DCPS regular public school.  In fact, Father, wrote principal of City



27

School on the day after the IEP meeting to arrange to register his   I find that

DCPS has met its burden of persuasion that the August 10, 2016 IEP adequately

described Student’s educational placement.

The August 10, 2015 IEP also adequately identified Student’s least restrictive

environment.  The IDEA requires every IEP include “[a]n explanation of the extent, if

any, to which the child will not participate with nondisabled children in the regular class

and [school activities].”  See 34 CFR § 300.320(a)(4)(iii).  The August 15, 2015 IEP team

met this requirement by specifying in the IEP that Student would be in the general

education setting, except for 5 hours per week when  would be pulled out for Written

Expression and 180 minutes per month for behavioral counseling sessions.

August 11, 2016 IEP

The parents also assert numerous concerns about the August 11, 2016 IEP

proposed by DCPS for Student, including that the hours and type of special education

services offered were insufficient, that the educational placement and location of

services were not appropriate, that DCPS failed to include the parents and a team

knowledgeable about the student in the educational placement decision, that the IEP

failed to adequately specify an appropriate educational placement and Least Restrictive

Environment, that the IEP and its annual goals failed to address many of the issues that

impact Student’s ability to access the curriculum and that the IEP annual goals were

based on insufficient and vague baseline information.

I find that the issue of the appropriateness of the Specialized Instruction services 

proposed for Student in the August 11, 2016 IEP is dispositive.  As discussed above,

DCPS convened Student’s IEP team on December 9, 2015 to review and revise Student’s

proposed IEP.  At that meeting, the parents and their representatives continued to press
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provide Student 15 hours per week of Specialized Instruction outside the general
education setting was adequate to enable Student to receive educational benefits, but I
do find that DCPS has not met it’s burden of persuasion that the January 6, 2016 and
the August 11, 2016 IEPs were appropriate without the services agreed to by the
December 9, 2015 IEP team.
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for a full-time IEP for Student.  The DCPS members of the IEP team were in agreement

to increase Student’s Specialized Instruction to 15 hours per week outside the general

education setting.  DCPS’ expert, School Social Worker, explained that the additional

service hours were necessary to make up for instruction Student missed due to

narcolepsy.  Inexplicably, when DCPS issued the final IEP on January 5, 2016, the

revised IEP provided for only five hours per week of Special Education Services to be

provided outside the regular education classroom (out of 15 total hours).  As School

Social Worker testified, the January 5, 2016 IEP should have reflected the decision of

the December 9, 2015 IEP team that Student required 15 hours per week of pull-out

Specialized Instruction.2

In the summer of 2016, DCPS proposed a new revised IEP for Student, which did

not restore the 15 hours of pull-out Specialized Instruction agreed to by the DCPS IEP

team at the December 9, 2015 meeting.  Instead, the August 11, 2016 IEP would have

continued to offer Student only 5 hours of pull-out services out of a total of 15 hours per

week of Specialized Instruction.  School Social Worker testified that she agreed with the

services in the August 11, 2016 IEP because Student had made progress at Nonpublic

School 2.  However, Head of School opined in her testimony that even though Student

made good progress in the 2015-2016 school year at Nonpublic School 2, without the

level of support offered to Student at that school, it would be quite difficult for Student

to remain on grade level.  Given the decision of the December 9, 2015 IEP team that
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Student required 15 hours per week of Specialized Instruction outside general education

and accepting the opinion of Head of School that Student’s need for intensive services

has not lessened, I find that DCPS has not met its burden of persuasion that the August

11, 2016 IEP, which offered only 5 hours per week of pull-out Specialized Instruction,

was reasonably calculated to enable Student to make progress appropriate in light of

this child’s individual circumstances.

RELIEF REQUESTED

Reimbursement for Private School

For relief in this case, Petitioners seek, inter alia, reimbursement for their

expenses for Student to attend Nonpublic School 2 for the 2015-2016 and 2016-2017

school years and an order for DCPS to fund Student’s continued placement at Nonpublic

School 2 until such time as DCPS offers Student a FAPE.

In Leggett v. District of Columbia, 793 F.3d 59, 63 (D.C.Cir. 2015), the U.S. Court

of Appeals for the District of Columbia pronounced the IDEA standard for tuition

reimbursement to parents who unilaterally enroll their child in a private school:

Although Congress envisioned that children with disabilities would
normally be educated in “the regular public schools or in private schools
chosen jointly by school officials and parents,” Florence County School
District Four v. Carter By and Through Carter, 510 U.S. 7, 12, 114 S.Ct.
361, 126 L.Ed.2d 284 (1993), it provided that parents who believe that
their child’s public school system failed to offer a free appropriate public
education—either because the child’s IEP was inadequate or because
school officials never even developed one—may choose to enroll the child
in a private school that serves her educational needs. Id. Specifically, IDEA
provides that if parents “enroll the child in a private . . . school without the
consent of [the school district], a court or a hearing officer may require the
[school district] to reimburse [them] for the cost of that enrollment. . . .”
20 U.S.C. § 1412(10)(C)(ii). The statute requires reimbursement, however,
only where the school district has failed to “ma[k]e a free appropriate
public education available to the child.” Id. Reimbursement, moreover,
may be “reduced or denied” if the parents fail to notify school officials of
their intent to withdraw the child, id. § 1412(10)(C)(iii)(I), deny them a
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refer the parties to my discussion in this decision regarding the discrepancy between the
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chance to evaluate the student, id. § 1412(10)(C)(iii)(II), or . . . otherwise
act “unreasonabl[y],” id. § 1412(10)(C)(iii)(III).

Id. 793 F.3d at, 63 (D.C.Cir. 2015).  The Leggett decision further explained that, “[a]s

interpreted by the Supreme Court, IDEA requires school districts to reimburse parents

for their private-school expenses if (1) school officials failed to offer the child a free

appropriate public education in a public or private school; (2) the private-school

placement chosen by the parents was otherwise “proper under the Act”; and (3) the

equities weigh in favor of reimbursement—that is, the parents did not otherwise act

‘unreasonabl[y].’”  Leggett, 793 F.3d at 66-67 (citing Carter, 510 U.S. at 15–16, 114 S.Ct.

361; 20 U.S.C. § 1412(10)(C)(iii)(III)).   A parent’s unilateral private placement is proper

under the IDEA so long as it is “reasonably calculated to enable the child to receive

educational benefits.”  Leggett at 71 (citing Rowley, supra, 450 U.S. at 207.)

In this decision, I have determined that DCPS did not carry its burden of

persuasion that either its proposed August 10, 2015 and or its proposed August 11, 2016

IEP was reasonably calculated to enable Student to make progress appropriate in light

of  individual circumstances.  See Endrew F., supra.  Student was denied a FAPE as a

result.  The parents’ private placement, Nonpublic School 2, holds a certificate of

approval from OSSE and the hearing evidence was undisputed that Student has received

educational benefits there.  DCPS has not shown that the parents acted unreasonably in

placing Student at the school.  In sum, I conclude that the parents have established that

DCPS failed to offer Student a FAPE for the 2015-2016 and 2016-2017 school years in its

proposed August 10, 2015 and August 11, 2016 IEPs3 and that the parents’ private
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placement of Student at Nonpublic School 2 was proper under the IDEA.  Therefore,

under the standards set by the D.C. Circuit in the Leggett decision,   DCPS must

reimburse the parents for their private-school expenses incurred for Student.

The parents also request that I order DCPS to place and fund the student at

Nonpublic School 2 prospectively for at a minimum, the remainder of the 2016-2017

school year and continuing until or unless DCPS offers a FAPE to the student.  DCPS has

not yet offered an appropriate IEP and educational placement for Student.  Moreover, 

Student suffers from anxiety and other social-emotional issues and I find it would be too

disruptive for this Student, and not meet  unique needs, to require  to change

schools before the end of the current school year.  Cf. Branham v. Government of the

Dist. of Columbia, 427 F.3d 7, 12-13 (D.C. Cir. 2005) (Asking whether setting aside

placement order might disrupt child’s education.)  Therefore I will require DCPS to fund

Student’s placement at Nonpublic School 2 for the remainder of the private school’s

2016-2017 school year.  I also order DCPS to ensure that a new IEP for Student is

promptly developed, in collaboration with Student’s educators at Nonpublic School 2, in

accordance with this decision and the requirements of the IDEA.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Upon receipt of documentation of payment by the parents, as may be
reasonably required, DCPS shall, without undue delay, reimburse the
parents the costs of tuition  and related covered expenses for Student’s
enrollment at Nonpublic School 2 for the 2015-2016 and 2016-2017
regular school years.  To the extent any portion of the tuition amount for
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the 2016-2017 school year remains due to Nonpublic School 2, DCPS may,
in the alternative, pay the remaining sum directly to Nonpublic School 2;

2. DCPS is ordered to ensure that Student’s IEP is promptly reviewed and
revised as appropriate, in accordance this decision and with 34 CFR §
300.320 et seq., after obtaining any reevaluations and other data
concerning Student needed by the IEP team.  DCPS shall ensure that input
on Student’s present levels of performance and  educational needs is
obtained from Nonpublic School 2 and DCPS shall use diligence to ensure
that representatives from Nonpublic School 2 attend the IEP team
meeting.  DCPS shall ensure that the revised IEP is completed before the
end of the 2016-2017 regular DCPS school year and that the parents and
their designees(s) have timely access, for observing any special educational
program proposed for Student by DCPS, as required by the Student Rights
Act.

3. All other relief requested by the Petitioners herein is denied. 

Date:     April 13, 2017            s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(I).

cc: Counsel of Record
Office of Dispute Resolution
OSSE - SPED
DCPS Resolution Team




