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Parent on Behalf Student1, 

Petitioner, 

v.   

District of Columbia Public Schools (“DCPS”) 
 Local Education Agency (“LEA”)  and   

District of Columbia Office of the State Superintendent 
of Education (“OSSE”) State Education Agency (“SEA) 

Respondents. 

 
 
   Case # 2017-0029 

 
 
 
   Date Issued: April 12, 2017 
 
 
 
 

 

HEARING OFFICER’S 
DETERMINATION  
 
 
Hearing Dates: 
March 24, 2017 
March 29, 2017 
 
Counsel for Each Party listed in 
Appendix A  
 
 
 
 
 
 
 
 
 
 
 
 
Hearing Officer: 
Coles B. Ruff, Esq. 
 

 
 
JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals 
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.   The Due 
Process Hearing was convened on March 24, 2017, and March 29, 2017, at the District of 
Columbia Office of the State Superintendent of Education (“OSSE”) Office of Dispute 
Resolution 810 First Street, N.E., Washington, D.C. 20003, in Hearing Room 2006.    
 
 
                                                
1 Personally identifiable information, including the name of the Respondent, is in Appendices A & B attached to this 
decision which must be removed prior to public distribution.  
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BACKGROUND AND PROCEDURAL HISTORY:  
 
The student is age ______and in grade ___ .2   The student resides with  parent 
(“Petitioner”) in the District of Columbia.   has been determined eligible for special 
education and related services pursuant to IDEA with a disability classification of specific 
learning disability (“SLD”).  The student currently attends a District of Columbia Public Schools 
(“DCPS”)  school (“School A”) where  enrolled at the start of school year (“SY”) 
2016-2017.   
 
Prior to attending School A, the student attended another DCPS school (“School B”) during SY 
2015-2016.  The student’s individualized education program (“IEP”) was developed on July 25, 
2016, at School B.  The IEP prescribed that the student be provided transportation services to and 
from school.   
 
On January 27, 2017, Petitioner filed a due process complaint alleging that DCPS, the local 
education agency (“LEA”), and/or the District of Columbia Office of the State Superintendent of 
Education (“OSSE”), the state education agency (“SEA”) failed to provide the student with a 
free appropriate public education (“FAPE”) by failing to provide the student timely and daily 
transportation in compliance with the student’s IEP. 
 
Petitioner alleges that since the beginning of SY 2016-2017, and continuing up until the 
complaint was filed, the student’s morning bus was either arriving early or late and outside the 
window of time provided by OSSE.  Petitioner claims that the inconsistency of the student’s 
transportation caused the student to miss the bus, resulting in  missing several hours of school 
or the entire school day.   
 
Petitioner seeks as relief that the Hearing Officer find the LEA and/or SEA has denied the 
student a FAPE, and order DCPS and/or OSSE to fully implement the student’s IEP by providing 
timely and daily transportation, or in the alternative, ordering DCPS and/or OSSE to provide 
private transportation for the student.  Petitioner also seeks reimbursement for  expenses 
incurred because of having to transport the student to and from school, and seeks compensatory 
education to address the time the student missed from school due to transportation issues.   
 
LEA Response to the Complaint:   
 
On January 27, 2017, the LEA filed a timely response to the complaint.  DCPS denies that there 
has been a violation of IDEA or any failure to provide the student with a FAPE.  DCPS asserts 
that OSSE has provided the student with school bus transportation in compliance with its 
obligations.  DCPS contends that any interruption in the bus transportation services the student 
received was de minimus and does not rise to the level of a denial of FAPE.  The LEA asserts 
that it is unclear whether Petitioner made any effort to work with OSSE before filing the instant 
complaint.  The LEA contends this issue presented in Petitioner’s complaint is an administrative 
matter that can, and will, be addressed by the parties in charge of transportation.   
                                                
2 The student’s current age and grade are in indicated in Appendix B. 
 



 
SEA Response to the Complaint:  
 
On February 7, 2017, the SEA filed a timely response to the complaint.  OSSE denies that there 
has been a violation of IDEA or any failure to provide the student with a FAPE.  OSSE contends 
that although it operates student transportation on behalf of the LEA, the LEA retains direct legal 
responsibility for the provision of students’ services.  OSSE asserts that at the beginning of SY 
2016-2017, it received inaccurate and untimely transportation requests from the LEA, which 
impacted OSSE’s ability to accurately and timely provide school bus transportation for the 
student.  The SEA contends that Petitioner’s own actions preclude a finding in her favor and any 
award for damages.  Petitioner has represented she is capable of, and has provided, her own 
transportation when the bus was late. As recently as December 19, 2016, OSSE provided 
Petitioner with the form to complete to receive parent reimbursement for days when she provided 
her own transportation.  However, to date Petitioner has failed to submit the completed form 
back to OSSE.  OSSE continues to offer reimbursement to Petitioner, so Petitioner should be 
precluded from seeking it now as a form of relief in this case.     
 
Resolution Meeting and Pre-Hearing Conference: 
  
The parties participated in a resolution meeting on February 2, 2017.  The parties did not resolve 
the complaint and did not mutually agree to proceed directly to hearing.  The 45-day period 
began on February 20, 2017, and ends, with the Hearing Officer’s Determination (“HOD”) 
becoming due on April 12, 2017.   The SEA motion to align the timelines for both Respondents 
was granted so that the decision for both LEA and SEA are due on April 12, 2017. The 
undersigned Impartial Hearing Officer (“Hearing Officer”) convened a pre-hearing conference 
(“PHC”) on the complaint on February 23, 2017, and issued a pre-hearing order (“PHO”) on 
February 28, 2017, outlining, inter alia, the issue to be adjudicated.  
 
ISSUE: 3  
 
The issue adjudicated is:  
 
Whether the LEA and/or SEA denied the student a FAPE by failing to provide the student with 
appropriate transportation services in compliance with the student’s July 25, 2016, IEP from the 
start of SY 2016-2017 to the date the due process complaint was filed.  
 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 23, Respondent’s DCPS Exhibits 1 

                                                
 
3 The Hearing Officer restated the issue at the outset of the hearing and the parties agreed that this was the issue to 
be adjudicated.   
 



through 7 and Respondent OSSE Exhibit 1 through 19) that were admitted into the record and 
are listed in Appendix A.4    Witnesses’ identifying information is listed in Appendix B.5  
 
 
SUMMARY OF DECISION: 
 
Petitioner sustained the burden of proof by a preponderance of the evidence that the student was 
denied a FAPE by the failure to implement the student’s IEP because  was not provided 
consistent and timely transportation services.   
 
Although the facts reveal that the student was not provided transportation services during the 
first week of school, Petitioner provided the student transportation and the student did not miss 
any school that week.  The evidence reveals that the student missed five days of school because 
of transportation problems and  was significantly late to school on three days.  Consequently, 
the Hearing Officer concluded that the failure to provide the student transportation services on 
the days noted was substantial and significant and rose to the level of a denial of a FAPE.  The 
Hearing Officer found that although both DCPS and OSSE, in this instance are responsible for 
the failure to provide transportation services to the student, the primary responsibility to provide 
transportation services as a related service lies with DCPS.  The Hearing Officer awarded the 
student compensatory education for the denial of FAPE found. Because OSSE provides the 
student’s transportation services the Hearing Officer directs in the order below that both DCPS 
and OSSE ensure the student is provided with consistent and timely transportation services going 
forward.   
 
Although Petitioner also sought reimbursement for the mileage she incurred in transporting the 
student to or from school on occasions, the Hearing Officer did not find that the mileage claim 
was sufficiently supported by the evidence.  Petitioner’s expenses in that regard were not a factor 
related to the denial of a FAPE.  In addition, OSSE provides a procedure for reimbursing parents 
for mileage and there is a viable alternative remedy available to Petitioner to seek any 
compensation she is due for transporting the student to and/or from school.  The Hearing Officer 
will not interrupt or circumvent this process. 
 
 
 
 
 
 
 

                                                
4 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
Appendix A.   
 
5 Petitioner presented two witnesses: (1) Petitioner and (2) Petitioner’s educational advocate who is employed by the 
law firm that represents Petitioner.  Respondent DCPS presented one witness: a DCPS special education teacher and 
LEA representative from School A.  Respondent OSSE presented one witness: a representative from the OSSE 
Division of Student Transportation.  
 



FINDINGS OF FACT: 6   
 

1. The student lives with Petitioner in the District of Columbia.   has been determined 
eligible for special education and related services pursuant to IDEA with a disability 
classification of SLD.  The student currently attends School A, a DCPS  school, 
where  enrolled at the start of SY 2016-2017.  (Petitioner’s testimony, Petitioner’s 
Exhibit 6-1) 

 
2. Prior to attending School A, the student attended another DCPS school, School B, during 

SY 2015-2016.  The student’s IEP was developed on July 25, 2016, at School B.  The 
IEP prescribed the following services: 22.5 hours per week of specialized instruction 
outside general education and 30 minutes per week of behavioral support services.  The 
IEP also prescribed transportation services.  (Petitioner’s testimony, Petitioner’s Exhibit 
5-1, 5-7, 5-10) 

 
3. On August 5, 2015, Petitioner was notified by DCPS that the student would be attending 

School A for SY 2016-2017.  The first school day for SY 2016-2017 was August 22, 
2016, and the student’s school day at School A began at 8:30 a.m.  (Petitioner’s 
testimony, Petitioner’s Exhibits 8-1, OSSE R-2) 

 
4. OSSE provides transportation services for DCPS special education students and was 

slated to provide bus transportation to the student to and from School A for SY 2016-
2017.  DCPS submitted a transportation request for the student on August 19, 2017.  
(Witness 3’s testimony, OSSE Exhibit R-1-011, R-1-012) 

 
5. Based on OSSE policy that has been provided to LEAs, including DCPS, a transportation 

request must be submitted to OSSE at least seven (7) business days prior to the first day 
of school for bus transportation to be available to any student on the first day of school.  
According to this policy, DCPS would have had to submit the request for the student’s 
transportation to School A by August 11, 2016, for transportation to be available for the 
student on the first day of school.  (Witness 3’s testimony, OSSE Exhibit R-1-011, R-1-
012) 

 
6. Because DCPS provided the transportation request to OSSE on August 19, 2016, rather 

than August 11, 2016, the bus route for the student was not initiated by OSSE until 
August 29, 2016.  (Witness 3’s testimony, OSSE Exhibits R 3-001, R-3-002, R-3-003, R-
10-001) 

 
7. In addition, DCPS’ August 19, 2016, transportation request to OSSE for the student did 

not change the student’s attending school from School B to School A.  As result, OSSE 

                                                
6 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number.  The second number following the 
exhibit number denotes the page of the exhibit from which the fact was extracted.  When citing an exhibit that has 
been submitted by more than one party separately the Hearing Officer may only cite one party’s exhibit.   
 



created a route to transport the student from  home to and from School B, rather to and 
from School A.  (Witness 3’s testimony, OSSE Exhibit R-3-001, R-3-002, R-3-003) 
 

8. As a result of the untimeliness and the error of the DCPS transportation request to OSSE, 
the student did not have bus transportation to School A for the first week of SY 2016-
2017.  (Witness 3’s testimony, OSSE Exhibit R-3-001, R-3-002, R-3-003) 

 
9. Petitioner transported the student to school the first week of school, from August 22, 

2016, to August 26, 2016.  As a result the student did not miss any school the first week.  
(Petitioner’s testimony, Petitioners Exhibit 8-1, 9-1) 7 

 
10. On August 22, 2016, DCPS submitted a change in the student’s transportation routing 

from School B to School A.  Based on OSSE policy, it could have taken ten business 
days from the date the change was initiated for the transportation to School A to take 
effect.  That date was September 6, 2016.  (Petitioner’s testimony, Witness 3’s testimony, 
OSSE Exhibits R-2, R-4-001, R-1-012)8 

 
11. During the second week of SY 2016-2017 the student was hospitalized and unable to 

attend school from August 29, 2016, to September 2, 2016.  September 6, 2016, was the 
first day the student returned to school after being hospitalized.  (Petitioner’s testimony, 
DCPS Exhibit R-2) 

 
12. Although the change for the student’s transportation services to School A should have 

started on September 6, 2016, the change in route was not effectuated until September 13, 
2016.   (OSSE Exhibits R 10-001, R-12 040, R-19-002)  

 
13. On September 9, 2016, OSSE provided Petitioner a letter that informed her the change in 

the student’s transportation route for SY 2016-2017.  The pick-up time was between 7:15 
a.m. and 7:45 a.m. to School A.  The evening drop off time was between 3:36 p.m. and 
4:06 p.m.  The change was effective on September 13, 2016.  (OSSE Exhibit R5-001) 

 
14. During the week of September 6, 2016, through September 9, 2016, the student missed 

one day of school: September 9, 2016, as a result of transportation not being in place.  
(Petitioner’s Exhibit 22-2, OSSE Exhibits R 10-001, DCPS Exhibit R-2) 

 

                                                
7 Although Petitioner asserted the student missed two hours of school on each day of the first week of school 
because Petitioner provided the student transportation services rather than the bus transportation, the Hearing Officer 
did not find evidence of the student being late to school the entire week to be credible.  In addition, Petitioner 
testified that she could not remember the specific dates that the student missed school or was late because of 
transportation issues, but she noted some of those dates with text messages to the student’s school and copied her 
attorney on some of those messages.  The Hearing Officer did not credit the text messages that Petitioner disclosed, 
as they were extremely difficult to decipher and thus unreliable.   
 
8 Petitioner asserted that she notified OSSE the student did not need to transportation to school on September 6, 
2016.  (Petitioner’s Exhibit 22-2) 
 



15. On September 13, 2016, the bus arrived at the student’s home early and the student did 
not ride the bus.  Petitioner transported the student to school that day. (OSSE Exhibit 
R10-001, Petitioner’s Exhibit 22-2)9 

 
16. After September 13, 2016, the student was provided timely bus transportation to and 

from school during the rest of September 2016, during October 2016 and during 
November 2016, and the student missed no days of school during this period.  
(Petitioner’s Exhibit 22-2, OSSE Exhibit R10-001, R-10-002, R10-003, DCPS Exhibit R-
2) 

 
17. On October 31, 2016, OSSE provided Petitioner a letter that informed Petitioner of a 

change in the bus pick up time for the student.  The new pick up time was between 7:01 
a.m. and 7:31 a.m. to School A.  The evening drop off time was between 3:24 p.m. and 
3:54 p.m.  The change was effective on November 2, 2016.  (OSSE Exhibit R6-001) 

 
18. In December 2016 there was a single instance where the student’s bus arrived early and 

left without the student before the scheduled pick up window began.  As result, the 
student was absent from school on December 20, 2016. (OSSE Exhibit R-10-003, 
Petitioner’s Exhibit 22-2, DCPS Exhibit R-2) 10 

 
19. On December 19, 2016, OSSE provided Petitioner, at her request, the Parent 

Reimbursement packet.  OSSE policy provides for reimbursement to parents for mileage 
for transportation provided by parents that results from untimely OSSE DOT 
implementation after the three (3) or ten (10) business days processing period, as 
applicable.  OSSE DOT may reimburse expenses incurred by parents who opt to transport 
the student in the family vehicle, so long as the parent has obtained formal approval in 
advance from OSSE DOT to transport the student under a reimbursement agreement. 
(OSSE Exhibits R-1-011, R-17-001, R-17-002) 

 
20. After the winter break of SY 2016-2017, Petitioner began to experience more frequent 

transportation related problems that resulted in the student either missing school or being 
late to school.  As a result, Petitioner contacted the OSSE call center and other personnel 
at OSSE to complain.  On occasion, Petitioner received texts from OSSE advising her 
when the student’s bus was untimely.   (Petitioner’s testimony) 

 
21. On January 3, 2017, the student’s bus pick-up window was from 7:01 a.m. to 7:31 a.m.  

The bus arrived at the student’s home at 8:40 a.m. and departed at 8:43 a.m., without the 
student on board.  The student received an excused absence from school that day.  (OSSE 
Exhibit R-10-003, DCPS Exhibit R-2) 

 

                                                
9 The Hearing Officer credited Petitioner’s disclosed document that the student attended school that day, despite the 
fact that DCPS Exhibit R-2 reflects that the student had an excused absence on September 13, 2016.  
  
10 Although Petitioner asserted in Petitioner’s Exhibit 22-2 that the student was not picked up by the bus on 
December 8, 2016, OSSE Exhibit R-10-001, which the Hearing Officer found more credible because it was 
supported by the OSSE trip tickets, reflected the student was transported to school that day and arrived on time.  



22. On January 4, 2017, the student’s bus arrived after the designated pick-up window.  It 
arrived at 7:51 a.m. and departed at 7:55 a.m., without the student on board.  OSSE sent a 
later bus to pick the student up and  arrived to school at 9:51 a.m. that day. The 
student was approximately 1.5 hours late for school.   (OSSE Exhibit R-10-003) 

 
23. On January 10, 2017, OSSE provided Petitioner a letter that informed Petitioner of a 

change in the bus pick up time for the student.  The new pick up time was between 7:23 
a.m. and 7:53 a.m. to School A.  The evening drop off time was between 3:24 p.m. and 
3:54 p.m.  The change was effective on January 12, 2017.  (OSSE R7-003) 

 
24. On January 12, 2017, the student’s bus arrived at  home at 7:11 a.m. and departed at 

7:15 a.m., prior to the new pick-up window.  As a result, the bus left without the student.  
OSSE sent a second bus that got the student to school at 9:59 a.m. that day.  The student 
was approximately 1.5 hours late for school.  (OSSE Exhibit R10-003) 

 
25. The student was absent from school on January 13, 2017, due to transportation.  DCPS 

records show an excused absence in the student’s attendance record and the OSSE bus 
ticket shows no transportation information.   (OSSE R-10-003, DCPS Exhibit R-2)11 

 
26. On January 17, 2017, the student’s bus arrived at  home at 7:08 a.m. and departed at 

7:13 a.m., prior to the new pick-up window.  The bus left the student and a later bus 
returned for the student and got  to school at 10:33 a.m. The student was 
approximately 2 hours late for school.  (OSSE Exhibit R-10-004, R-10-004, Petitioner’s 
Exhibit 22-3)  

 
27. On January 18, 2017, the student’s bus arrived at  home at 7:39 a.m. and departed at 

7:41 a.m., within the new pick-up window.  The student arrived late to school at 8:47 
a.m.    was approximately 15 minutes late to school.  (OSSE Exhibit R-10-004, R-10-
004)12 

 
28. On January 23, the student’s bus arrived at  home at 7:16 a.m. and departed at 7:20 

a.m., prior to the new pick-up window.  The bus left the student and a later bus returned 
for the student and got  to school at 10:10 a.m.    was approximately 1.5 hours late 
to school.  (OSSE Exhibit R-10-004, R-10-004) 

 
29. On January 24, 2017, the student’s bus arrived at  home at 7:13 a.m. and departed at 

7:22 a.m., within the new pick-up window and the student boarded the bus to school.  
The bus arrived late to school at 8:35. The student was late to school by 5 minutes.  
(OSSE Exhibit R-10-003) 

                                                
11 The Hearing Officer generally based his findings of the dates that the student was either absent or late to school 
due to transportation when there was corroboration of at least two of the disclosed documents from the parties. 
Although Petitioner’s Exhibit 22-3 reflected that the student was dropped at school on January 13, 2017, at 8:47 and 
missed 15 minutes of school, the Hearing Officer found the student was absent from school that day because of the 
corroberation of the OSSE and DCPS documents that the student was absent from school.  
 
12   Disregard that Petitioner says the student got to school at 10:10 (P22-3) 



 
30. On January 25, 2017, the student’s bus arrived at  home at 6:58 a.m. and departed at 

7:08 a.m., prior to the new pick-up window.  The bus left without the student.  A later bus 
returned for the student and got  to school at 10:13 a.m.   was approximately 1.5 
hours late to school.    (OSSE Exhibit R-10-003) 

 
31. On January 25, 2017, OSSE provided Petitioner a letter that informed her that OSSE 

recently received updated information regarding the student’s transportation route.   The 
changes were effective on January 27, 2017.  The new pick-up time was between 6:40 
a.m. and 7:10 a.m. to School A.  The evening drop off time was between 3:24 p.m. and 
3:54 p.m.   (OSSE R8-001) 

 
32. January 26, 2017, the student’s bus arrived at  home at 7:01 a.m. and departed at 7:13 

a.m., prior to the existing pick-up window, but within the pick-up window that was 
scheduled to begin the next day.  The student missed school on January 26, 2017, due to 
transportation.  (DCPS Exhibit 2, Petitioner’s Exhibit 22-3)13 

 
33. On January 27, 2017, OSSE provided Petitioner a letter acknowledging that OSSE had 

recently received updated information regarding the student’s transportation route for SY 
2016-2017.  The letter noted a change in the student’s drop-off time from school to home. 
The change was effective on January 31, 2017.  The pick up time remained between 6:40 
a.m. and 7:10 a.m. to School A.  The new evening drop off time was between 4:26 p.m. 
and 4:56 p.m.   (OSSE R9-001) 

 
34. The student’s class schedule for SY 2016-2017 indicates the student’s first class of the 

day is “Advisory MS.”   second class of the day is “Math FT ”.   has “Science 
FT ” during the third period each and day and then “Mixed Model Reading MS ” 
during the fourth period of the day.  When the student is late to school,  is late to, or 
will miss  “Advisory MS” class.  Sometimes, the student is late to, or misses both  
“Advisory MS” and  “Math FT ” classes.  (Petitioner’s Testimony, Petitioner’s 
Exhibit 10-1)  

 
35. The student attendance record for SY 2016-2017 from the beginning of the school year 

until March 15, 2017, reflects that the student was absent from school 17 days, 14 of 
which were excused absences.  The attendance record reflects that  was tardy to 
school 36 times during that same period.  (DCPS Exhibits R-2-1, R-5-1) 

 
36. During the first two advisories of SY 2016-2017, the student had no grade in the first 

advisory in  “Advisory MS” class and earned an A- during the second advisory. The 
student earned a grade of C+ in “Math FT ” for the first advisory and A- in the second 
advisory. The student earned average to above average grades in the remainder of  
classes for the fist two advisories.  During the first three advisories of SY 2016-2017 the 

                                                
13 Alhtough OSSE records (OSSE Exhibit R-10-004) show the student got on the bus and arrived to school on time, 
the student’s DCPS attendance record shows that  was absent from school that day and Petitioner asserts in 
Petitoner’s Exhibit 22-3 that the student missed school that day. 
 



student was absent from  “Advisory MS” class 16 times and absent from  “Math 
FT ” class 17 times.  (DCPS Exhibit R-5-1, R-5-2) 

 
37. As a result of the lack of transportation or delays in transportation, the student missed 

approximately 27.5 hours of specialized instruction during SY 2016-2017.14  From the 
start of SY 2016-2017, the student missed a total of five (5) days of school due to lack of 
bus transportation and was significantly late to school, by at least 1.5 hours, on three 
days.  The failure to provide the student’s transportation services is attributable to OSSE 
Department of Transportation (“OSSE DOT”) arriving at the student’s home before the 
scheduled time or after the scheduled time and leaving without the student. (FOFs 4, 13, 
18, 21, 22, 24, 25, 32) 

 
38. On January 27, 2017, Petitioner filed her due process complaint alleging that DCPS, 

and/or OSSE failed to provide the student with a FAPE by failing to provide the student 
with timely and daily transportation in compliance with the student’s IEP.  OSSE policy 
states: “If a court order or HOD finds that the student has been denied FAPE by the LEA 
which is attributable to a failure by OSSE DOT to provide special education 
transportation services in accordance with the student’s IEP, OSSE DOT will be 
responsible for reimbursing the transportation costs in accordance with the order or 
HOD.”  (Petitioner’s Exhibit 1, OSSE Exhibit R-1-008) 

 
39. The student’s IEP was amended on February 6, 2017, to increase  hours of specialized 

instruction and related services.   IEP now prescribes that the following services: 25 
hours per week of specialized instruction outside general education and 120 minutes per 
week of behavioral support services.  The IEP also prescribes transportation services.  
(Petitioner’s Exhibit 6-1, 6-12, 6-15) 

 
40. During the IEP meeting the team discussed the fact that the student’s math and reading 

scores had declined and the student’s service hours were increased because of  
regression.   (Petitioner’s testimony, Petitioner’s Exhibit 6-3, 6-7, 6-12) 

 

CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
                                                
14 The Hearing Officer concluded that based on the student’s IEP under which  was to receive 22.5 hours of 
specialized instruction in a 5-day school week,  missed a total of 22.5 hours of instruction in the five days  
was absent and and  missed another 3 hours of instruction due to being significantly late to school on three days. 
 



the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Based solely upon the evidence presented at the due process hearing, an impartial hearing officer 
must determine whether the party seeking relief presented sufficient evidence to 
prevail.  Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party 
seeking relief.  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005).  The normal standard is 
preponderance of the evidence. See, e.g. N.G. v. District of Columbia 556 F. Supp. 2d (D.D.C. 
2008) see also 20 U.S.C. §1451 (i)(2)(C)(iii).  In this case, as noted in the PHO and at the 
hearing, Petitioner had the burden of production and persuasion on issue adjudicated.  
  
ISSUE: Whether the LEA and/or SEA denied the student a FAPE by failing to provide the 
student with appropriate transportation services in compliance with the student’s July 25, 2016, 
IEP from the start of SY 2016-2017 to the date the due process complaint was filed.  
 
Conclusion: Petitioner sustained the burden of proof that the student was denied a FAPE as 
result of a failure to implement the student’s IEP because transportation services were not 
consistently and timely provided thereby causing the student to miss substantial and significant 
instructional services.  The Hearing Officer concluded that DCPS denied the student a FAPE.  In 
addition, because OSSE provides the student’s transportation services the Hearing Officer directs 
in the order below that both DCPS and OSSE ensure the student is provided with consistent and 
timely transportation services going forward.   
 
34 C.F.R. § 300.17 provides: A free appropriate public education or FAPE means special 
education and related services that-- (a) Are provided at public expense, under public supervision 
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements 
of this part; (c) Include an appropriate preschool, elementary school, or secondary school 
education in the State involved; and (d) Are provided in conformity with an individualized 
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324 
 
According to 5E DCMR 3002.1(f) the LEA must provide services to address all of a student’s 
identified special education and related services needs. This provision is consistent with the 
federal regulations, which indicate that a FAPE includes the provision of related services defined 
as “transportation and such developmental, corrective and other supportive services” as are 
required to assist a child with a disability to benefit from special education 34 C.F.R §300.34(a), 
(b)(16). 
 
In the federal regulations, transportation is specifically listed as a related service. In the District 
of Columbia, the applicable regulations also specifically indicate that transportation is a related 



service that must be made available by the LEA. 5E DCMR 3001.1.  It should be pointed out that 
a local federal court has held that the LEA in the District of Columbia continues to have legal 
responsibility to provide transportation to its students. Wilson v. District of Columbia, 770 F. 
Supp. 2d 270 (D.D. C. 2011). 
 
For a failure to implement claim, the IDEA is violated only when a school district deviates 
materially from a student's IEP. See James v. Dist. of Columbia, 194 F. Supp. 3d 131, 139 
(D.D.C. 2016); The IDEA is violated when a school district deviates materially from a student's 
IEP. Wilson v. District of Columbia, 770 F. Supp. 2d 270, 275 (D.D.C. 2011) (citation omitted). 
A material failure occurs when there is more than a minor discrepancy between the services a 
school provides to a disabled child and the services required by that child's IEP. Holman v. 
District of Columbia, No. 14-1836, 2016 WL 355066 (D.D.C. 2016) (citing Van Duyn ex rel. 
Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 (9th Cir. 2007)). In other words, for the court 
to find a failure to implement an IEP, the school board or local authorities must have "failed to 
implement substantial or significant provisions of the IEP." Wilson, 770 F. Supp. 2d at 
274 (citing Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349 (5th Cir. 2000)). There is 
no requirement that the child suffer educational harm in order to find a violation; rather, the 
proportion of services mandated compared with those provided is "the crucial measure for 
purposes of determining whether there has been a material failure to implement" an IEP.   
 
The evidence in this case clearly demonstrates that the provision of transportation services is a 
related service that is prescribed by the student’s IEP.  The failure to provide consistent and 
timely transportation services is an alleged failure to implement the IEP.  The evidence 
demonstrates that the student was absent from school five days due to transportation and the 
three days  was significantly late to school because of transportation. 
 
Petitioner asserted that the student’s scores in math and reading declined as result of the missed 
instruction from the transportation failures by DCPS and/or OSSE.  The evidence demonstrates 
that the student’s scores on assessments in reading and math reflect some decline.  However, any 
decline in the student’s academic performance cannot be attributed to DCPS failing to ensure the 
student was provided bus transportation to and from School A.  The Hearing Officer notes, that 
despite the student’s lower assessment scores, the student was able to earn passing grades in 
math and the in the rest of  classes. 
 
On days the student was late, it appears that at most  missed the first two classes of the day, 
which are “Advisory MS” and “Math.”  In those classes the student earned high marks.  In 
addition, the evidence demonstrates that beyond the five days the student was absent due to 
transportation, and the three days the student was significantly late to school because of 
transportation, the student had 12 additional days of absences this school year and a significant 
number of additional instances of being late to school for reasons other than transportation.   
Consequently, the Hearing Officer does not conclude that the transportation issues were the basis 
for any academic decline or for the increase of special education services in the student’s IEP in 
February 2016.  
 
However, as noted above, the measure of a claim of failure to implement a student’s IEP in not 
whether there was educational harm to the student.  Rather, the measure is whether the failure to 
implement was significant and substantial rather than de minimus.  Although the evidence does 



not reflect that there was any direct educational harm to the student as a result of the problems 
with transportation, the evidence reflects that the student missed significant services as result of 
the problems in transportation.   
 
Respondents asserted that any services missed were de minimus.  The Hearing Officer does not 
agree.  Had the student missed only a couple of hours of instruction, then perhaps the argument 
could be made that the missed services were de minimus.  But this was not the case in this 
instance.  The evidence in this case demonstrates that the student missed approximately 27.5 
hours of instruction as a result of the lack of and/or untimeliness of bus transportation.  This 
amounts to more than a week of school.  The Hearing Officer concludes that a week of school is 
a significant amount of lost instructional time, and is far from de minimus.  The Hearing Officer 
thus concludes that this loss resulted in a denial of FAPE to the student. 
 
Petitioner failed to prove by a preponderance of the evidence that OSSE was responsible for the 
lack of transportation services to the student for the first week of school in SY 2016-2017.  In 
that instance, DCPS did not submit the transportation request timely, and then when it did, DCPS 
did not input the correct attending school.  Consequently, for an additional week, the student’s 
bus was designated to take  to School B rather than School A.  As a result, the student missed 
one day of school that week: September 9, 2017.   
 
The evidence reflects that other than the first week of school when the student did not have bus 
transportation due to a delay in DCPS making the transportation request to OSSE, the other times 
that the student was absent or late to school was because of OSSE DOT.  
 
OSSE policy states in pertinent part: 
 

“If a court order or HOD finds that the student has been denied FAPE by the LEA which 
is attributable to a failure by OSSE DOT to provide special education transportation 
services in accordance with the student’s IEP, OSSE DOT will be responsible for 
reimbursing the transportation costs in accordance with the order or HOD.” 

 
Despite the OSSE policy stated above, the Hearing Officer notes that this policy does not relieve 
the LEA of the ultimate responsibility for ensuring a student’s IEP is implemented by providing 
transportation services in compliance with the student’s IEP.  Although OSSE provides bus 
transportation to special education students in the District of Columbia each LEA remains 
responsible for ensuring that services provided under a student’s IEP are in fact provided and the 
student is provided a FAPE.  Wilson v. District of Columbia, 770 F. Supp 2d 270 (D.D.C. 2011)  
Consequently, the Hearing Officer finds DCPS, and not OSSE, liable for the denial of FAPE.   
  
The OSSE policy does, however, say that OSSE is responsible for any transportation services 
that are ordered by an HOD as a result of finding of denial of FAPE by a LEA as the result of 
actions or inactions of the OSSE DOT.  In this instance, the Hearing Officer has not found that 
any transportation costs have been imposed for which OSSE is required to reimburse Petitioner.  
However, the Hearing Officer will, in light of this policy, direct in the Order below that both 
DCPS and OSSE ensure going forward that the student is provided transportation services in 
accordance with the student’s IEP.   



 
Although Petitioner also sought reimbursement for the mileage she incurred in transporting the 
student to or from school on occasions, the Hearing Officer did not find that the mileage claim 
was sufficiently supported by the evidence.  Petitioner’s expenses in that regard were not a factor 
related to the denial of a FAPE.   In addition, OSSE provides a procedure for reimbursing parents 
for mileage and there is a viable alternative remedy available to Petitioner to seek any 
compensation she is due for transporting the student to and/or from school.  The Hearing Officer 
will not interrupt or circumvent this process. 

Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)   The Hearing Officer has concluded the student was denied a FAPE as result of missed 
instructional services.  

Under the theory of compensatory education, "courts and hearing officers may award 
educational services ... to be provided prospectively to compensate for a past deficient 
program.  The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate 
award must be reasonably calculated to provide the educational benefits that likely would have 
accrued from special education services the school district should have supplied in the first 
place." Reid, 401 F.3d 522 & 524.  To aid the court or hearing officer's fact-specific inquiry, "the 
parties must have some opportunity to present evidence regarding [the student's] specific 
educational deficits resulting from [his] loss of FAPE and the specific compensatory measures 
needed to best correct those deficits." Id. at 526. 
 
As to compensatory education, Petitioner set forth a specific request for compensatory services 
of 40.75 hours of independent tutoring.  The Hearing Officer found that compensatory education 
proposal Petitioner presented did not meet the requirements pursuant to Reid, because the 
number of hours requested did not bear a relationship the actual missed services and what would 
address those missed services. As a result, the Hearing Officer grants Petitioner a nominal 
number of hours of independent tutoring in light of the denials of FAPE that were determined, as 
to award no compensatory education at all would be inequitable.  
 
ORDER: 15  
 

1. As compensatory education for the denial of FAPE determined herein DCPS, shall, 
within fifteen (15) school days of the issuance of this order, provide the student twenty 
(20) hours of independent tutoring at the OSSE approved rate. 
 

2. DCPS and OSSE shall from the date of this order, provide to the student consistent and 
timely transportation services in accordance with  IEP for the remainder of SY 2016-

                                                
15 Any delay in Respondents meeting the timelines of this Order that is the result of action or inaction by Petitioner 
shall extend the timelines on a day for day basis. 
 



2017. 
 

3. All relief requested by Petitioner is denied. 
 
 
 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: April 12, 2017 
 
Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
contact.resolution@dc.gov 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 




