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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of Date Issued: August 18, 2011
[Student],'

Hearing Officer: Jim Mortenson
Petitioner,

Case No:

Respondent. &

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioner on June 24, 2011. The Petitioner is
represented by Roberta Gambale, Esq., and the Respondent is represented by Lauren Baum, Esq.

A response to the complaint was timely filed on July 5, 2011 .The resolution meeting was
waived by the parties as of July 8, 2011. A prehearing conference was held on July 11, 201 1, and
a prehearing order issued on that date.

The hearing was convened and held over two days beginning on August 11, 2011, in room
2004 at 810 First Street NE, Washington, D.C. and ending August 12, 2011. The due date for the
hearing officer determination (HOD) is August 22, 2011. This HOD is issued on August 18,

2011.

! Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






IL. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

II1. ISSUE, RELIEF SOUGHT, and DETERMINATION

The issue to be determined by the IHO is:
Whether the Respondent failed to offer or provide the Student with an individualized
education program (IEP) reasonably calculated to provide educational benefit when it
lacks increased instructional and behavioral supports and interventions, or placement
in a full-time therapeutic setting?

The substantive requested relief at the time of hearing included:
1. Revised IEP to include a “full-time” therapeutic setting.
2. Compensatory education consisting of counseling to remedy the regression in

behavior and tutoring to remedy the failure to meet academic goals.

The Respondent did not fail to offer or provide the Student with an IEP reasonably calculated

to provide educational benefit.

1V. EVIDENCE

Nine witnesses testified at the hearing, four for the Petitioner and five of the Respondent.
The witnesses for the Petitioner were:

1) The Petitioner (P)

2) Carolyn Miskel, Educational Advocate (C.M.)

3) Tutor

4) Executive Director,

The witnesses for the Respondent were:






1) Special Education Coordinator

2) -Special Education Teacher
3) , Counselor
4) General Education Teacher

5) Yuliana Del Arroyo, Placement Oversight Manager, OSSE (Y.D.)
23 documents were disclosed by the Petitioner and 21 were admitted into evidence.? The

Petitioner’s exhibits are:

Ex.No. Date Document
P1 July 18, 2011 Advocate’s Notes
P2 June 21, 2011 IEP Meeting Notes
P3 June 21, 2011 Advocate’s Notes
P5 March 31, 2011 [EP
P6 March 31, 2011 : Advocate’s Notes
P7 March 4, 2011 [Behavior Intervention Plan (BIP)]
P8 February 23, 2011 IEP Meeting Notes
P9 February 23, 2011 Advocate’s Notes
P10 QOctober 22, 2010 IEP
P11 October 22, 2010 Advocate’s Notes
P12 October 22, 2010 IEP Meeting Notes
P13 August 11, 2010 Clinical Evaluation
P14 August 4, 2010 Functional Behavioral Assessment
P15 August 26, 2010 Occupational Therapy Evaluation
P16 June 5, 2008 Psychoeducational Evaluation
P17 January 7, 2009 Social History Report
P19 August 27, 2010 Disciplinary Action
November 19, 2010 Disciplinary Action
February 14, 2011 Letter from Richardson & Sutton to P
February 17, 2011 Extreme Behavior Report
P20 May 16, 2011 Email chain ending from Baum to Gambale
May 11, 2011 Incident Report
May 11,2011 Disciplinary Action »
P21 May 24, 2011 Email from Gambale to Baum
P22 May 26, 2011 Email chain ending from Baum to Gambale et al.
P23 March 7, 2011 Letter from Baum to Gambale

26 documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

2P 4 and P 18 were objected to at the start of the hearing and were not later offered. -
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Ex. No.

Date

Document

R1
R2
R3
R4
RS
R6
R7
R 8
R9
R 10
R 11
R 12
R13
R 14
R 15
R 16
R 17
R 18
R 19
R 20
R21

R 22
R 23
R 24
R25
R 26

April 6,2010
April 6,2010
July 14, 2010
August 6, 2010
August 4, 2010
August 11, 2010
August 26, 2010
October 22,2010
February 18, 2011
March 7, 2011
March 4, 2011
March 9, 2011
March 31, 2011
March 31, 2011
April 1, 2011
May 24, 2011
June 8, 2011
June 21, 2011
June 21, 2011
July 18, 2011
July 18, 2011

2010-2011
August 4, 2011
June 21, 2011
[Undated]
[Undated]

IEP

IEP Meeting Notes

Due Process Complaint Notice

Settlement Agreement

Functional Behavioral Assessment

Clinical Evaluation

Occupational Therapy Evaluation

IEP Meeting Notes

Administrative Due Process Complaint Notice
Letter from Baum to Gambale

Behavior Intervention Plan

Email chain ending March 9, 2011

IEP Meeting Notes

IEP

BIP

Email chain ending May 24, 2011

Email chain ending June 8, 2011

IEP Meeting Notes, Advocate’s Notes

BIP

IEP Meeting Notes

OSSE State Recommendation on Change in
Placement Request

[Report Card]

Extended School Year — IEP Progress Report
[NWEA progtress report]

[DC-CAS] Student Report

Curricula Vitae for Sharron Williams

V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. Student is a learner with a disability who completed the

grade at at the end of

the 2010-2011 school year.’ The Student is eligible for special education and related services

3 Testimony (T) of P, P 5/R 14.






under the definition of other health impairment as a result of his attention deficit
hyperactivity disorder (ADHD).*

2. The Student is making progress in the general education curriculum.’ His report cards show
he is “proficient” and ready for fourth grade reading.® His writing skills are also largely
“proficient” but for English language conventions, in which he “needs improvement.”7 His
NWEA scores show growth in math and language usage as well.® His NWEA reading scores
vary from test to test, and his highest score this year, during the winter, shows he was at the
76™ percentile range, which is at least the best he could do, indicating learning of the
curriculum taking place.” The Student’s third grade scores on the DC-CAS, the state-wide
academic achievement test, shows the Student is nearly at grade level in both reading and
mathematics.'®

3. The Student met or made progress on the majority of his annual IEP goals when the IEP was
revised in March, 2011."" The Student met five of six math goals (only the goal on telling
time was not met).'” The Student did not meet his first reading goal, but met two of the other
four goals and made enough progress on another to result in it being revised to a higher

expected outcome.'> The Student met two of three writing goals, which were revised, but did

*TofP,P5/R 14,P 16.
5TofP, Tof EH., T of Tof S.H., T of M.T., R 22, R 24, R 25. (T.M,, the tutor, testified that but for math, the
Student is performing at the second and first grade levels in reading and writing respectively. This testimony is out
weighed by the evidence provided by the school staff, report cards, NWEA scores, and DC-CAS, scores. Further, it
was not shown that T.M. or the assessment she relied on for her testimony (Stepping Stones) has any relationship to
the general education curriculum used by the Respondent.)
*R22.
"R 22.
*R24.
®R 24. (The wide variations in the reading scores on the NWEA tend to show how variable the Student’s attitude is
toward that particular testing as opposed to consistently showing the reading performance. While it is easy to score
Yoery poorly, it is not so likely a student can score higher than his or her true ability on such a test.)

R 25.
" TofRP,Tof. TofSH,R23,P5R14,P 18R 1.
2p5R14,P 18R 1.
3p5/R14,P 18R 1.






not meet one of them.'* The Student only met two of four communication/speech and
language goals.15 The Student met three of five emotional, social, and behavioral
development goals.'

4. The special education and related services and supplementary aids and services were changed
when the IEP was revised in March 2011."7 Specialized instruction was changed from five
hours per week in the general education setting to ten hours per week.'® Conversely, the ten
hours per week of specialized instruction outside of the general education setting was
changed to five hours per week.'? Speech and language services and behavioral support
services did not change.”® 45 minutes per week of occupational therapy (OT) services were
added (and motor skills goals) in October 2010.%! Repetition of directions and permitting

| dictated response were removed as supplemental aids or services, while the simplification of
oral directions, use of a pencil grip, a location with minimal distractions, preferential seating,
testing over several days, breaks between subtests, extended time on subtests, breaks during
subtests, and bus service were all added.?? The reading of test questions, translation of words
and phrases (in math, science and composition), small group testing, and extended school
year services all remained the same.”

5. Functionally the Student progressed during the 2010-2011 school year, even though he

continued to have some behavioral problems, such as fighting.”* Adjustments were made to

“P5R 14,P 18/R 1.
Sp5/R14,P18/R 1.

p5/R14,P 18/R 1.

7p5/R14,P 18/R 1., T of
¥p5R14,P18/R 1., Tof
Yp5/R14,P 18R 1, Tof
®p5/R14,P 18R 1.
2p5R14,P18R1,P11,R8/P 12
2p5/R14,P 18R 1.
Bp5R14,PI8/R 1.

% T ofP, Tof TofEH., T of R.P., T of S.H.






his behavior intervention plan (BIP) during the course of the year to address perceived
changes in the Student’s behavior.”
6. The Petitioner sought and obtained acceptance of the Student at the

a non-public special education school for children with emotional disabilities in the

District of Columbia.?®

V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. The burden of persuasion in a special education due process hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See also DCMR 5-E3030.14. Based solely
upon the evidence presented at the due process hearing, an impartial hearing officer must
determine whether the party seeking relief presented sufficient evidence to meet their burden.
DCMR 5-E3030.14. The recognized standard is preponderance of the evidence. See, e.g.,

N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of

Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.F.R. § 300.516(c)(3).

2. A free appropriate public education (FAPE) for a child with a disability under the IDEA is
defined as:

special education and related services that —

(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(¢) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. §300.17.

BTofSH,Tof. ,TofEH,P3,P6,P11,R8P12,P7/R11,R13,R15R18,P2/R 19.
®TofAK.






3.

Involvement and progress in the general education curriculum (i.e., the same curriculum as
for nondisabled children) is core to the IDEA’s purpose. See: 34 C.F.R. §§ 300.39, 300.304,
300.305, 300.311, 300.320, 300.321, 300.324, 300.530, 300.704. “[A]n IEP that focuses on
ensuring that the child is involved in the general education curriculum will necessarily be
aligned with the State’s content standards.” 71 Fed. Reg. 46662 (2006).

The Supreme Court has described the purpose of the IDEA as providing a “basic floor of
opportunity” consisting of “access to specialized instruction and related services which are
individually designed to provide educational benefit to the handicapped child.” Board of

Educ. v. Rowley, 458 U.S. 176, 201 (1982). When a child is mainstreamed:

the system itself monitors the educational progress of the child. Regular examinations are administered,
grades are awarded, and yearly advancement to higher grade levels is permitted for those children who
attain adequate knowledge of the course material. The grading and advancement system thus constitutes an
important factor in determining educational benefit.

Id. at 203. The Court held:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.
Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's TEP. In addition, the IEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade.

1d. at 203-204. Thus, the “basic floor of opportunity” provided by the IDEA for this Student,
and as described by the Supreme Court, consists of the opportunity for advancement in the
grade level content for the grade in which the Student is enrolled.

The Student has made steady, although variable, improvement in the general education

curriculum and toward most of his IEP goals over the past year. The Petitioner is not satisfied

with this progress and believes it should be greater. While not all of the Student’s IEP goals






were met, changes have been made to the IEP to address this. (Although it is unclear why,

when the Student failed to meet two of four communication goals, his speech and language

services were not changed.) The Student is progressing in the general education curriculum

and is at or near grade level based on consideration of all of the evidence of his academic

performance. The Petitioner has not shown that the changes made tb the IEP will not

continue to enable the Student to be involved in and progress in the general education

curriculum. Thus, the IEP for the 2011-2012 school year is reasonably calculated to provide

educational benefit without increases behavioral supports and interventions or placement in a

full-time therapeutic setting. The Petitioner did not challenge the speech and language

services, and the Respondent is advised to consider whether the Student’s speech and |

language services are sufficient to enable him to meet annual communication goals.

VII. DECISON

The Respondent prevails because the TEP is reasonably calculated to provide educational
benefit to the Student without increased behavioral supports or placement in a full-time

therapeutic setting.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
The complaint is dismissed with prejudice.

IT IS SO ORDERED.

Date: August 18, 2011 %

Independent Hearing Officer






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of Date Issued: August 2, 2011

[Student],!
Hearing Officer: Jim Mortenson
Petitioner,
Case No:
v cn
District of Columbia Public Schools (DCPS), g
Respondent.

HEARING OFFICER DETERMINATION

L BACKGROUND

The complaint in this matter was filed by the Petitioner on May 19, 2011. The Petitioner is
represented by Miguel Hull, Esq., and the Respondent is represented by Harsharen Bhuller, Esq.

A resolution meeting was held May 31, 2011, and the parties did not reach a settlement or
any other agreements changing the 30 day resolution period. A response was untimely filed on
June 3, 2011. A prehearing conference was held on June 3, 2011, and a p;'ehearing order issued
on that date,

The hea;ring was convened and held on July 26, 2011, in room 2004 at 810 First Street NE,
Washington, D.C. The due date for the hearing officer determination (HOD) is August 2, 2011.

This HOD is issued on August 2, 2011,

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination,






IL JURISDICTION

This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

II1. ISSUES and RELIEF SOUGHT
The issues to be determined by the THO are:

(1) Whether the Respondent failed to offer or provide the Student with an
individualized education program (IEP) reasonably calculated to provide the
Student with educational benefit when it failed to provide sufficient special
education and related services to enable the Student to be involved in and
progress in the general education curriculum, and failed to include appropriate
measurable postsecondary goals and transition services to reach those goals?

(2) Whether the Respondent failed to conduct an evaluation of the Student
sufficiently comprehensive to identify all of the Student’s special education and
related service needs when it did not conduct an occupational therapy (OT)
assessment?

The substantive requested relief at the time of hearing included:

(1) A revision of the IEP to include full-time special education services and
appropriate measurable postsecondary goals and transition services.

(2) Placement at a scgregated private special education day
school.

(3) An independently provided OT assessment.

LV. EVIDENCE

Six witnesses testified at the hearing, all for the Petitioner.
The witnesses for the Petitioner were:

[} The Petitioner (P)

2) The Student (S)






3) Juan Fernandez, Educational Advocate (J.F.)

4) Natasha Nelson, Psychologist (N.N.)
5) Education Director,

6) Leonard McPherson, Occupational Therapist (L.M.)

13 documents were disclosed by the Petitioner and 12 were admitted into evidence.” The

Petitioner’s exhibits are:

Ex,No. Date Document

P2 May 13, 2011 IEP

P3 March 9, 2010 IEP

P4 February 6, 2009 Summary and Score Report

P5 October 28, 2010 Report to Parents on Student Progress

Pé6 November 30, 2010 Transcript, Letter of Understanding

P7 Januvary 14, 2011 Proposed Settlement [Signed January 18 and 19,
2011]

P8 March 2, 2011 Email chain ending March 2, 2011

P9 February 15, 2011 Comprehensive Psychological Evaluation

P10 March 28, 2011 Email chain ending March 28, 2011

P11 March 25, 2011 Level II Vocational Assessment

P12 May 13, 2011 Email from Fernandez to Sado

P13 February 17, 2011 Letter from Corley to [P]

Five documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

Ex. No.  Date Document

R1 May 13, 2011 Multidisciplinary Team (MDT) [IEP team] Meeting
Notes

R2 May 13, 2011 IEP (without transition plan)

R3 [Undated] ' Post-Secondary Transition Plan (from May 13,
2011 IEP)

R 4 June 1, 2011 Attendance Summary

RS January 14, 2011 Proposed Settlement [Signed January 18 and 19,
2011]

%P 1 was not admitted as it was the complaint, which is already part of the record.
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V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. Studentisa year old learner with a disability.” The Student has specific learning
disabilities in the areas of reading, writing, and mathematics.*

2. The Student was enrolled at School in the spring of 2011, in the
grade, and was transferred to .School following an IEP team meeting on
May 13, 2011.°

3. A comprehensive psychological evaluation of the Student was completed and an assessment
report written on February 15, 201 1.% The evaluation was completed by N.N.” The Student’s
full scale IQ was measured at 81, the below average I‘ange.8 The Student demonstrated
difficulties in the areas of fine motor and visual integration skills as measured by the WISC-
IV Perceptual Reasoning Index and the Beery VML® N.N. recommended an OT assessment
for a more in-depth review of these skills to determine whether the Student’s fine motor and
visual integration skills are impacting her involvement and progress in the general curriculum
to the extent that services to address that impact are necessary.'” N.N. also recommended the
following:'!
1) Full time special education given her extensive learning difﬁculties and deficits in

reading, math and writing.

¥ Testimony (T} of S, P 2/R 2.
*TofNN.,P2/R2,P9.

ST ofS, TofP, Tof IF.
¢pog,

TTofNN.,P9.

Epo.

*Tof NN,PO9.

1°Tof NN, F9.

pg,






2) A small classroom setting with accommodated seating, use of extra time, and use of

calculators, as determined necessary by her teachers.

3) Extra tutoring outside of the school setting.

4) .Encouragement to read books, keep a vocabulary log, practice vocabulary and spelling,
writing essays, and perfecting handwriting skills.

5) Use of visual and auditory learning techniques.

6) Step-by-step explanations on, e.g., the rudiments of language structure, phonemes,
syntax, and segmentation.

7) Individual counseling to address behaviors, to teach her effective self-monitoring
techniques, and to help her with appropriate problem solving skills in emotionally
overwhelming situations.

8) Extracurricular and educational activities such as mentorship programs or book clubs.

9) A vocational evaluation.

10) A functional behavioral assessment and behavior intervention plan.

11) Consistent implementation of all services.

4. The Petitioner, through Counsel, requested an OT assessment on February 22, 201 1.k
5. A transition assessment of the Student was conducted by L.M. on March 7, 2011." The
assessment report recommended:

1) Typing instruction.

2) Career exploration activities.

3) Life skills training for independent living to include communication, work, and study

skills.

7pg.
Y Tof LM, P 1l.
Yp 11,






4y Employment skills training.

5) Hands-on experience with career interest.

6) Counseling to address emotional skills and impacts of those skills.

7) Mentoring.

8) Volunteering with a non-profit organization.

The Student has an interest in the criminal justice system (probation officer), photography,

cosmetology, and working with children.'®

6. The Student’s attendance was a significant problem and including being tardy, missing class,
and missing class due to being prohibited from attending due to being tardy.'® The Student
often did not make the effort to get to school on time, attend class, or seek additional help
afterschool due to a lack of responsiveness from teachers and staff.'” The Student’s
attendance greatly improved when she began attending her
neighborhood school.'®

7. The Student’s most recent prior IEP was developed March 9, 2010." That IEP included three
academic goals in reading based on ot grade standards.”” That IEP also included a statement

| of her present level of functional performance indicating she has difficulty following

directions of authority figures and has extremely poor attendance.”! There was one functional
goal to éddress the Student’s functional performance which expected her to “improve her self

322

expression and compliance with both support services and academics,”* The services to

meet these goals and to permit the Student to be involved in and progress in the general

B Tof LM, TofS,P11.
€T of §, Tof P, R 4.
7T of 8.

B TofS, Tof P.

¥p3,

Pp3,

Ap3,

Zp3.






curriculum included 3.5 hours per week of unspecified specialized instruction in the general

education setting, 3.5 hours per week of unspecified specialized instruction outside the
general education setting, and 30 minutes per week of behavioral support services outside of
the general education setting.”® The IEP states the Student received specialized instruction in
both “ELA” and math, although it is not known what “ELA” stands for (or whether it is an
acronym related to reading) and there were no math goals in the TEP ** Supplementary aids
and services (listed in the IEP as “classroorﬁ accommodations™) included: repetition of
directions, simplification of oral directions, use of calculator, preferential seating, small
group testing, location with minimal distractions, tests administered over several days, breaks
between “subtests,” extended time on “subtests,” and breaks during a “subtest.”?

The Student’s IEP was revised on May 13, 201 1.%® The revisions to the annual goals were
significant in that goals for writing and math were added.?’ The three math goals were based
on sixth through eighth grade standards.”® The three writing goals were based on fifth
through ninth grade standards.” The three reading goals were based on ninth through
eleventh grade standards.’® There were now two functional goals, one to improve attendance

and the other improve on task behavior.*’ The special education and related services and

supplementary aids and services in the IEP were not changed,*

# P 3. (The IEP listed 3.5 hours per week of specialized instruction in the general education setting twice. This
appears to have been a typographical error as there is no distinction between the two statements.)
P3.
** P 3 (The last three “accommodations” appear to be for state or district-wide testing, although the IEP states the
Student did not require accommodations for such tests.)
®paR2.
“P2R2.
®P2R2
PpaRz2
®P2/R2.
*P2R2.
2P2R2.






9.

10.

The IEP includes the post-secondary goals of attending a four year college offering a

crirﬁinai justice or law enforcement program and becoming a probation officer or working
with children in a recreation facility.33 The IEP includes several “annual measurable goals for
post-secondary transition.”** These “goals” are really transition services that the Respondent
is to provide to the Student (e.g. meeting with a high school counselor to plan academic year,
develop job applications and create cover letters, etc.).”” Other transition services listed
include four hours per week of computer processing class, interview of a professional “in her
dream occupation” (not specified whether this is probation officer or recreation worker), and
a visit to DC-CAP to learn about college visits, scholarships, and secondary education
opportunities.’ The courses of study listed that the student need to take are not specific (e.g.
“electives 3.5 credits”).37

At the May 13, 2011, IEP team meeting the Petitioner, through her advocate, requested that

the services for the student be increased to “full-time” based on the recommendation in the

February 2011 comprehensive psychological evaluation assessment report.*® The team did

‘not agree on this and the Respondent did not change the services.” No prior written notice

for the proposed or refused changes in the IEP was provided by the Respondent. The
Respondent believed, based solely on her IQ score, that the Student could “do the work, so
providing a full-time placement service would not be the least restrictive environment. A

full-time placement would be appropriate for a student with lower cognitive abilities,” **

BpIR3.

“¥PpoR3.

3P 2/R 3. (It is not known why these services are listed as “annual goals.”
PR3,

TPaR3.

BTofIF,R1,P9.

¥ Tof JF,R1.

PRI






11. The Student’s IEP was not implemented at for the last few weeks of the

2010-2011 school year:*' The Student failed her classes for the 2010-2011 school year and
will be retained in the 11" grade.*? The Student is capable of learning to read, write, and do
math with the correct educational supports, environment, and programming.*?

12. The Student visited and was accepted at in February 2011.* . is
a private full-time therapeutib day school for students with disabilities and is located in
Virginia.* Life skills training is provided as well as vocational training and work on
employment skills.*® Secondary academics are also worked on.*” Classes are small with no
more than ten students and are very structured, as it the school in general.*® Behavior
problems, including truancy, are addressed immediately and proactively and include getting

the student to school and in class.*®

VI. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. The burden of persuasion in a special education due process hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See aiso DCMR 5-E3030.14. Based solely

upon the evidence presented at the due process hearing, an impartial hearing officer must

determine whether the party seeking relief presented sufficient evidence to meet their burden.

T of 8, Tof P.

2T of 8, T of P.

BT of NN.

“Tof AW.,P13.

BT of AW,

* T of AW.

T TofAW.

®Tof AW., TofS, T ofP.
P TofAW.






DCMR 5-E3030.14. The recognized standard is preponderance of the evidence. See, e.g.,

N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of

Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.F.R. § 300.516(c)(3).

A free appropriate public education (FAPE) for a child with a disability under the IDEA is

defined as:

special education and related services that —

{(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program {IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. §300.17.

Involvement and progress in the general education curriculum (i.e., the same curriculum as
for nondisabled children) is core to the IDEA’s purpose. See: 34 C.F.R. §§ 300.39, 300.304,
300.305, 300.311, 300.320, 300.321, 300.324, 300.530, 300.704. “[A]n IEP that focuses on
ensuring that the child is involved in the general education curriculum will necessarily be
aligned with the State’s content standards.” 71 Fed. Reg. 46662 (2006).

The Supreme Court has described the purpose of the IDEA as providing a “basic floor of
opportunity” consisting of “access to specialized instruction and felated services which are
individually designed to provide educational benefit to the handicapped child.” Board of

Educ. v. Rowley, 458 U.S. 176, 201 (1982). When a child is mainstreamed:

the system itself monitors the educational progress of the child. Regular examinations are administered,
grades are awarded, and yearly advancement to higher grade levels is permitted for those children who
attain adequate knowledge of the course material. The grading and advancement system thus constitutes an
important factor in determining educational benefit.

Id. at 203, The Court held:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.
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Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's IEP. In addition, the TEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade.

Id. at 203-204. Thus, the “basic floor of opportunity” provided by the IDEA for this Student,
and as described by the Supreme Court, consists of the opportunity for advancement in the
grade level content for the grade in which the Student is enrolled.

5. Federal regulations at 34 C.F.R. § 300.320 lists the required contents of an IEP:

(a)(1) A statement of the child’s present levels of academic achievement and functional performance,
including— .

(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curriculum as for nondisabled children}; or

(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate
activities;

(2)(i) A statement of measurable annual goals, including academic and functional goals designed to —

{A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in and
make progress in the general education curriculum; and

{B) Meet each of the child’s other educational needs that result from the child’s disability;

(ii) For children with disabilities who take alternate assessments aligned to alternate achievement standards,
a description of benchmarks or short-term objectives;

(3) A description of— (i) How the child’s progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and

(ii) When periodic reports on the progress the child is making toward meeting the annual goals (such as
through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be
provided;

(4) A statement of the special education and related services and supplementary aids and services, based on
peerreviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a
statement of the program modifications or supports for school personnel that will be provided to enable the
child —

(i) To advance appropriately toward attaining the annual goals;

(i} To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section;

{(5) An explanation of the extent, if any, to which the child will not participate with nondisabled children in
the regular class and in the activities described in paragraph (a)(4) of this section;

(6)(i} A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide assessments
consistent with section 612(a)(16) of the Act; and

(ii) If the IEP Team determines that the child must take an alternate assessment instead of a particular
regular State or districtwide assessment of student achievement, a statement of why—

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is appropriate for the child; and

(7) The projected date for the beginning of the services and modifications described in paragraph

{a)(4) of this section, and the anticipated frequency, location, and duration of those services and
modifications.
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10.

(b} Transition Services. Beginning not later than the first IEP to be in effect when the child turns 16, or
younger if determined appropriate by the IEP Team, and updated annually thereafter, the IEP must include-
(1) Appropriate measurable postsecondary goals based upon age appropriate transition assessments, related
to training, education, employment, and, where appropriate, independent living skills; and

(2} The transition services (including courses of study) needed to assist the child in reaching those goals.

“Special education means specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability[.]” 34 C.F.R. § 300.39(a)(1).

Federal Regulations at 34 C.F.R. § 300.39(b)(3) defines “specially designed instruction™ as:

adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

“Related services means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special
education,. . ..” 34 C.F.R. § 300.34(a).

34 C.F.R. § 300.503 requires:

[w]ritten notice that meets the requirements of paragraph (b) of this section. . . be given to the parents of a
child with a disability a reasonable time before the public agency—

(1) Proposes to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child; or

(2) Refuses to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child.

Improvements were made to the IEP when it was revised in May 2011. The two skills areas
for which annual goals had been written - reading and emotional, social, and behavioral
development - were expanded to include goals in the academic areas of math and writing. All
of the academic goals were based on education standards, although not necessarily the
standards of the Student’s grade level, and, based on the prior revision of the IEP, were
designed to close the Student’s performance gap to enable her to be involved in and progress
in the general curriculum. The functional goals were designed to improve the Student’s

attendance and on-task behavior. The services in the IEP revised in May 2011 were not
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11.

changed from the prior IEP, however. The Respondent gave no explanation in the form of a

prior written notice or testimony as to how the new and additional goals could be met with
the same level of special education and related services as the prior year, particularly when
the Student’s academic and functional performance did not show improvement with the
services provided under the prior revision of the IEP. The Respondent’s assertion that the
Student’s lack of progress was based on her poor attendance is uhavailing given that
imp.rox.red attendance was determined by the IEP team to be a functional behavior impacted
by the Student’s disability and was addressed in the IEP, Clearly, the services provided to
achieve that goal were not successful and so the reasonable approach would be to change the

services. This the Respondent did not do. The Respondent’s rationale at the IEP team

meeting for not changing the level of services as requested by the Petitioner appeared to be

based on a sihgle factor, the Student’s 1Q score. As a result, the services in the proposed IEP
are not based on her specific and unique needs, but rather a blanket judgment about what is

necessary for a child with an [Q of 81. See Federal Register, Vol. 71, No. 156, p. 46588

(August 14, 2006) (“In all cases, placement decisions must be individually determined on the
basis of each ghild’s abilities and needs and each child’s IEP, and not solely on factors such
as category of disability, [or] severity of disability. . . .””) Furthermore, once the IEP was
revised in May 2011, the Respondent failed to implement it for the remainder of the school
year and the Student failed all of her classes and did not advance to the next grade.

The IEP includes measurable postsecondary goals — to go to a four year coliege with a
specific program of study, and one of two particular jobs or careers. The services must be
appropriately listed as services provided to the Student, not as annual goals which are not

required under 34 C.F.R. § 300.320(b). This will ensure the Respondent is accountable for
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13.

14.

the provision of the services. Furthermore, the classes of study are not specific to advise the

Student, her parent, or staff, what courses she needs to take in order to reach her
postsecondary goals.

An evaluation of a child with a disability must be “sufficiently comprehensive to identify all
of the child’s special education and related service needs, whether or not commonly linked to
the disability category in which the child has been classified.” 34 C.F.R. § 300.304(c)(6).
The Petitioner, through Counsel, requested an OT assessment on February 22, 2011. The
comprehensive psychological assessment picked up indications that the Student may have
special education and reléted services needs resulting from weaknesses in her fine motor and
visual integration skills. To more adequately make determinations about these weaknesses
and the impact on the Student’s functional and academic performance and develop an
appropriate education program, the Student required the recommended OT assessment. The
Respondent never provided written notice of a proposal to conduct the OT assessment or its
refusal to conduct the assessment and the assessment was not completed. The Petitioner
provided no evidence justifying an independently provided OT assessment.

This hearing officer must grant relief appropriate to ensure the Student is provided a FAPE.

See 34 C.F.R. § 300.516(c)(3), Sch. Comm. of Burlingten v. Dep’t of Educ., 471 U.S. 359,

369 (1985). The Petitioners have shown, by a preponderance of the evidence, that the IEP
must be revised and that Accotink Academy is an appropriate placement to provide the
special education and related services the Student requires. The Respondent’s placement,
Cardozo Senior High School, did not implement the Student’s IEP during the time she was
there and no evidence was presented by the Respondent indicating this would change or

whether that school could implement an IEP with significantly more services.
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VIL DECISON

The Respondent denied the Student a FAPE when it did not offer or provide the Student with
an IEP reasonably calculated to provide educational benefit when the IEP revised in May 2011
failed to include a change in the special education and related services designed to enable the
Student to reach her annual goals and to be involved in and progress in the general education
curriculum and failed to include transition services to enable her to reach her postsecondary
goals.

The Respondent denied the Student a FAPE when it did not conduct a requested OT

assessment and failed to provide the Petitioner written notice of its refusal.

VIIi. ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. The Student’s IEP will be revised to include specialized instruction for reading, mathematics

and written expression. Due to a lack of specific evidence, the level of specialized instruction
for each skill area shall be determined by the IEP team, but shall include a minimum of 25

hours of instruction per week outside of the general education setting, The IEP must also be |

revised to include an increase in specialized instruction or other related services, including

individual counseling, to address the Student’s functional goals. Again, due to lack of

evidence in the record, the IEP team must determine the level of individual counseling

services for the Student.

2. The Student’s IEP will be revised to change those transition services that are listed as

“annual measurable goals for post-secondary transition™ to reflect that they are services to be

provided to the Student by the Respondent or other responsible agency. Those “goals” that
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are not services need not be kept in the IEP but can be if so determined by the IEP team. The

courses of study must be specific to identify which classes the Student should take in order to
reach her post-secondary goals.

. The IEP revision must be completed prior to the start of the 2011-2012 school year. The
Respondent shall confer with and invite . staff and propose three alternative meeting
times to the Petitioner and inform the Petitioner of which date and time the IEP team will
meet if she fails to choose one of the meeting times, which may not be consecutive.

. The Student will be placed at for the 2011-2012 school year with
transportation and related services provided or paid for by the Respondent.- If

cannot or will not maintain the Student’s enrollment or fails to implement the Student’s IEP,
the Respondent will change the Student’s location of services to a substantively comparable
public or private school.

. The Respondent will provide or conduct an OT assessment of the Student and review the
assessment report with the IEP team no later than September 9, 2011. The IEP team will
revise the IEP as appropriate to address any necessary changes to the [EP resulting from the
assessment data and the team’s review of the IEP an& the data. This HOD does not address
any disputes over changes to the IEP proposed or refused as a result of the OT assessment

data.

IT IS SO ORDERED.

Date: August 2, 2011

Independent Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
~ jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, 2nd Floor
Washington, DC 20002

PETITIONER, on behalf of

[STUDENT],! Date Issued: August 15,2011
Petitioner, Hearing Officer: Peter B. Vaden
v | Case No: .
DISTRICT OF COLUMBIA Hearing Date: July 19, 2011 :3
PUBLIC SCHOOLS, -
Student Hearing Office, Room 2006
Respondent. Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint Notice
filed by PARENT (the “Parent”), under the Individuals with Disabilities Education Act, as
amended (the “IDEA”), 20 U.S.C. § 1400, ef seq., and Title 5-E, Chapter 5-E30 of the District of
Columbia Municipal Regulations (“D.C. Regs.”). In her Due Process Complaint, Parent alleges
that Student’s January 12, 2011 IEP denied Student a Free Appropriate Public Education
(“FAPE”) because it lacked updated present levels of performance and omitted a Behavior

Intervention Plan (“BIP”). In addition Parent contends that DCPS failed to implement the IEP

1

Personal identification information is provided in Appendix A.





by not providing the specified Speech/Language services and by not utilizing a point system
behavior program.

Student, an AGE adolescent, is a resident of the District of Columbia. He is eligible for
special education services under the primary disability, Multiple Disabilities (“MD”). The
Parent’s Due Process Complaint, filed on June 3, 2011, named DCPS as respondent. The
undersigned Hearing Officer was appointed on June 7, 2011. The parties met for a resolution
session on June 15, 2011 and no agreement was reached. The 45-day timeline for issuance of
this HOD started on July 3, 2011. On June 23, 2011, a prehearing telephone conference was
held with the Hearing Officer and counsel to discuss the hearing date, issues to be determined
and other matters.

The due process hearing was held before the undersigned Impartial Hearing Officer on
July 19, 2011 at the Student Hearing Office in Washington, D.C. The hearing, which was closed
to the public, was recorded on an electronic audio recording device. The Parent and Student
appeared in person and were represented by counsel. Respondent DCPS was represented by
counsel.

The Parent testified and called as witnesses EDUCATIONAL ADVOCATE, SPED
PROVIDER, student and COMMUNITY SUPPORT WORKER. DCPS called no witnesses.
Parent’s Exhibits P-1 through P-33 were admitted into evidence. DCPS’s objections to Exhibits
P-1, P-5, P-7, P-8, P-9 and P-33 were overruled. DCPS Exhibits R-1 through‘R-9 were admitted

into evidence without objection.





JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit. 5-E, §
3029.

ISSUES AND RELIEF SOUGHT

. Whether Student’s January 12, 2011 IEP is deficient because it omits updated

present levels of performance;

. Whether Student’s January 12, 2011 IEP is deficient because it lacks a Behavior |

Intervention Plan (“BIP”);

. Whether DCPS denied FAPE to Student by not reconvening his IEP team to

review the January 12, 2011 IEP after 30 days, and to consider Student’s need for

Extended School Year (“ESY”) services;

. Whether DCPS failed to implement the January 12, 2011 IEP by not providing

specified Speech/Language services; and

. Whether DCPS failed to implement the January 12, 2011 IEP by not initiating a

point system behavior program.

Parent requests that DCPS be ordered to update and revise Student’s IEP and to
implement a point system behavior program, and that Student be awarded compensatory
education relief.

FINDINGS OF FACT
After considering all of the evidence, as well as the arguments of counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. Student is an Age resident of the District of Columbia. Testimony of Parent.






2. Stud.ent is eligible for special education services under the disability classification
Multiple Disabilities (“MD”). Exhibit R-7.

3. Student has been diagnosed with Dysthymic Disorder, Attention-
Deficit/Hyperactivity Disorder and Tic Disorder. Exhibit P-16.

4, During the 2010-2011 school year, Student attended DCPS MIDDLE SCHOOL
(“MS”) where he was enrolled in the GRADE. Exhibit R-7.

5. In August 2010, PSYCHOLOGIST conducted a Functional Behavior Assessment
(“FBA”) of Student. Psychologist observed that Student had problem classroom behaviors,
including talking out of turn, playfulness, vocalizations, non-participation (placing head on

desk), losing materials and inattention/not following directions. Psychologist recommended,

‘inter alia, that a Behavior Intervention Plan (“BIP”) be created and implemented for Student

using a reward system to reduce target behaviors. Exhibit P-16.

6. On October 7, 2010, Parent filed a due process complaint against DCPS in which
she alleged failure to implement Student’s July 27, 2010 IEP. Following a hearing on December
3, 2010, Hearing Officer Jim Mortenson issued a Hearing Officer Determination (the “December
15,2010 HOD”), in which he found that DCPS had failed to implement the July 27, 2010 IEP.
Hearing Officer Mortenson ordered, inter alia, that Student’s IEP team meet to review and
revise the IEP. Specifically, Hearing Officer Mortenson ordered that the IEP revision may
include changing the educational setting to specialized instruction in an inclusion classroom.
Hearing Officer Mortenson ordered that the revised IEP be provided to Petitioner to review in
draft and that any portion of the IEP, to which Petitioner did not object, would be implemented

beginning no later than January 24, 2011. Exhibit P-21.





7. The December 15,2010 HOD does not address Student’s need for a BIP. Exhibit

8. On about December 8, 2010, Petitioner filed another due process complaint
against DCPS, in which she asserted claims for reimbursement of Student’s school transportation
expenses. The parties settled this dispute and entered into a Settlement Agreement dated
December 22, 2010 (the “Settlement Agreement™). In the Settlement Agreemént, the parties
agreed that the agreement was “in full satisfaction and settlement of all the claims contained in
the [December 8, 2010] Complaint, including those claims under IDEA and § 504 the Parent
now asserts or could have asserted within the statute of limitations as of the date of the signed
Settlement Agreement.” In the Settlement Agreement, Petitioner affirmed that she was unaware
of any other issues that DCPS could immediately address for the benefit of child. Exhibit R-2.

9. Pursuant to the December 15, 2010 HOD, Student’s IEP team at MS met on
Januéry 12,2011. The January 12,2011 IEP team developed a revised IEP for Student which
provided for 13 hours per week of Specialized Instruction in the general education setting, and
Related Services, consisting of 120 minutes per month of Speech-Language (“S/L”) Pathology
and 240 minutes per month of Behavioral Support Services.

10. At the January 12, 2011 meeting, Parent and Educational Advocate expressed the
need for a point reward system to motivate Student. Exhibit P-3. SCHOOL SOCIAL WORKER
stated that she would institute a “How am I Doing Teacher Progress Worksheet” which Student
would take to his teachers to sign on a weekly basis. School Social Worker stated that the work
sheet is a point/reward system that would assist Student and allow him to earn incentives and
achieve identifiable goals. Exhibit R-8. A Point/Reward system was not identified in the IEP as

a Special Education Service or Related Service for Student. Exhibit R-7





11.  Parent accepted the IEP and signed the IEP to affirm that she agreed to the

implementation of the services specified. Exhibits P-4, R-7, R-8.

12.  Inthe January 12,2011 IEP, the IEP team deferred a decision on Extended
School Year (“ESY”) services for Student, reporting that, “[Student] received ESY for the
2009/2010 school year. ESY will be reviewed again for the 2010/2011 school year.” Exhibit R-
1

13. In the January 12, 2011 1EP, the Present Levels of Performance (“PLOP”) are

unchanged from Student’s July 27, 2010 IEP. Exhibits R-7, P-11.

14.  Parent alleges that the IEP team agreed at the January 12, 2011 IEP meeting to
reconvene in 30 days to discuss Student’s progress. Educational Advocate testified that Parent
wanted to set up a follow-up meeting because Parent had reservations over changing all of
Student’s Specialized Instruction services to an inclusion setting. This allegation is not
supported by the record. The respective contemporaneous notes from the January 12, 2011 IEP
meeting, recorded by COMPLIANCE CASE MANAGER and by Educational Advocate, show
that the MS Assistant Principal recommended that a telephone conference call be held‘ during the

2" week of February to review progression of IEP Services. Exhibits R-8, P-3.

15.  During the month of April 2011, Student received S/L services from DCPS on
April 5, 2011 for 60 minutes and on April 12, 2011 for 60 minutes. Exhibit R-5. In May 2011,
Student received S/L services on May 24, 2011 for 60 minutes. S/L. SERVICES PROVIDER
reported that Student was absent on May 3, 2011 and May 9, 2011. Exhibit R-6.

16. On May 31, 2011, Educational Advocate wrote DCPS COMPLIANCE CASE
MANAGER that Parent was not in agreement with Student’s January 12, 2011 IEP because (i)

the PLOP section needed to be updated, (ii) Student needed more out-of-general education





support and (iii) the IEP did not contain at BIP. Exhibit P-27. On June 3, 2011, Parent filed the
present due process complaint.

17.  Student’s grades in English and mathematics declined dramatically over the
2010-2011 school year. InvEnglish, his grades declined from A- for the first grading period to F
for the last period. In mathematics, his grades declined from A for the first grading period to D
for the final period. In world history and in science, Student scored consistent F’s or D’s over
the entire school year. Exhibit R-1.

18.  OnJune 24, 2011, three weeks after the latest due process complaint was filed,
Educational Advocate wrote the MS SPED COORDINATOR to ask when the IEP team could
assemble to determine whether Student was eligible for ESY. On the same date, SPED
Coordinator wrote back to coordinate available dates for the meeting. On July 7, 2011,
Compliance Case Manager wrote Educational Advocate to offer several dates in July for the
MDT team to meet to “Discuss issues related to 6/3/11 DPC (e.g. IEP present levels of

performance, BIP, ESY and other parental’s [sic] concerns.” Exhibit P-29.

CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the argument and legal memoranda of counsel, as
well as this Hearing Officer’s own legal research, the Conclusions of Law of this Hearing
Officer are as follows:

DISCUSSION

The burden of proof in a due process hearing is the responsibility of the party seeking

relief — the Parent in this case. See D.C. Regs. tit. 5-E, § 3030.3. See, also, Schaffer ex rel.






Schaffer v. Weast, 546 U.S. 49, 62, 126 S.Ct. 528, 536, 163 L.Ed.2d 387 (2005); Hester v.
District of Columbia, 433 F.Supp.2d 71, 76 (D.D.C. 2006).

1. WAS JANUARY 12, 2011 IEP DEFICIENT BECAUSE IT OMITTED
UPDATED PRESENT LEVELS OF PERFORMANCE AND A BEHAVIOR
INTERVENTION PLAN?

Parent alleges that Student’s January 12,2011 IEP was not adequate because it repeated
the PLOP from Student’s July 27, 2010 IEP and omitted a Behavior Intervention Plan (“BIP”).
Under the U.S. Supreme Court’s decision in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U.S. 176, 200, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982), when considering the
adequacy of an IEP, the Hearing Officer must address two questions that are aimed at DCPS's
paralleling responsibilities to comply with the procedural and substantive requirements of the
IDEA: First, has the State complied with the procedures set forth in the Act? And second, is the
individualized educational program developed through the Act's procedures reasonably
calculated to enable the child to receive educational benefits? Rowley, 458 U.S. at 206-07, 102
S.Ct. 3034. See, also, e.g., Suggs v. District of Columbia, 679 F. Supp.2d 43, 47-48 (D.D.C.
2010). Parent does not allege any procedural deficiencies in her due process complaint.
Accordingly, my inquiry must be whether the IEP was reasonably calculated for Student to
receive sufficient educational benefits to meet the requirements of a FAPE. See, e.g., N.S. v.
Dist. of Columbia, 709 F. Supp. 2d 5'7, 60, 54 IDELR 188 (D.D.C. 2010).

(i) Present Levels of Performance

The IDEA mandates that an IEP shall include a statement of the child’s present levels of
academic achievement and functional performance, including how the child’s disability affects
the child’s involvement and progress in the general education curriculum (i.e., the same

curriculum as for nondisabled children). 34 C.F.R. § 300.320(a) (1). The IEP team must review






the child’s IEP periodically, but not less than annually, to determine whether the annual goals for
the child are being achieved; and revise the IEP, as appropriate, to address any lack of expected
progress toward the annual goals. 34 C.F.R. § 300.324(b).

In this case, when the Student’s IEP team met on January 12, 2011, the purpose was to
comply with the December 15, 2010 HOD directive “to review and revise the [July 27, 2010]
IEP to ensure that it is designed to meet the educational and functional needs of the Student.”
The Hearing Officer did not order the IEP team to revise the annual goals from the July 27, 2010
IEP or to update the PLOP section. Furthermore, the HOD required that the Parent object to any
portion of the IEP with which she did not agree no later than January 20, 2011. Parent has not
shown that she objected fo the PLOP section of the IEP or requested that it be updated until she
filed her due process complaint on June 3, 2011. I find that neither the IDEA nor the December
15, 2010 HOD required that Student’s PLOP be updated at the January 12,2011 IEP meeting.
DCPS prevails on this issue.

(ii) Omission of BIP

Parent contends that the January 12, 2011 IEP was inadequate because it did not include
a BIP. It appears that this claim is barred under the doctrine of prior adjudication. “‘Res judicata
bars re-litigation not only of matters determined in a previous litigation but also ones a party
could have raised.”” Owens v. Dist. of Columbia, 631 F. Supp. 2d 48, 55 (D.D.C. 2009) (citing
Capitol Hill Group v. Pillsbury, Winthrop, Shaw, Pittman, LLC, 569 F.3d 485, 491 D.C. Cir.
2009)). Hence, “claim preclusion precludes the litigation of claims, not just arguments.”
Theodore v. District of Columbia, Civil Action No. 09-0667 (D.D.C. March 28, 2011) (citation

and internal quotation omitted.) Parent filed prior due process complaints for this Student on

October 7, 2010 and December 8, 2010. Parent could have raised the issue of incorporating a






BIP into Student’s IEP in either proceeding. Parent may, therefore, be barred under the doctrine
of prior adjudication from litigating in this proceeding whether the January 12, 2011 IEP should
have contained a BIP.

Even if the claim were not precluded, I find that Parent has not established that the
omission of a BIP in the January 12, 2011 IEP resulted in a denial of FAPE to Student. The
IDEA requires, in the case of a child whose behavior impedes the child's learning or that of
others, that the IEP team consider the use of positive behavioral interventions and suppprts, and
other strategies, to address that behavior. See 20 U.S.C. § 1414(d)(3); 34 CFR §
300.324(a)(2)(1). However, the IDEA does not require that a BIP be incorporated into a child’s
IEP. See School Bd. School Dist. No. 11 v. Renollett, 440 F.3d 1007, 1011 (8th Cir. 2006).
Moreover, the December 15, 2010 HOD required Parent to notify DCPS of any objections to the
January 12, 2011 IEP no later than January 20, 2011. Parent has not shown that she objected to
the omission of a BIP in the January 12, 2011 IEP as required by the HOD.‘ I find that the
evidence does not establish that the omission of a BIP in the January 12, 2011 IEP resulted in an
IEP not reasonably calculated for Student to receive educational benefits. DCPS prevails on this
issue.

2. DID DCPS DENY STUDENT A FAPE BY FAILING TO PROVIDE THE

IS};’;E;ECI—I/LANGUAGE SERVICES SPECIFIED IN THE JANUARY 12, 2011

In her complaint for due process, Parent alleges that Student was not provided with
speech and language therapy from April 24, 2011 through May 31, 2011. “[T]o prevail on a
claim under the IDEA, a party challenging the implementation of an IEP must show more than a
de minimis failure to implement all elements of that IEP, and, instead, must demonstrate that the

school board or other authorities failed to implement substantial or significant provisions of the
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IEP.” S8.S. ex rel. Shank v. Howard Road Academy, 585 F.Supp.2d 56, 68 (D.D.C. 2008); See,
also, Catalan ex rel. E.C. v. District of Columbia, 478 F.Supp.2d 73, 75 (D.D.C. 2007).

The January 12, 2011 IEP provides that Student is to receive 120 minutes per month of
Speech-Language Pathology. S/L Service Provider’s Service Tracker records indicate that
Student received 120 minutes of S/L services in April, but only 60 minutes of S/L services in
May. Service Provider reported that Student was absent from class on two days in May when
she offered S/L services and that school was closed for parent-teacher conferences on another
day. I find that DCPS’s failure to provide one hour of S/L services in May 2011 was not a
material deviation from the January 12, 2011 IEP and does not constitute a denial of FAPE. See
Catalan, supra, 478 F.Supp.2d at 76 (Therapist’s missing a handful of sessions not substantial
enough to constitute a FAPE deprivation.) DCPS prevails on this issue.

3. DID DCPS FAIL TO IMPLEMENT STUDENT’S IEP BY NOT UTILIZING A
POINT SYSTEM BEHAVIOR PROGRAM?

Parent also contends that DCPS failed to implement the January 12, 2011 IEP by failing
to implement a point system behavior program — allegedly agreed to by the IEP team. The
January 12, 2011 IEP does not contain a provision for a point system to be used for Student. The
evidence does establish that at the January 12, 2011 IEP meeting, School Social Worker stated
that she would initiate a “How am I Doing Teacher Progress Worksheet,” which she described as
a point/reward system that would assist Student and allow him to earn incentives and achieve
identifiable goals. However, the worksheet was not an element or provision of the IEP.
Assuming the Social Worker did not carry through on her commitment to initiate the worksheet
system, her omission would not constitute a failure by DCPS to implement an element or

provision of the IEP. DCPS prevails no this issue.
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4. DID DCPS DENY STUDENT A FAPE BY NOT RECONVENING IEP TEAM
-TO REVIEW THE JANUARY 12, 2011 IEP AFTER 30 DAYS, AND TO
CONSIDER STUDENT’S NEED FOR EXTENDED SCHOOL YEAR (“ESY”)
SERVICES?

Under the IDEA, the IEP team must review the child's IEP periodically, but not lesg*than
annually, to determine whether the annual goals for the child are being achieved. 34 CFR §
300.324(b)(i). Parent alleges that the IEP team agreed at the January 12, 2011 IEP meeting to
reconvene in 30 days to discuss student’s progress. Educational Advocate also testified that
there was no discussion of Student’s need for ESY services at the January 11, 2011 IEP meeting
and that she believed that ESY services would be discussed at the 30 day IEP review. The
January 11, 2011 IEP reports “Don’t know yet” whether ESY services were required for Student
and that ESY would be reviewed again for the 2010-2011 school year.

In my findings of fact, I concluded that the written evidence does not establish that DCPS
~ agreed to reconvene the IEP team after 30 days. The evidence does establish that Educational
Advocate requested a follow-up IEP review meeting on June 24, 2011, to which request DCPS
immediately agreed. Upon receipt of Educational Advocate’s email request, SPED Coordinator
acted expeditiously to convene Student’s MDT team to consider ESY? and other issues related to
the present due process complaint. I find therefore that DCPS did not deny Student a FAPE by
not convening a 30 day IEP review meeting of his IEP/MDT team. DCPS prevails on this issue.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ORDERED:

All relief requested by the Parent in her Due Process Complaint is denied.

2 The evidence in this case does not establish whether Student would have been eligible for

ESY services in summer 2011. See, e.g., S.S. ex rel. Shank v. Howard Road Academy, 585
F.Supp. 2d 56, 68-69 (D.D.C. 2008), citing MM v. Sch. Dist. of Greenville County, 303 F.3d 523,
337-38 (4th Cir. 2002) (“ESY Services are only necessary to a FAPE when the benefits a
disabled child gains during a regular school year will be significantly jeopardized if he is not
provided with an educational program during the summer months.”)
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Date: _August 15, 2011 s/ Peter B. Vaden
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(10).











DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

[STUDENT],!
through the Parent/Guardian, *
Date Issued: 8/18/11

Petitioner,
Hearing Officer: Seymour DuBow
V.
Case No:
DCPS,
Hearing Date: 8/11/11Room: 2009
Respondent. .

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

A due process complaint was filed by counsel for petitioner on June 22, 2011. He alleges
that DCPS denied a FAPE to the student by developing an inappropriate IEP because it did not
contain sufficient hours of specialized instruction outside of general education. Counsel for
petitioner also claims that the student’s placement at School is inappropriate
because of his low functioning and emotional issues and his failures in all classes despite
interventions the school has implemented. Counsel for respondent filed a response on July 11,
2011 denying the allegations in the due process complaint and asserting that the student failed to
take advantage of the FAPE and educational opportunities offered by DCPS because of his
truancy. On July 15,2011 a prehearing conference was held with counsel for petitioner Miguel

Hull and counsel for respondent DCPS Cheri Cooley. The prehearing Order was issued on July

! Personal identification information is provided in Appendix A.





18,2011. The prehearing Order indicated that counsel for petitioner stated that he did not have a
resolution meeting scheduled for July 5, 2011, but that he agreed with the DCPS case manager

by telephone on that date to go forward to a due process hearing. Counsel for petitioner did

not inform this hearing officer of that disposition development until the prehearing

conference despite the Prehearing Notice requirement to inform this hearing officer of the

disposition as soon as knewn. Counsel for petitioner agreed that the resolution period should

run out to the end of the thirty day period of July 22, 2011 and that the HOD is due September 5,
2011. The issues to be decided at the due process hearing are: 1. Is the student’s current IEP
inappropriate for not containing sufficient hours of specialized instruction outside of general
education? 2. Is the student’s placement at | School inappropriate because of his
low functioning and emotional issues and his failures in all classes despite interventions the
school has implemented? The relief requested is placement at the non-public full-time special
education program at New Vision Academy.

The due process hearing convened at 9:30 a.m. on August 11, 2011 in Room 2009 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Miguel Hull
represented the petitioner and Cheri Cooley represented the respondent DCPS. The hearing was
closed. At the outset of the hearing, petitioner’s documents P-1-P-15 and respondent’s
documents R-1-R-5 were admitted into evidence without objection. All witnesses were sworn
under oath prior to testifying. Counsel for petitioner called as witnesses: the mother and the
educational advocate, Juan Fernandez, who testified in person and Toni Hurt from the New

who testified by telephone. Counsel for respondent DCPS did not call any

witnesses.






JURISDICTION

The hearing was convened on August 11, 2011 pursuant to jurisdiction under Public Law
108-446, The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as
IDEA), Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District

of Columbia Municipal Regulations.

BACKGROUND

Counsel for petitioner alleges that the IEP is inappropriate because it has insufficient
hours of specialized instruction and behavioral support services to address his low functioning
and disability. Counsel for petitioner also alleges that the placement at School is
inappropriate because the school has not been successful with the interventions they have tried in
meeting the student’s needs. The student has been failing all his classes. Counsel for respondent
DCPS counters that the IEP calls for 19.5 hours a week of specialized instruction outside of
general education and one hour a week of behavioral support services which is almost tﬁe
student’s entire school day, but that the student truancy is preventing him from taking advantage
of the educational opportunities offered by the IEP. The student had extensive unexcused

absences last school year.

ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:
1. Is the student’s current IEP inappropriate for not containing sufficient hours of

specialized instruction outside of general education?






2. Is the student’s placement at School inappropriate because of his low
functioning and emotional issues and his failures in all classes despite interventions
the school has implemented?

The relief requested is placement at the non-public full-time day special education program at

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue one- the inappropriateness of the IEP-are as follows:

1. The student is a .year-old male student who has been found eligible
for special education services by DCPS as a student with the disability
classification of Emotional Disturbance. (P-3)

2. The student attended School for the 2010-2011
School Year. (P-3)

3. The student’s IEP of November 9, 2010 calls for 19.5 hours per week of
specialized instruction outside of general education and one hour a week
of behavioral support services outside of general education. (P-3 at p.3)

4. The student’s Report Card dated May 10, 2011 shows the student received-
Fs in Learning Lab 3 and D.C. History for the fourth advisory. There
were no grades listed in his other classes. The teachers’ notes indicate
excessive absences in Learning Lab 3, Biology and Algebra. (P-7)

5. The student’s Report Card dated June 18, 2010 showed the student failed

all his courses. (P-7)






A psycho educational evaluation was conducted on the student on
February 1, 2010 by the Child Guidance Clinic of the Superior Court of
the District of Columbia Family Court-Court Social Services Division. (P-
8) On the WISC-IV test the student had a full-scale IQ score between 54-
64 placing his overall cognitive ability in the Extremely Low Range and
puts him at the 0.3 percentile when compared to adolescents his age. He
has major difficulties with verbal knowledge and reasoning abilities. On
“the Woodcock-Johnson Tests of Achievement (WJ-III) The student had a
standard score of 51 on Broad Reading which is 2.3 grade equivalent, a 64
on Broad Math which is 3.7 grade equivalent, a 39 on Broad Written
Language which is 1.8 grade equivalent, a 48 on Basic Reading which is
2.2 grade equivalent, a 60 on Reading Comprehension which is 2.7 grade
equivalent, a 69 on Math Calculation Skills which is a 4.4 grade
equivalent and a 65 on Math Reasoning which is 3.5 grade equivalent. (P-
8 at pages 9-10) He was also administered the Vineland Adaptive
Behavior Scale and his overall composite score was 91 which placed his
functioning in the Adequate range. The evaluator found: “[student’s]
cognitive, achievement, and adaptive functioning skills suggest that he
suffers from an Intellectual Disability (Mild Mental Retardation).” (P-8 at
p.10) The evaluator concluded: “Results from his evaluation indicate that
[student] suffers from Disruptive Behavior Disorder, Cannabis
Dependence Disorder, and a rule out of Posttraumative Stress Disorder.

[Student’s] emotional and behavioral difficulties are likely associated with






his cognitive challenges and trauma related to being shot and finding out
about his biological father. = Without community and therapeutic
intervention [student’s] externalizing behaviors and substance abuse will
become more severe.” (P-8 at p.14) The evaluator recommended updating
his IEP to change his disability classification to Intellectual Disability and
provide small classroom instruction and one-on-one tutoring. (P-8 at p.15)
The student’s attendance summary from August 16, 2010 to July 7, 2011
showed he had 484 unexcused absences from individual classes and 59
lates. (R-4) The student has attendance problems because he is ashamed
of his low functioning and does not want other students to know of his low
level of reading. (Testimony of Mother, R-5 at p.2, P-5 at p.2) There was
no evidence presented by counsel for petitioner that the student’s truancy
was related to his disability of emotional disturbance.

The student refuses to see the school social worker for his one hour a week
of behavioral support services. (Testimony of Mother, R-5 at p.2, P-5 at.
p-2)

The special education teacher has offered to provide the student with

individual instruction after class in mathematics. The student has not

taken advantage of this offer of instruction. (Testimony of Mother)






After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue two- the inappropriateness of student’s placement at

II.

School-are as follows:

. The student has been attending School for the 2010-2011

School Year. (Testimony of Mother, P-3)

. The student has had 484 unexcused absences from individual classes and 59

lates during the last school year. (R-4)

. The student’s special education teacher has offered to provide additional

individual assistance to the student after class, but the student has not availed

himself of that opportunity. (Testimony of Mother)

. The student has refused to see the school social worker to receive the one hour

a week of behavioral support services provided for in his [EP. (Testimony of

Mother, R-5 at p.2)

. The student’s special education classes have a small student to teacher ratio.

In the citizenship class there were two students to one special education

teacher and the Learning Lab was a small setting. (Testimony of

.School is able to implement the student’s IEP calling for 19.5
hours a week of specialized instruction outside of general education and one

hour a week of behavioral support services.





CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F. 3d 194 (3" Cir. 2003) The educational
advocate’s testimony about his discussion with the student’s special education teachers about the
services offered and the student teacher ratio is credible based on my observation of his
straightforward answers to counsels’ questions.

DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue one- the
inappropriateness of the IEP-are as follows:

In determining if an IEP meets the substantive requirements of the IDEA, The United
States Supreme Court in Board of Education v. Rowley, 458 U.S. 176 (1982) held that courts
must determine “is the individualized educational program developed through the Act’s
procedures reasonably calculated to enable the child to receive educational benefits?” Rowley,
458 U.S. at 206-07.

Counsel for petitioner argues that the IEP has insufficient hours of specialized instruction
and behavioral support services to address his low functioning and disability. Counsel for
respondent DCPS counters that the IEP calls for 19.5 hours a week of specialized instruction
outside of general education and one hour a week of behavioral support services which is almost
the student’s entire school day, but that the student truancy is preventing him from taking
advantage of the educational opportunities offered by the IEP.

In Hinson v. Merritt Educational Center, 579 F. Supp. 2d 89 (D.D.C. 2008), the Court

held:






Here, there is evidence that the student has been absent from school for substantial
periods of time. Although the Parties disagree on whether all the student’s absences were
voluntary, the Hearing Officer found that both Plaintiff and Defendant agree that ‘the
student did not attend classes.” A.R. at 5. In light of N.H.’s extensive absences
throughout the school year and giving proper deference to the Hearing Officer’s
Determination, Plaintiff has not shown that the student’s poor academic performance
resulted from a lack of appropriate services rather than the student’s own extended
absences. The Hearing Officer’s conclusion that N.H. was not ‘availing himself of
educational benefit’ under these circumstances was a reasonable determination. Indeed,
it is difficult to say how the Hearing Officer could have determined that the services in
the IEP were not working when the student had not taken advantage of those services.

In this case, the student has had excessive unexcused absences totaling 484 unexcused
absences from individual classes and 59 lates during the last school year. The student has
refused to see the school social worker to receive the one hour a week of behavioral support
services offered in his IEP. The student has not availed himself of the extra instructional
assistance offered by his special education teacher. The testimony of the mother is that the
student does not go to class because he is ashamed of his low reading level and does not want to
be embarrassed in front of his peers. That reason does not indicate that it is the student’s
disability of emotional disturbance that is keeping him from attending class. Counsel for
petitioner has offered no evidence, especially expert testimony, that the student’s disability is
preventing him from attending class. The student’s IEP calls for 19. 5 hours a week of
specialized instruction and one hour a week of behavioral support services. This is an extensive
amount of specialized instruction and related services, but it is difficult to determine if the IEP is
working when the student does not attend classes and refuses to see his social worker for related
services or avail himself of additional individual instructional assistance offered by his special
education teacher. See also Garcia v. Board of Education of Albuquerque Public School, 520 F.

3d 1116 (10™ Cir. 2008) where the Tenth Circuit Court of Appeals affirmed a district court’s

denial of compensatory education because the student demonstrated an unwillingness to return to






school and the student would not choose to benefit from the compensatory education services
that she might receive from the court. Counsel for petitioner has failed to meet his burden of
proof that the student’s IEP is not reasonably calculated to provide educational benefit.

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Léw of this Hearing Officer on issue two- the
inappropriateness of the placement-are as follows:

The second issue to address is whether the placement at Roosevelt High School is |
appropriate. The Supreme Court held in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U.S. 176, 201 (1982) that IDEA was intended to provide a “basic floor of
opportunity” and an individualized plan “designed to provide educational benefit to the
handicapped child.” See Schoenbach v.District of Columbia, 309 F. Supp. 2d 71, at 80 (D.D.C.
2004) This Circuit has held that a school has met its obligation to provide a FAPE if the school’s
program “confers some educational benefit.” Kerkam v. Superintendent, District of Columbia |
Public Schools, 931 F 2d 84 (D.C. Cir. 1991) The analysis of the appropriateness of a public
school placement “is not comparative.” Jenkins. v. Squillacote, 935 F.2d 303, 305 (D.C.Cir.
1991) Although IDEA guarantees a FAPE, it “does not necessarily guarantee the child [with the
disability] the best available education.” Holland v. DiSWict of Columbia, 71 F.3d 417,419
(D.C.Cir. 1995). Nor does IDEA ensure that a FAPE will consist of the precise plan that the
parent desires. See Shaw v. District of Columbia, 238 F.Supp. 2d 127,139 (D.D.C. 2002). An
IEP must be ‘reasonably calculated’ to confer educational benefits on the child, ...but it need not
“maximize the potential of each handicapped child commensurate with the opportunity presented
non-handicapped children.” Rowley at 200, 207. , quoted in Anderson v. District of Columbia,

606 F. Supp. 2d 86, 92 (D.D.C. 2009)
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In this case, this hearing officer finds that School is able to implement the
student’s current IEP. (See Findings of Fact I1.-#6) School is offering a small
student to teacher ratio and small setting for the student’s special education classes. (See
Findings of Fact II. #5) School’s special education teachers are offering
additional instruction to the student, but he is not availing himself of this instruction. (See
Findings of Fact II. #3) The student is also refusing to participate in the behavioral support
sessions one hour a week provided by the school social worker pursuant to the student’s IEP.
(See Findings of Fact II. #4) The placement .School is offering educational
benefits to the student, but the student has not taken advantage of these educational
opportunities. This Circuit has held in Jernkins, 935 F. 3d at 305 “[I]f there is an ‘appropriate’
public school program available...the District need not consider private placement, even though
a private school might be more appropriate or better able to serve the child.” The Supreme Court
in Burlington School Committee v. Department of Education, 471 U.S. 359 (1985) and Florence
County School Dist. Four v. Carter, 510 U.S. 7 at 15 (1993) has held that parents “are entitled to
reimbursement only if a federal court concludes both that the public placement violated IDEA
and that the private school placement was proper under the Act.” Since this hearing officer has
answered the threshold question that there is no denial of a FAPE with the present placement at

Roosevelt High School, it is not necessary to do further analysis on the second prong of the

Supreme Court test for reimbursement.






ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
Counsel for petitioner’s request for relief is DENIED and the case is DISMISSED

with prejudice.
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Ofﬁéer Determination in

accordance with 20 USC §1415(1).

Date: 8/18/11 Seymour DuBow /4/
Hearing Officer
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