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Office of the State Superintendent of Education 

Office of Dispute Resolution 
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_________________________________________________________________     
Parent, on behalf of Student,1 ) 
Petitioner, ) 

) Hearing Dates: 4/9/26; 4/10/26; 
v. ) 4/20/26  

) Hearing Officer: Michael Lazan 
)  Case No.: 2025-0226 

District of Columbia Public Schools, ) 
Respondent.  )  

HEARING OFFICER DETERMINATION 

I. Introduction

This case involves an X-year-old student who is currently eligible for services as 

a student with Other Health Impairment.  On December 19, 2025, a Due Process 

Complaint (“Complaint”) was received by District of Columbia Public Schools (“DCPS” 

or “Respondent”) pursuant to the Individuals with Disabilities Education Act (“IDEA”).  

The Complaint was filed by the Student’s mother (“Petitioner”).  On December 29, 2025, 

Respondent filed a response.  The resolution period expired on January 18, 2026.     

II. Subject Matter Jurisdiction

This due process hearing was held, and a decision in this matter is being rendered, 

pursuant to the Individuals with Disabilities Education Improvement Act (“IDEIA”), 20 

U.S.C. Sect. 1400 et seq., its implementing regulations, 34 C.F.R. Sect. 300 et seq., Title 

38 of the D.C. Code, Subtitle VII, Chapter 25, and the District of Columbia Municipal 

Regulations, Title 5-A, Chapter 30. 

1 Personally identifiable information is attached as Appendix A and must be removed prior to public 
distribution. 
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III. Procedural History 

  After Petitioner filed a motion to amend the Complaint, an amended Complaint 

was filed on February 2, 2026.  An order permitting the filing of the amendment was 

issued on February 11, 2026, on consent.  

 On February 11, 2026, a prehearing conference was held.  Attorney A, Esq., 

counsel for Petitioner, appeared.  Attorney B, Esq., counsel for Respondent, appeared.  A 

prehearing conference order was issued on February 18, 2026, summarizing the rules to 

be applied in the hearing and identifying the issues in the case.   

 On April 2, 2026, Petitioner moved to extend the deadline for the Hearing Officer 

Determination (“HOD”) to April 27, 2026.  This motion was granted through an order 

dated April 10, 2026.   

 This was a closed proceeding, with three hearing dates: April 9, 2026, April 10, 

2026, and April 20, 2026.  After the hearing on April 20, 2026, the parties presented oral 

closing statements on the record.  Petitioner was again represented by Attorney A, Esq.  

Respondent was again represented by Attorney B, Esq.  Petitioner moved into evidence 

exhibits P-1 through P-55.  Objections were filed with respect to exhibits P-8, P-10, P-11, 

P-12, P-33, P-34, P-35, P-43, P-47, P-48, and P-51.  These objections were overruled.  

Exhibits P-1 through P-55 were admitted.  Respondent moved into evidence exhibits R-1 

through R-33 without objection.   

 Petitioner presented as witnesses, in the following order: the Student; Petitioner; 

Witness A, an occupational therapist (expert in evaluating students for occupational 

therapy); Witness B, an advocate (expert in special education); Witness C, a coordinator 

at School C (expert in special education), and Witness D, director of special education at 
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School C (expert in special education).  Respondent presented as witnesses: Witness E, 

an occupational therapist (expert in occupational therapy); Witness F, a school 

psychologist (expert in school-based psychology); Witness G, a monitoring specialist 

(expert in special education); Witness H, a social worker at School B (expert in school-

based social work); Witness I, a special education teacher at School B (expert in special 

education programming and placement); Witness J, director of special education at 

School B (expert in special education programming and placement); and Witness K, 

director of special education at School A (expert in special education programming and 

placement). 

IV. Issues 

 As identified in the Prehearing Conference Summary and Order and in the 

Complaint, the Free and Appropriate Public Education (“FAPE”) issues to be determined 

in this case are as follows: 

 1.  Did DCPS fail to determine the Student to be eligible for services 
during the 2023-2024 school year?  If so, did DCPS deny the Student a FAPE?  
 
 Petitioner claimed that DCPS should have determined the Student to be eligible 

for services after an evaluation of the Student when s/he entered DCPS at the start of the 

2023-2024 school year.  

 2.  Did DCPS fail to comprehensively reevaluate the Student and/or 
reevaluate the Student in all areas of suspected disability in or about July 2025?  If 
so, did DCPS deny the Student a FAPE?  
 
 Petitioner contended that the Student required a Functional Behavior Assessment 

(“FBA”)/Behavior Intervention Plan (“BIP”), an occupational therapy evaluation, and 

vocational assessments.  
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 3.  Did DCPS deny the Student a FAPE through the Individualized 
Education Program (“IEP”) and placement offered to the Student in November 
2025?  
 
 Petitioner contended that the November 2025 IEP did not include enough 

specialized instruction or behavioral support services; that the present levels of 

performance sections on reading and writing included only minimal information, with no 

data from the Student’s psychological evaluation; and that the IEP was not based on 

comprehensive testing, since DCPS failed to provide the Student with occupational 

therapy, an FBA, or vocational assessments.  Petitioner also contended that the Student 

needed a more restrictive placement that aligned with his/her individual needs. 

V. Findings of Fact 

1. The Student is an X-year-old who is eligible for services as a student with 

Other Health Impairment.  The Student has issues with anxiety, temperament, and 

attention span and has been diagnosed with arthritis, Attention Deficit Hyperactivity 

Disorder (“ADHD”), and diabetes.  Testimony of Petitioner; Testimony of Student; R-7.  

In school, the Student struggles with writing, following multi-step directions, organizing 

materials, doing homework, keeping peace with peers, and having challenging 

conversations.  Testimony of Witness A; Testimony of Petitioner. 

2. From approximately 2018 to 2022, the Student attended DCPS schools.  

The Student was provided with a Section 504 plan to address his/her medical issues.  The 

Student did relatively well at school during this period.  Testimony of Witness B; P-11; 

Testimony of Witness A.  

3. The Student attended School A, a DCPS public school, during the 2023-

2024 school year.  Staff observations of the Student noted his/her chronic absenteeism 
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and hall-walking.  The Student would also spend extended time in the nurse’s suite.  P-6; 

P-37.  On October 3, 2023, DCPS issued a new Section 504 plan for the Student.  The 

plan provided for diabetes care accommodations including nurse access, snacks, extended 

time, and emergency protocols.  The plan also addressed the Student’s issues with using 

his/her phone in class.  Teachers were directed to hold onto the Student’s phone or keep it 

in close proximity.  They were also directed to address the Student’s excessive bathroom 

use.  The Student was also to be provided with breaks and redirection.  The plan also 

provided for flexible scheduling.  P-14.   

4. According to the Student’s report card for the 2023-2024 school year, the 

Student was reading at the tenth-grade level.  P-37-4.  The Student felt that the school 

was chaotic, and s/he earned one credit in public speaking.  The Student was retained 

during the 2023-2024 school year.  Testimony of Student; Testimony of Witness B; P-40.   

5. The Student continued to attend School A during the 2024-2025 school 

year.  On August 26, 2024, a social worker contacted Petitioner in response to concerns 

about the Student’s classroom behavior.  P-6-6.  On September 24, 2024, DCPS issued a 

Section 504 plan for the Student for the 2024-2025 school year.  The plan again 

addressed the Student’s diabetes and attentional issues, like the prior plan.  P-16. 

6. On September 30, 2024, one of the Student’s teachers at School A emailed 

Petitioner with concerns about the Student’s attendance and performance.  P-6-7.  In 

October 2024, three attempts were made to conduct a classroom observation of the 

Student, but s/he was unavailable.  P-6-9.  On October 17, 2024, Petitioner signed a 

consent for the Student’s initial special education evaluation.  In October and November 
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2024, multiple attempts to test the Student were made, but the team was unable to meet 

with the Student due to his/her absences and medical issues.  P-6-8.  

7. From November 12, 2024, through November 15, 2024, the Student was 

tested through a psychological evaluation.  The evaluator administered the Woodcock 

Johnson IV Tests of Achievement (Form A) and the Wechsler Intelligence Scale for 

Children-Fifth Edition.  The Student scored a full-scale IQ of 84, in the low average 

range, with scores in the very low range in working memory and processing speed.  The 

Student’s academic testing reflected low average scores in broad reading and broad math, 

a low score in broad written language, and a very low score in written expression.  P-6. 

8. On December 3, 2024, and December 4, 2024, the School A psychologist 

contacted Petitioner to obtain behavioral assessment protocols.  Petitioner indicated that 

she would complete the requested information, and she disclosed that she had a medical 

condition.  P-6-8; Testimony of Witness B.  When Petitioner did not complete the 

requested information, DCPS issued a Prior Written Notice on December 10, 2024, 

exiting the Student from the special education evaluation process due to lack of 

attendance and incomplete assessment data.  P-21.   

9. In January 2025, a School A counselor spoke with Petitioner about a 

potential school transfer.  Petitioner expressed interest in School B.  On January 28, 2025, 

the counselor initiated the referral process.  On April 28, 2025, the Student enrolled at 

School B.  During the remaining twenty-six school days at School B, the Student had 

twenty-six unexcused absences and one unexcused tardy.  P-6; P-27.   

10. During the 2024-2025 school year, the Student failed every class except 

advocacy, for which s/he received a “C” grade.  The Student’s cumulative grade point 
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average (“GPA”) was 0.13.  The Student was frequently absent, often used his/her phone 

inappropriately in class, and completed work inconsistently.  P-6; P-38.  The Student was 

not promoted after the 2024-2025 school year.  Testimony of Witness B; P-40.    

11. On June 23, 2025, a referral was received for the Student to be evaluated 

for special education services.  P-30.  On July 8, 2025, DCPS completed a comprehensive 

psychological evaluation report based on November 2024 testing.  The evaluation stated 

that the Student had issues with organizing, written expression, and reading and writing 

fluency.  The evaluation also reported on discussions with the Student’s teachers.  The 

Student’s government and civics teacher stated that the Student was on his/her phone 

“playing games each day” and was “not motivated to complete the course.”  The 

Student’s social studies teacher said that the Student was intelligent and demonstrated a 

strong ability to engage in critical thinking, especially when topics were personally 

relevant.  This teacher also indicated that the Student struggled to complete work 

consistently and maintain focus in class, often appeared tired, and had difficulty staying 

awake for the full duration of lessons.  This teacher also mentioned how excessive phone 

use contributed to the Student’s lack of sustained academic engagement, and the teacher 

discussed how the Student was easily distracted and had difficulty sustaining attention to 

tasks.  Testimony of Witness A; Testimony of Witness B; P-6.   

12. The Student continued at School B for the 2025-2026 school year.  The 

Student was class-avoidant at School B.  When the Student did go to class, s/he would 

often use his/her headphones during lessons.  The Student also often went to Witness F’s 

office to check in, ask for a snack, discuss an incident, or avoid class.  The Student would 

often share that s/he did not like school.  The Student would also walk the hallways, 
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usually with headphones on.  Though the Student could be redirected, s/he would often 

appear to comply with the redirection but then continue with the behavior.  For example, 

the Student might be “walked” to the classroom where s/he was supposed to be, but s/he 

would not go into the classroom and would instead wait outside the room.  Testimony of 

Witness F; Testimony of Witness H.   

13. On September 25, 2025, DCPS held an eligibility determination meeting 

for the Student.  P-8.  DCPS then issued a final eligibility determination report finding 

the Student eligible for special education services under the disability classification of 

Other Health Impairment, based on his/her Type I diabetes and its adverse effect on 

his/her educational performance.  P-17.   

14. On November 13, 2025, an IEP team was convened to develop the 

Student’s initial IEP at School B.  At the IEP meeting, the team discussed the Student’s 

academic levels and his/her persistent hall-walking.  Petitioner expressed concern that the 

Student was leaving school early and asked to be notified when the Student left the 

building.  Petitioner also asked for an attendance contract to encourage the Student to 

attend class regularly and requested a meeting with the Student’s teachers to discuss 

his/her behavior and academic progress.  Petitioner asked for a mathematics goal, but the 

school team said that the Student’s math scores for high-order thinking were average.  

Petitioner also requested occupational therapy services and goals to support the Student’s 

writing skills.  The IEP recommended 2.25 hours of specialized instruction per week 

(forty-five minutes each in reading, writing, and math) inside the general education 

classroom and one hour of behavioral support services per month outside the general 

education classroom.  The IEP identified areas of need in reading, written expression, 



Hearing Officer Determination 
Michael Lazan, Hearing Officer 
Case # 2025-0226 
 

9 

math, and emotional, social and behavioral development.  The IEP said that, although the 

Student attended school, s/he struggled with attending and remaining in the classroom 

and did not fully engage in work completion.  The IEP indicated that the Student often 

left the classroom, struggled with redirection from adults, and had been observed balling 

his/her fist up, cursing, and walking off when given direction from adults in the school 

building.  P-18; Testimony of Witness J.  This IEP was amended on December 19, 2025, 

to add language related to transition services.  R-7. 

15. An occupational therapy evaluation of the Student was conducted in 

January 2026.  The evaluator observed the Student and conducted limited testing.  The 

Student was observed to use a slow pace, and the Student’s writing was described as 

having misalignment and foundation concerns.  The evaluator also reported that the 

Student’s algebra teacher said that, when the Student attended, s/he performed well and 

did not need assistance with typed work or assignments.  The evaluator concluded that 

the Student did not need occupational therapy.  R-12; Testimony of Witness E.   

16. In February 2026, an FBA was written for the Student at School B.  The 

Student was considered to be chronically truant because s/he left school early, arrived 

late, refused to attend school, and engaged in class-avoidant behavior such as walking the 

halls.  The Student increasingly asked to meet with the school mental health team and 

nurse, and s/he was frequently off-task.  In class, the Student would put his/her head 

down and engage in limited verbal communication.  The FBA said that, despite multiple 

emotional health check-ins with the school behavioral support team and 1:1 support from 

teachers, the Student’s behaviors did not improve.  P-31; Testimony of Witness H.   
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17. The Student was enrolled at School B until about early April, 2026.  Goals 

for the Student could not be introduced due to his/her lack of engagement.  Testimony of 

Witness J.  Since April, 2026, the Student has attended School C, a school for children 

with disabilities, including ADHD and emotional disturbance.  School C has twenty-eight 

students, with seven to ten students in a room with a teacher and two behavioral staff.  

The school provides access to a physical therapist, an occupational therapist, and an 

onsite social worker.  The school has a vocational focus, offering courses in culinary arts, 

automotive work, carpentry, cosmetology, fashion, and home economics.  Students 

receive money for attendance.  The school also works with students to help them with 

credit recovery, offers classes over the summer, and provides mentoring.  The Student 

gets weekly counseling at the school.  Testimony of Witness C; Testimony of Witness D.  

18. At School C, the Student attends a culinary arts class and goes to a part-

time job once a week through the school.  The Student has improved his/her grades and, 

as of the date of testimony, had a 2.9 GPA.  The Student’s anxiety has lessened, and s/he 

has improved relations with peers.  The Student does not elope and is completing 

assignments.  Teachers have commented that the Student has done a good job in math, 

science, and history.  A staff member travels with the Student between classes to help 

with transition.  The Student has seven classes per day.  P-49; Testimony of Witness C; 

Testimony of Witness D.  The Student appreciates the small classrooms at School B 

because s/he does not have to wait for help and because the staff are “open minded.”  

Testimony of Student.   
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VI. Conclusions of Law 

 Based on the preceding Findings of Fact, the arguments of counsel, and this 

Hearing Officer’s legal research, the Conclusions of Law in this case are as follows: 

 The burden of proof in District of Columbia special education cases was changed 

by the local legislature through the District of Columbia Special Education Student 

Rights Act of 2014.  That burden is expressed in statute as the following: 

Where there is a dispute about the appropriateness of the child’s 
individual educational program or placement, or of the program or 
placement proposed by the public agency, the public agency shall 
hold the burden of persuasion on the appropriateness of the 
existing or proposed program or placement; provided, that the 
party requesting the due process hearing shall retain the burden of 
production and shall establish a prima facie case before the burden 
of persuasion falls on the public agency. The burden of persuasion 
shall be met by a preponderance of the evidence. 
 

 See D.C. Code § 38-2571.03(6)(A)(i). 

The burden of persuasion therefore lies with Petitioner on issue #1 and issue #2.  Schaffer 

v. Weast, 546 U.S. 49 (2005).  Respondent bears the burden of persuasion on issue #3, 

provided that Petitioner presents a prima facie case.   

 1.  Did DCPS fail to determine the Student to be eligible for services 
during the 2023-2024 school year?  If so, did DCPS deny the Student a FAPE?  
 
 Petitioner claimed that DCPS should have determined the Student to be eligible 

for services after an evaluation of the Student when s/he entered DCPS at the start of the 

2023-2024 school year.  

 The Child Find obligation of the IDEA is codified at 20 USC 1412(a)(3), which 

requires states receiving IDEA funding to have policies and procedures ensuring 

identification and evaluation of all children with disabilities.  The implementing 

regulation at 34 CFR 300.111(a)(1)(i) mandates that states identify, locate, and evaluate 
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“all children with disabilities residing in the State” who need special education and 

related services.  This obligation specifically extends to children who are suspected of 

being children with disabilities in need of special education, even though they are 

“advancing from grade to grade.” 34 CFR 300.111(c)(1).  

 District of Columbia courts have consistently found that Child Find is an 

“affirmative obligation” requiring proactive efforts by school districts, which cannot 

merely react to parental requests.  As a court explained, “as soon as a child is identified 

as a potential candidate for services, DCPS has the duty to locate that child and complete 

the evaluation process.”  N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008).  

In Horne v. Potomac Preparatory P.C.S., the court emphasized that the Local Educational 

Agency’s (“LEA’s”) “duty to locate and conduct an evaluation of a student starts as soon 

as a student is identified as a potential candidate for special education services.”  209 F. 

Supp. 3d 146, 158 (D.D.C. 2016).  The obligation extends to all children suspected of 

having disabilities, not merely those ultimately determined to be disabled.  Integrated 

Design and Electronics Academy Public Charter School v. McKinley, 570 F. Supp. 2d 28 

(D.D.C. 2008).   

 However, to prevail, a Petitioner must show that “school officials overlooked 

clear signs of disability and were negligent in failing to order testing, or that there was no 

rational justification for not deciding to evaluate.”  H.S. v. District of Columbia, No. 

1:23-CV-2982-RCL, 2025 WL 1019300, at *11 (D.D.C. Apr. 4, 2025).  Under the IDEA, 

“the core of educational performance is academic performance.”  Day v. Kipp DC Pub. 

Charter Schs., No. 19-cv-1223-RBW-ZMF, 2021 WL 3507602, at *4 (D.D.C. Jan. 20, 

2021).  Even a dip in academic performance may not implicate a school’s Child Find 

https://1.next.westlaw.com/Document/NAC4F02902C9511DB8665B92FCD9CB674/View/FullText.html?listSource=WebsiteInternal&list=All&transitionType=AIAssistantSearch&contextData=%28sc.Default%29&navigationPath=V1%2FReport%2FShared%2FListProvider%3FreturnTo%3D%252FConversation%252FLandingPage%252Fconversation%252Fc760723f-c7b1-409c-820f-22e6eb7947ac%253FtransitionType%253DDefault%2526contextData%253D%28sc.Default%29%2526VR%253D3.0%2526RS%253Dcblt1.0%2526selectedQaId%253D0&conversationEntryId=b9484c82-0487-43ff-8351-0eb290dfcd9e
https://1.next.westlaw.com/Document/I79793835026611ddb595a478de34cd72/View/FullText.html?listSource=WebsiteInternal&list=All&transitionType=AIAssistantSearch&contextData=%28sc.Default%29&navigationPath=V1%2FReport%2FShared%2FListProvider%3FreturnTo%3D%252FConversation%252FLandingPage%252Fconversation%252Fc760723f-c7b1-409c-820f-22e6eb7947ac%253FtransitionType%253DDefault%2526contextData%253D%28sc.Default%29%2526VR%253D3.0%2526RS%253Dcblt1.0%2526selectedQaId%253D0&conversationEntryId=b9484c82-0487-43ff-8351-0eb290dfcd9e
https://1.next.westlaw.com/Document/I74f955d567b211ddbc7bf97f340af743/View/FullText.html?listSource=WebsiteInternal&list=All&transitionType=AIAssistantSearch&contextData=%28sc.Default%29&navigationPath=V1%2FReport%2FShared%2FListProvider%3FreturnTo%3D%252FConversation%252FLandingPage%252Fconversation%252Fc760723f-c7b1-409c-820f-22e6eb7947ac%253FtransitionType%253DDefault%2526contextData%253D%28sc.Default%29%2526VR%253D3.0%2526RS%253Dcblt1.0%2526selectedQaId%253D0&conversationEntryId=b9484c82-0487-43ff-8351-0eb290dfcd9e
https://1.next.westlaw.com/Document/I74f955d567b211ddbc7bf97f340af743/View/FullText.html?listSource=WebsiteInternal&list=All&transitionType=AIAssistantSearch&contextData=%28sc.Default%29&navigationPath=V1%2FReport%2FShared%2FListProvider%3FreturnTo%3D%252FConversation%252FLandingPage%252Fconversation%252Fc760723f-c7b1-409c-820f-22e6eb7947ac%253FtransitionType%253DDefault%2526contextData%253D%28sc.Default%29%2526VR%253D3.0%2526RS%253Dcblt1.0%2526selectedQaId%253D0&conversationEntryId=b9484c82-0487-43ff-8351-0eb290dfcd9e
https://1.next.westlaw.com/Document/I74f955d567b211ddbc7bf97f340af743/View/FullText.html?listSource=WebsiteInternal&list=All&transitionType=AIAssistantSearch&contextData=%28sc.Default%29&navigationPath=V1%2FReport%2FShared%2FListProvider%3FreturnTo%3D%252FConversation%252FLandingPage%252Fconversation%252Fc760723f-c7b1-409c-820f-22e6eb7947ac%253FtransitionType%253DDefault%2526contextData%253D%28sc.Default%29%2526VR%253D3.0%2526RS%253Dcblt1.0%2526selectedQaId%253D0&conversationEntryId=b9484c82-0487-43ff-8351-0eb290dfcd9e
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obligations if school officials have good reason to believe that the decline is attributable 

to something other than a disability.  E.H. v. McKnight, No. 21-cv-2297-TDC, 2022 WL 

3908630, at *12 (D. Md. Aug. 30, 2022) (no Child Find violation due to a recent decline 

in a student’s otherwise strong pattern of performance, because the school officials 

reasonably could conclude that other issues were responsible for the recent poor grades). 

 Petitioner argued that DCPS had an affirmative duty to identify and evaluate the 

Student as a student with a potential disability during the 2023-2024 school year because 

the Student had a history of Section 504 plans, had been diagnosed with arthritis and 

diabetes, and was failing classes.  Petitioner also argued that DCPS knew that the Student 

would regularly skip classes during this time.  Petitioner pointed out that diabetes is one 

of the conditions that the IDEA characterizes as an “other health impairment.”   

 However, Petitioner did not show that the school district should have suspected 

that the Student’s absences were due to his/her diabetes.  To the contrary, the record 

shows that the Student’s absences and hallway walking were mainly a function of his/her 

school avoidance, as discussed by Witness H.  Moreover, the mere presence of a Section 

504 plan is not dispositive evidence that a school district committed an IDEA Child Find 

violation.  As the court found in H.S., special education is mandated only when a 

disabled child needs it to access their education (i.e., when the solution to the child’s 

problem is special education, not some other accommodation or treatment).  2025 WL 

1019300, at *12.  The court found that a school district is not required to “rush to an 

evaluation,” particularly when it reasonably appeared that the student’s needs could be 

sufficiently addressed by a Section 504 plan.  Id.   
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 It is noted that testimony in the record from Witness B, Petitioner’s main expert 

witness, suggests that the Student began to have difficulties at School B, not School A.  

The Student began attending School B in February 2025.  Petitioner herself did not 

clearly indicate that School A should have evaluated the Student for special education 

services during the 2023-2024 school year.  This claim must therefore be dismissed. 

 2.  Did DCPS fail to comprehensively reevaluate the Student and/or 
reevaluate the Student in all areas of suspected disability in or about July 2025?  If 
so, did DCPS deny the Student a FAPE?  
 
 Petitioner contended that the Student required an FBA and a BIP, as well as an 

occupational therapy evaluation and vocational assessments.  

 The IDEA mandates that each LEA must ensure that a “child is assessed in all 

areas of suspected disability.”  20 USC 1414(b)(3)(B).  The federal regulations say that 

“the child is assessed in all areas related to the suspected disability, including, if 

appropriate, health, vision, hearing, social and emotional status, general intelligence, 

academic performance, communicative status, and motor abilities.”  34 CFR 

300.304(c)(4).  The evaluation must be “sufficiently comprehensive to identify all of the 

child’s special education and related services needs, whether or not commonly linked to 

the disability category in which the child has been classified.”  34 CFR 300.304(c)(6). 

School districts may “not use any single measure or assessment as the sole criterion for 

determining whether a child is a child with a disability or determining an appropriate 

educational program for the child.”  34 CFR 300.304(b)(2).  School districts are required 

to “use a variety of assessment tools and strategies to gather relevant functional, 

developmental, and academic information” to determine whether the child has a disability 
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and, if so, what should be included in the content of the child’s IEP.  34 CFR 

300.304(b)(1). 

 Petitioner’s closing argument discussed how DCPS “closed out” the special 

education evaluation process in December 2024, one day after Petitioner reported a 

medical emergency.  However, this claim was not mentioned in the prehearing order.  

Petitioner instead alleged that the Student should have been evaluated in July 2025 

through an FBA/BIP, an occupational therapy evaluation, and vocational testing. 

 While a BIP is not considered to be part of an “evaluation” pursuant to the IDEA, 

courts have held that an FBA can be considered part of an educational evaluation.  Harris 

v. District of Columbia, 561 F. Supp. 2d 63, 68 (D.D.C. 2008).  However, there is not a 

consensus on this issue, and in Questions and Answers: Addressing the Needs of 

Children with Disabilities and IDEA’s Discipline Provisions, 81 IDELR 138 (OSERS 

2022), the United States Department of Education’s Office of Special Education and 

Rehabilitative Services indicated that it is reconsidering its position that an FBA is part of 

an evaluation or reevaluation under the IDEA.  As explained by a federal court, an FBA 

is an evaluation of a student’s behavior that is based on data that is collected by school 

staff.  E.C. v. Fullerton Sch. Dist., No. SACV181496JFWJDEX, 2021 WL 2337630, at 

*2 (C.D. Cal. Apr. 30, 2021).  The FBA focuses on “target” behaviors.  Data is collected 

to determine when and how often the target behaviors occur.  The author of the FBA is 

then charged with examining the data, determining the antecedents, triggers, and 

“function” of the behaviors, and then writing a plan designed to eliminate the target 

behaviors.   
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 In this case, where the Student’s main issue has been school avoidance, it is 

unclear how an FBA would have helped.  Petitioner did not clearly explain what kind of 

data an FBA would have been able to mine for this Student.  Nor did Petitioner present 

any authority to suggest that an FBA is required when a student experiences attendance 

issues (and this Hearing Officer has found no such authority).  The record also indicates 

that the Student has had attentional concerns; but, again, Petitioner did not clearly explain 

how an FBA would have helped address attentional concerns where the underlying 

problem was school avoidance.  Accordingly, this Hearing Officer cannot find that the 

Student was denied a FAPE because the school district did not conduct an FBA.  

 Insofar as occupational therapy is concerned, Witness A, Petitioner’s occupational 

therapy expert, indicated that an occupational therapy evaluation can help children who 

struggle in school with writing, copying, using classroom tools, keyboarding, and 

following multi-step directions.  Witness A found that the Student struggled with writing, 

executive functioning, completing assignments, keeping pace with instruction, and 

planning.  Witness A said that an occupational therapy evaluation of the Student should 

therefore have been required as part of the evaluation of the Student in July 2025.  

 While this Hearing Officer agrees that it might have been helpful for DCPS to 

have conducted an occupational therapy evaluation of the Student in July 2025, the 

record indicates that occupational therapy services would not have been recommended 

for the Student after such an evaluation was completed.  This was the conclusion of 

Witness E, who conducted an occupational therapy evaluation of the Student in January 

2026.  Witness E determined that occupational therapy services were not necessary for 
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the Student, pointing out that his/her algebra teacher said that, when the Student attended, 

s/he performed well and did not need assistance with typed work or assignments.   

 Moreover, though Witness A suggested that an occupational therapy evaluation 

would help the Student’s executive functioning and work completion issues, executive 

functioning and work completion do not seem to be a problem for the Student at School 

C, where the Student is motivated to work.  The record is also not clear on how an 

occupational therapy evaluation or occupational therapy might provide the Student with 

meaningful help in executive functioning, initiating and completing assignments, or 

keeping pace with instruction.  This Hearing Officer therefore finds that the school 

district’s failure to conduct an occupational therapy evaluation of the Student in July 

2025 was a procedural violation but not a denial of FAPE.  Lesesne ex rel. B.F. v. District 

of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006). 

 Finally, Petitioner’s claim that DCPS was required to provide the Student with 

vocational testing during the 2024-2025 school year was not persuasive.  Witness B, 

Petitioner’s expert, testified that the transition services section of the Student’s November 

2025 IEP was not based on a vocational assessment.  However, Witness B did not 

specifically explain how the addition of a vocational assessment would have materially 

improved the Student’s November 2025 IEP.  Nor did Petitioner provide any caselaw 

where a school district was found to deny a student a FAPE by failing to evaluate the 

student through vocational testing.  To the contrary, courts have held that “the failure to 

conduct a vocational assessment of a student, in and of itself, does not rise to the level of 

a deprivation of a free appropriate public education under the IDEA.”  P.L. v. New York 

Dept. of Educ., 56 F. Supp. 3d 147 (E.D.N.Y. 2014).   

https://1.next.westlaw.com/Document/I8c8b1fe74a0f11e4a795ac035416da91/View/FullText.html?listSource=WebsiteInternal&list=All&transitionType=AIAssistantSearch&contextData=%28sc.Default%29
https://1.next.westlaw.com/Document/I8c8b1fe74a0f11e4a795ac035416da91/View/FullText.html?listSource=WebsiteInternal&list=All&transitionType=AIAssistantSearch&contextData=%28sc.Default%29
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 This claim must therefore be dismissed. 

 3.  Did DCPS deny the Student a FAPE through the IEP and placement 
offered to the Student in November 2025?  
 
 Petitioner contended that the Student’s November 2025 IEP did not include 

enough specialized instruction or behavioral support services; that the present levels of 

performance sections on reading and writing included only minimal information, with no 

data from the Student’s psychological evaluation; and that the IEP was not based on 

comprehensive testing, since DCPS failed to provide the Student with occupational 

therapy, an FBA, or vocational assessments.  Petitioner also contended that the Student 

needed a more restrictive placement that aligned with his/her individual needs. 

The United States Supreme Court established the FAPE standard in Hendrick 

Hudson Bd. of Educ. v. Rowley, 458 U.S. 176 (1982), where the Court found that an IEP 

must be reasonably calculated to enable the child to receive benefit.  In the District of 

Columbia, this has meant that the IEP should be both comprehensive and specific, and 

targeted to the student’s “unique needs.”  McKenzie v. Smith, 771 F.2d 1527, 1533 (D.C. 

Cir. 1985); 34 CFR Sect. 300.324(a)(1)(iv) (the IEP must address the academic, 

developmental, and functional needs of the child).   

In 2017, the Supreme Court addressed a split amongst the circuit courts regarding 

what the IDEA means when it requires school districts to provide an “appropriate” level 

of education to children with disabilities.  Endrew F. ex rel. Joseph F. v. Douglas County 

School Dist. RE-I, 137 S. Ct. 988 (2017).  The Court held that an IEP must be 

“reasonably calculated to enable a child to make progress appropriate in light of the 

child’s circumstances.”  Id. at 1001.  The Court also stated that parents can fairly expect 

school authorities to offer a “cogent and responsive explanation” for their decisions, and 
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that the IEP should be “appropriately ambitious,” a standard “markedly more demanding 

than the ‘merely more than de minimis’ test applied by the Tenth Circuit.”  Id. at 1000-

1002.  Finding that “instruction that aims so low” would be tantamount to “sitting 

idly…awaiting the time when [students] were old enough to drop out,” the Court held 

that IDEA “demands” a higher standard.  Id. (citing to Rowley).  The District of 

Columbia Circuit Court of Appeals has accordingly found that Endrew F. raised 

the bar on what counts as adequate education under the IDEA.  Z. B. v. District of 

Columbia, 888 F.3d 515, 517 (D.C. Cir. 2018).  Still, the Endrew F. Court cautioned that 

its ruling “should not be mistaken for an invitation to the courts to substitute their own 

notions of sound educational policy for those of school authorities, to whose expertise 

and professional judgment deference should be paid.”  Id. at 1001.  As stated in S.S. ex 

rel. Shank v. Howard Road Academy, 585 F. Supp. 2d 56, 66-67 (D.D.C. 2008), the 

measure and adequacy of an IEP should be determined as of the time it was offered to the 

student.   

 During closing argument, Petitioner argued that the Student’s November 2025 

IEP offered only forty-five minutes of specialized instruction per week inside general 

education for each of three academic subjects (reading, writing, and math), which was 

insufficient for a student who had previously performed so poorly in general education 

classes.  Petitioner argued that the Student’s special education teacher had stated that the 

Student in fact required fifteen hours of specialized instruction per week: five hours each 

for reading, writing, and math.  Petitioner also argued that one hour of behavioral support 

services per month was insufficient, since the Student’s 2025 psychological evaluation 

indicated that s/he had significant emotional issues. 
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 Respondent’s witnesses did not cogently describe how the IEP’s specialized 

instruction mandate would have allowed the Student to access the general curriculum.  

Instead, during closing argument, Respondent argued that it did offer the Student fifteen 

hours of specialized instruction per week, and that the IEP contained a clerical error with 

respect to those services.  But the record does not suggest that this error was clerical.  The 

IEP, written on November 13, 2025, was amended on December 19, 2025, to revise the 

Student’s transition services.  Yet the “clerical error” on specialized instruction was not 

fixed when the IEP was amended.  It is important for an IEP to be accurate; an IEP must 

give parents enough information to enable them to make a choice as to whether to place 

their child in the proposed setting or not.  As one court put it, “for this system to function 

properly, parents must have sufficient information about the IEP to make an informed 

decision as to its adequacy prior to making a placement decision.  At the time the parents 

must choose whether to accept the school district recommendation or to place the child 

elsewhere, they have only the IEP to rely on, and therefore the adequacy of the IEP itself 

creates considerable reliance interests for the parents.”  R.E. v. New York City Dep’t of 

Educ., 694 F.3d 167, 186 (2d Cir. 2012).   

 Courts have also consistently held that, if a student’s disability affects the 

student’s attendance such that the student’s academics are also affected, it is incumbent 

on the school district to come up with a plan to address the issues.  Middleton v. District 

of Columbia, 312 F. Supp. 3d 113, 146 (D.D.C. 2018); Garris v. District of Columbia, 

210 F. Supp. 3d 187, 191–92 (D.D.C. 2016); Presely v. Friendship Pub. Charter Sch., No. 

12-0131, 2013 WL 589181, *8–9 (D.D.C. Feb. 7, 2013); M.M. v. New York City Dep’t 

of Educ., 26 F. Supp. 3d 249, 256 (S.D.N.Y. 2014) (the “government must find ways to 
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open the school house doors, by helping children who suffer from emotional problems to 

attend school”).  The Student’s November 2025 IEP discusses the Student’s school 

avoidance issues, and the record suggested that the Student’s school-avoidant behavior 

was in part a function of the Student’s low academic skills.  Yet DCPS provided the 

Student with only one hour per month of behavioral support services, and it did not 

incorporate any attendance plan or behavior plan into the IEP, though Petitioner 

specifically asked for an attendance contract at the IEP meeting. 

 Where a student simply does not want to go to class, a school district should not 

be held responsible.  Garcia ex rel. Garcia v. Bd. of Educ. of Albuquerque Pub. Sch., 

2007 WL 5023652 (D.N.M. Jan. 10, 2007), aff’d in part sub nom.  Garcia v. Bd. of Educ. 

of Albuquerque Pub. Sch., 520 F.3d 1116 (10th Cir. 2008) (school district made an 

exceptional number of attempts to contact both the student and the mother, including 

phone calls and certified letters to the parents and attempts to conduct a home visit); S.J. 

ex rel. S.H.J. v. Issaquah Sch. Dist. No. 411, 2007 WL 2703056 (W.D. Wash. 2007) 

(“School District is not responsible for the Parents’ failure to ensure [the student] was at 

school in order to benefit from [the student’s] education”).   But the record here does not 

suggest that this Student does not want to go to school.  To the contrary, the record 

indicates that the Student needed a more vocational program in order to be motivated to 

attend school, which is why the Student has performed better during his/her time at 

School B.2  This Hearing Officer agrees with Petitioner that DCPS’s November 2025 IEP 

 
2 This Hearing Officer does not agree with Petitioner that DCPS denied the Student a FAPE because the 
IEP’s present levels of performance sections in reading and writing included only minimal information.  
Petitioner did not explain how the failure of the IEP to include this information would have practically 
impacted the Student.  A failure to provide adequate information in the present levels sections of an IEP is 
considered a procedural violation unless a parent can show how a student would be affected by such 
omission or error.  In fact, this issue was not even raised during closing argument.  Additionally, Petitioner 
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denied the Student educational benefit, and therefore a FAPE, by failing to provide the 

Student with enough specialized instruction and behavioral support services. 

RELIEF 

  When school districts deny students a FAPE, courts have wide discretion to 

ensure that students receive a FAPE going forward.  As the Supreme Court stated, the 

statute directs the Court to “grant such relief as [it] determines is appropriate.”  School 

Committee of the Town of Burlington v. Dep’t of Education, Massachusetts, 471 U.S. 

359, 371 (1985).  The ordinary meaning of these words confers broad discretion on a 

hearing officer, since the type of relief is not further specified, except that it must be 

“appropriate.”  20 U.S.C. Sect. 1415(i)(2)(C)(iii). 

 Petitioner seeks compensatory education.  In the compensatory education plan 

written by Witness B, Petitioner proposed 250 hours of tutoring, 100 hours of credit 

recovery, 120 hours of counseling, and fifty hours of executive functioning/skills 

training.  

 Under the theory of compensatory education, courts and hearing officers may 

award “educational services to be provided prospectively to compensate for a past 

deficient program.”  Reid v. District of Columbia, 401 F.3d 516, 521-23 (D.C. Cir. 2005).  

In every case, however, the inquiry must be fact-specific and, to accomplish the IDEA’s 

purposes, the ultimate award must be reasonably calculated to provide the educational 

benefits that likely would have accrued from the special education services that the 

school district should have supplied in the first place.  Id., 401 F.3d at 524; see also 

 
did not show that the IEP’s deficits were due to inadequate testing or evaluations, as addressed in the 
discussion on issue #2.   

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS1415&originatingDoc=I4e1fb037baec11dcb595a478de34cd72&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_57a70000609d4
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Friendship Edison Public Charter School v. Nesbitt, 532 F. Supp. 2d 121, 125 (D.D.C. 

2008) (compensatory award must be based on a “‘qualitative, fact-intensive’ inquiry used 

to craft an award tailored to the unique needs of the disabled student”).  A petitioner need 

not “have a perfect case” to be entitled to a compensatory education award.  Stanton v. 

District of Columbia, 680 F. Supp. 201 (D.D.C. 2011).   

 Witness B’s compensatory education plan was premised on a finding that the 

Student was denied a FAPE beginning in January 2024, but such a FAPE denial was not 

found.  Instead, this Hearing Officer has found that the Student was denied a FAPE 

through the IEP dated November 13, 2025, which was in effect until Petitioner took the 

Student out of School B and placed him/her at School C in April, 2026.  This Hearing 

Officer will therefore award compensatory education in the amount of seventy-five hours 

of 1:1 tutoring and twenty-five hours of counseling to compensate for the Student’s 

FAPE denial from November 2025 to April 2026.  This Hearing Officer will decline to 

provide the Student with compensatory credit recovery services or executive 

function/skills training relief, since IDEA relief should correspond to findings of FAPE 

denial and since it is unclear what such services would consist of.  

Petitioner also seeks tuition payment for the Student’s attendance at School C 

during the 2025-2026 school year.  A school district may be required to pay for 

educational services obtained for a student by the student’s parent if the services offered 

by the district are inadequate or inappropriate (“first prong”), the services selected by the 

parents are appropriate (“second prong”), and equitable considerations support the 

parents’ claim (“third prong”), even if the private school in which the parents have placed 

the child is unapproved.  Burlington, 471 U.S. 359; Carter, 510 U.S. 7. 
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In Branham v. District of Columbia, 427 F.3d 7 (D.C. Cir. 2005), the court laid 

forth rules for determining when it is appropriate for hearing officers to order funding of 

non-public placements.  First, the court indicated that “(i)f no suitable public school is 

available, the [school system] must pay the costs of sending the child to an appropriate 

private school.”  Id. at 9 (citing to Jenkins v. Squillacote, 935 F.2d 303, 305 (D.C. Cir. 

1991)).  The court then explained that such relief “must be tailored” to meet a student’s 

“unique needs.”  Id. at 11-12 (citing to Florence County School Dist. v. Carter, 510 U.S. 

7, 16 (1993)).  To inform this individualized assessment, courts must consider “all 

relevant factors” including the nature and severity of the student’s disability, the student’s 

specialized educational needs, the link between those needs and the services offered by 

the private school, the placement’s cost, and the extent to which the placement represents 

the least restrictive educational environment.  Id. at 12. 

    The record here indicates that the Student has made meaningful strides while 

attending School C, including in attendance.  The record makes it clear that the Student is 

motivated because the school has a vocational focus.  The Student is completing 

assignments, no longer eloping, and his/her grades have improved as a result.  The 

Student now has a 2.9 grade point average, and teachers have commented that s/he has 

done a good job in math, science, and history.  The Student’s anxiety has also improved, 

as has his/her relationships with peers.  The Student him/herself provided persuasive 

testimony on this issue, including that s/he appreciates the small class size at School C.  

 Respondent contended that School C is not a placement in the Student’s least 

restrictive environment (“LRE”), that the school does not meet District of Columbia 

standards, and that the school uses teachers who are not certified in special education.  
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However, in cases involving a unilateral placement, parents may not be held to certain 

requirements that Districts are held to, such as teacher licenses or LRE requirements.  

Frank G. v. Bd. of Ed., 459 F.3d 356, 364-365 (2nd Cir. 2006).  Given the Student’s poor 

performance at School A and School B, including being retained two years in a row, and 

considering the undisputed improvements that the Student has made at School C, this 

Hearing Officer finds that School C, which has a certificate of approval from OSSE, is an 

appropriate placement for the Student for the 2025-2026 school year. 

 Lastly, as stated in the prehearing order, Petitioner seeks an order requiring DCPS 

to hold an IEP meeting to update the Student’s IEP, including an increase in specialized 

instruction to at least fifteen hours per week, an increase in behavioral support services, 

the provision of credit recovery courses, and updated programing.  Since this Hearing 

Officer has not found that the Student required credit recovery or updated programming, 

there is no basis for an order that the Student’s IEP include credit recovery or “updated 

programming.”  This Hearing Officer will, however, order that the Student’s IEP be 

revised so that it recommends fifteen hours of specialized instruction per week and an 

increase in the behavioral support services mandate.3    

VII. Order 

 As a result of the foregoing, this Hearing Officer hereby orders the following: 

 1. Respondent shall pay for the Student’s tuition at School C for the 2025-

2026 school year;  

 
3 Since this Hearing Officer has denied Petitioner’s claims relating to evaluations, and since IDEA relief 
should ordinarily correspond to FAPE denial, Petitioner’s requests for an FBA/BIP, an occupational 
therapy evaluation, and a vocational assessment must be denied. 
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 2. Respondent shall pay for seventy-five hours of tutoring for the Student, to 

be provided by a certified special education teacher at a reasonable and customary rate in 

the community;  

 3. Respondent shall pay for twenty-five hours of counseling for the Student,  

to be provided by a licensed provider at a reasonable and customary rate in the 

community;  

 4. The Student’s IEP shall be revised to include fifteen hours of specialized 

instruction per week outside general education and an increase in the behavioral support 

services mandate;  

    5. All other requests for relief are denied.   

Dated: April 27, 2026 

                               Michael Lazan                                                                                       
          Impartial Hearing Officer 
 
      
cc: Office of Dispute Resolution  
 Petitioner’s Representative: Attorney A, Esq. 
 Respondent’s Representative: Attorney B, Esq. 
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Notice of Appeal Rights 

 This is the final administrative decision in this matter.  Any party aggrieved by 

this Hearing Officer Determination may bring a civil action in any state court of 

competent jurisdiction or in a District Court of the United States without regard to the 

amount in controversy within ninety (90) days from the date of the Hearing Officer 

Determination in accordance with 20 USC §1415(i). 

Dated: April 27, 2026 

    
              Michael Lazan 
                 Impartial Hearing Officer 
 
 
 
  




