
District of Columbia 
Office of the State Superintendent of Education 

Office of Dispute Resolution 
1050 First Street, N.E., Washington, DC 20002 

(202) 698-3819  www.osse.dc.gov 
_____________________________________________________________________     
Parent, on behalf of Student,1  )  
Petitioner,     )     

)     Hearing Dates: 3/30/26; 3/31/26  
v.      )     Hearing Officer: Michael Lazan   
      )     Case No. 2025-0170 
District of Columbia Public Schools, )        
Respondent.     )_     ___   

 
HEARING OFFICER DETERMINATION 

I. Introduction 

This case involves an X-year-old student (the “Student”) who is currently eligible for 

services as a student with Specific Learning Disability.  A due process complaint (“Complaint”) 

was received by District of Columbia Public Schools (“DCPS” or “Respondent”) on September 

29, 2025, pursuant to the Individuals with Disabilities Education Act (“IDEA”).  The Complaint 

was filed by the Student’s mother (“Petitioner”).  On October 7, 2025, Respondent filed a 

response.  A resolution meeting was held on October 20, 2025, without an agreement being 

reached.  The resolution period expired on October 29, 2025. 

II. Subject Matter Jurisdiction 

This due process hearing was held, and a decision in this matter is being rendered, 

pursuant to the IDEA, 20 U.S.C. 1400 et seq., its implementing regulations, 34 C.F.R. Sect. 300 

et seq., Title 38 of the D.C. Code, Subtitle VII, Chapter 25, and the District of Columbia 

Municipal Regulations (“DCMR”), Title 5-A, Chapter 30. 

 
1 Personally identifiable information is attached as Appendix A and must be removed prior to public distribution. 
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III. Procedural History 

On October 31, 2025, a prehearing conference was held.  Attorney A, Esq., counsel for 

Petitioner, appeared.  Attorney B, Esq., counsel for Respondent, appeared.  On November 7, 

2025, a prehearing conference order was issued, summarizing the rules to be applied in the 

hearing and identifying the issues in the case.  This order was revised on March 25, 2026. 

The parties agreed to try the case on December 12, 2025, and December 16, 2025, due to 

witness and party unavailability and related factors.  On December 4, 2025, Petitioner moved on 

consent to extend the Hearing Officer Determination (“HOD”) timeline from December 13, 

2025, to December 22, 2025.  A corresponding order was issued on December 9, 2025. 

However, the hearings did not occur on the December 2025 dates due to the illness of 

Petitioner’s counsel.  The case was rescheduled to March 3, 2026, and March 4, 2026.  As a 

result, Petitioner filed another motion to continue on December 19, 2025.  This motion was 

granted on December 19, 2025, extending the HOD timeline to March 16, 2026. 

However, the hearings did not occur on the March 2026 dates due to the illness of 

Respondent’s counsel.  The case was again rescheduled to March 30, 2026, and March 31, 2026.  

As a result, Respondent filed a motion to continue on March 12, 2026.  This motion was granted 

on March 16, 2026, extending the HOD timeline to April 13, 2026.  

The matter proceeded to trial on March 30, 2026, and March 31, 2026.  Spanish-language 

interpretation services were provided for Petitioner.  The hearing was conducted through the 

Microsoft Teams videoconferencing platform, without objection.  During the proceeding, 

Petitioner moved into evidence exhibits P-1 through P-15, P-17 through P-38, and P-42 through 

P-49.  Objections were filed with respect to exhibits P-4 through P-7, P-12 through P-15, P-19 

through P-23, P-26 through P-29, P-32, P-34, P-35, P-37 through P-39, P-41 through P-43, P-45, 
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and P-47 through P-49.  Exhibit P-29 was withdrawn, and all other objections were overruled.  

Exhibits P-1 through P-15, P-17 through P-28, P-30 through P-38, and P-42 through P-49 were 

admitted. 

 Respondent moved into evidence exhibits R-1, R-2, R-8, R-9, R-16, R-17, R-20, R-27, R-

31, R-35, R-36, R-43, R-44, R-48, R-52, R-53, R-56 through R-64, R-79, and R-80.  Objections 

were filed with respect to exhibits R-1, R-16, and R-56 through R-64.  These objections were 

overruled.  Exhibits R-1, R-2, R-8, R-9, R-16, R-17, R-20, R-27, R-31, R-35, R-36, R-43, R-44, 

R-48, R-52, R-53, R-56 through R-64, R-79, and R-80 were admitted.  

 Petitioner presented as witnesses, in the following order: herself; Witness A, a 

psychologist (expert in psychology and neuropsychology with respect to special education); and 

Witness B, a special education advocate (expert in special education and Individualized 

Education Program (“IEP”) programming).  Respondent presented as witnesses, in the following 

order: Witness C, an assistive technology specialist (expert in assistive technology); Witness D, a 

speech-language pathologist (expert in speech-language pathology); Witness E, a teacher (expert 

in general education); Witness F, a special educator and Local Educational Agency (“LEA”) 

representative (expert in special education referral and eligibility); Witness G, an occupational 

therapist (expert in occupational therapy); and Witness H, a psychologist (expert in bilingual 

school psychology).  After the close of testimony, the parties presented oral closing arguments 

on March 31, 2026.  

IV. Issues 

As identified in the prehearing conference order and in the Complaint, the issues to be 

determined in this case are as follows: 
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 1. Did DCPS fail to timely and comprehensively evaluate the Student for special 
education services and/or identify the Student as eligible for services in or about January 
2024?  If so, did DCPS deny the Student a Free Appropriate Public Education (“FAPE”)?  
 
 2.  Did DCPS fail to identify the Student as eligible for services in or about 
January 2025?  If so, did DCPS deny the Student a FAPE?  
 
 3.  Did DCPS fail to comprehensively evaluate the Student in or about March 
2025?  If so, did DCPS deny the Student a FAPE?  
 
 4.  Did DCPS fail to allow Petitioner to adequately participate in the Student’s 
education because it failed to provide an interpreter at the January 2025 Analysis of 
Existing Data (“AED”) meeting and/or failed to provide Petitioner with a corresponding 
Prior Written Notice in Spanish?  If so, did DCPS deny the Student a FAPE?  
 

V. Findings of Fact 

1. The Student is an X-year-old who attends School B.  The Student has been in the 

United States since 2023.  Prior to that, the Student resided in Spanish-speaking Country A.  The 

Student has a learning disability which makes it difficult for the Student to access the general 

curriculum.  Testimony of Petitioner; Testimony of Witness A.   

2. The Student began school in Country A.  The Student attended a private religious-

based school.  Testimony of Petitioner.  During the COVID-19 pandemic, the Student was 

educated through the delivery of materials to home as homework, rather than direct instruction, 

from approximately March 2020 to June 2022.  P-9-69.   

3. While being education at the school in Country A, the Student struggled with 

reading, writing, and math.  In July 2022, the Student was evaluated through a formal written 

educational report by a teacher and principal.  The report indicated that the Student had 

difficulties in learning basic concepts, was not very communicative, had a limited attention span, 

and had a concrete thinking style.  The Student was also deemed to have issues with fine motor 

skills.  The Student was at the beginning stage in reading.  The Student was able to read and 

write vowels and the consonants “m” and “p.”  The Student needed support to copy words.  S/he 
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was able to read, write, and count numbers up to 100 with support, though s/he wrote the number 

“9” backwards.  The report recommended “comprehensive educational attention,” providing the 

Student with curriculum adaptations and strategies aimed at developing a learning process 

tailored to his/her needs and interests.  The report teachers recommended a neurological 

evaluation, a psychological evaluation, sports, a commitment from Petitioner to participate in the 

educational process, and constant communication between the Student’s family and teachers.  

The report also recommended placing the Student in a seat close to the teacher so the teacher 

could supervise his/her classroom performance and maintain frequent eye contact with him/her. 

The report further recommended repeating instructions for the Student, providing additional time 

if needed to complete certain tasks, breaking down long activities into shorter ones, and using 

incentives such as stamps, stickers, or colorful messages of praise for the Student.  P-4. 

4. In December 2022, the Student was the subject of another formal educational 

report by a teacher and principal.  This report repeated some of the information from the earlier 

report but added details, such as the Student’s issues with “courtesy norms,” difficulty 

interacting with his/her teacher, tendency to avoid sharing, and lack of receptivity towards 

proposed workday activities.  The report said that the Student’s reading was still at the initial 

stage, with mastery of the consonants “l,” “m,” “n,” “p,” “s,” and “t,” but not the other 

consonants.  The Student could recognize vowels but write only some letters, and s/he would 

omit and invert syllables in words.  The Student’s math skills including reading and writing 

numbers up to 200.  The Student also could solve complex addition operations with two digits, 

perform simple subtraction, and tackle complex subtraction problems with the assistance of the 

teacher.  This report said that “it is important to note that the student demonstrates learning 

abilities that do not align with the expected level for [his/her] current grade.”  The report also 
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said that coming out of the COVID-19 pandemic should be considered, as it interrupted 

educational processes.  The report said that strengthening the Student academically was needed 

to develop his/her skills and abilities to bring him/her up to the expected level.  The report said 

that the Student required a psychoeducational action plan to enhance his/her social, emotional, 

motivational, and learning development, and the report recommended strategies and learning 

alternatives to facilitate the Student’s learning in a practical, experiential, creative, playful, and 

meaningful way.  The report also recommended that the Student’s curriculum and assessments 

be adapted according to his/her educational needs, suggesting mind maps, flashcards on topics of 

interest, comprehension exercises adjusted to the Student’s learning level, oral tests, frequent eye 

contact, repeating instructions step by step, additional time to complete work, and related 

interventions.  The report emphasized helping the Student to improve his/her motivation and 

mentioned fostering the Student’s self-esteem by praising his/her achievements, even if they 

were not significant.  P-7.   

5. The Student and Petitioner arrived in the United States in 2023.  Petitioner 

enrolled the Student in School A for the 2023-2024 school year.  On February 29, 2024, the 

Student was tested for English language proficiency through an assessment called the Assessing 

Comprehension and Communication in English State to State for English Language Learners 

(“ACCESS for ELLs”).  This test rates students for English language proficiency from level 1 

(low) to level 5 (high).  The Student received the following scores on the test: listening 2.0, 

speaking 1.0, reading 2.3, writing 1.0, and comprehension 2.2.  His/her overall proficiency level 

was 1.5, indicating that s/he was at the “entering” stage of English language acquisition.  S/he 

knew single words, set phrases, or chunks of memorized oral material, but communication with 

the Student was significantly impeded when language went beyond the highly familiar.   



Hearing Officer Determination 
Michael Lazan, Hearing Officer 
Case # 2025-0170 
 

7 

6. For the 2023-2024 school year, the Student was absent for nineteen days and 

tardy for 106 days.  P-9-69.  The Student also received Multi-Tiered System of Supports 

(“MTSS”) services in the classroom at School A.  Testimony of Petitioner.  The Student’s grades 

for this school year were in the “1” range in English language arts, the “1” and “2” range in 

math, and the “3” range in social studies and science.  P-9-70.  An assessment of the Student’s 

math skills, in Spanish, indicated that s/he had “gaps” in algebra, geometry, and measurement.  

Testimony of Witness E.  Still, the Student’s i-Ready test scores during the 2023-2024 school 

year reflected some progress: in math, his/her score increased from 384 (1st percentile) to 425 

(5th percentile), and in reading, his/her score increased from 267 (1st percentile) to 354 (also 1st 

percentile).  R-52.  However, the Student was retained in the same grade for the 2024-2025 

school year.  P-9-69. 

7. The Student continued at School A for the 2024-2025 school year.  In September 

2024, Petitioner wrote an email to DCPS asking for help for the Student, who was struggling.  

Testimony of Petitioner; P-19-165.  On November 21, 2024, Petitioner asked for the Student to 

be evaluated.  P-20-169.  Petitioner had concerns with the Student’s learning, especially reading.  

Petitioner shared materials with the school, including the two educational reports from Country 

A dated July 2022 and December 2022.  P-24-204.   

8. The Student continued to have basic issues in school despite MTSS interventions.  

On November 18, 2024, a teacher noticed that the Student had trouble reading the word "three” 

in Spanish.  The teacher also noted that the Student could not read in Spanish beyond two-

syllable words.  This teacher then asked Petitioner about the Student’s reading experiences in 

Country A.  P-19-156.  After speaking with Petitioner and learning that the Student received 
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tutoring in reading three times a week in Country A, as well as help with homework five times a 

week, the teacher felt the Student should be evaluated for special education services.  P-27-232.   

9. An AED meeting was held for the Student on January 10, 2025.  At the meeting, 

teachers said that the Student had issues with understanding instruction.  Witness E said that she 

had to use an app on her phone to figure out what the Student was saying in Spanish and that the 

Student worked better in a 1:1 ratio.  This meeting included discussions about the Student’s 

reading issues in his/her native country and the “exclusionary factors” for special education 

eligibility.  Testimony of Witness E; R-11.  

10. A Prior Written Notice was issued on January 12, 2025, wherein DCPS decided 

not to evaluate the Student.  DCPS explained that it based its decision on the Student’s academic 

performance and exclusionary factors, including the Student’s attendance and tardiness issues, 

hearing and vision screenings, and proficiency with the English language.  R-12. 

11. In March 2025, the Student’s English language arts teacher reported that the 

Student had difficulty following group directions and could not comprehend verbal information, 

recall old information, or retain new information.  The Student also could not recognize 

synonyms/antonyms, understand multiple-meaning words, or use sentence structures or grammar 

appropriate for his/her age/grade.  The Student also could not express a logical sequence of ideas 

to tell a story and was unable to use age-appropriate vocabulary.  Another teacher said that he 

believed the Student was functioning on a lower academic level than any student he had every 

worked with.  P-27-232.  

12. The Student was again referred for an evaluation, and another AED meeting was 

held for the Student on April 9, 2025.  At the meeting, teachers noted that the Student was not 

making sufficient progress.  P-27.  The team learned that Petitioner worked in the evening and 



Hearing Officer Determination 
Michael Lazan, Hearing Officer 
Case # 2025-0170 
 

9 

therefore struggled to wake up and get the Student to school.  Petitioner said that she was 

working on improving this issue.  The school staff again emphasized the exclusionary factors for 

eligibility, including considerations for attendance/tardiness, hearing/vision screenings, English 

language proficiency, and schooling disruption due to the COVID-19 pandemic.  The team 

decided to proceed with a bilingual psychological evaluation, a bilingual speech and language 

evaluation, and an assistive technology evaluation.  A decision was made not to proceed with an 

occupational therapy assessment because, according to the Student’s teacher, the Student was not 

showing motor challenges or issues with class participation.  R-21; Testimony of Witness F.  

Petitioner signed consent for the evaluations on April 18, 2025.  R-19.  

13. A speech and language evaluation of the Student was written on May 23, 2025.  

This evaluation included an interview with the Student’s English language arts teacher, who said 

that the Student’s language skills were related to language acquisition.  The Student’s math 

teacher said that the Student could not express ideas effectively or use sentence structures and 

grammar appropriate for his/her age/grade.  The evaluator found that the Student’s oral 

communication skills were not affecting him/her in the classroom because testing indicated that 

s/he was within normal limits in expressive and receptive speech.  P-8; Testimony of Witness D.  

14. On May 16, 2025, a comprehensive bilingual psychological evaluation of the 

Student was written by Witness H.  The Student was tested on the Kaufman Assessment Battery 

for Children, Second Edition (“KABC-II”), and the Kaufman Test of Educational Achievement, 

Third Edition (“KTEA-III”).  The Student scored below average on the KABC-II, and on the 

KTEA-III, in Spanish, the Student’s word-reading skills placed him/her on the early first-grade 

level.  In passage comprehension, the Student scored on the kindergarten level.  On the applied 

problems test, which measures the ability to analyze and solve practical problems in math, the 
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Student scored on the second-grade level.  P-9-80.  The Student could respond to some direct and 

simple questions asked of him/her in English, but was much more proficient in Spanish.  The 

evaluator found that the Student did not qualify for special education services, finding that 

his/her issues were due to exclusionary factors, such as the Student’s change in language from 

Spanish to English, attendance issues, lack of access to education during the COVID-19 

pandemic, vision issues, and related factors.  The evaluation reported that the Student had been 

absent for eighteen days and tardy for 108 days during the 2024-2025 school year.  P-9-69.  The 

Student’s grades for this school year were reported to be in the “1” range in English language 

arts, the “1” and “2” range in math, and the “3” range in social studies and science.  P-9-70.   

15. An eligibility meeting was held for the Student on June 17, 2025.  The team 

determined that the Student was not eligible for services, basing their opinion largely on the 

evaluation of Witness H and focusing on the Student’s absenteeism/tardiness and English 

language issues.  P-34; Testimony of Witness E.  Petitioner’s advocate, Witness B, sent a letter 

of dissent on July 17, 2025.  This letter focused on the documents from Country A.  The 

advocate pointed out that foreign-born students who have been in United States schools for fewer 

than three years often demonstrate a significantly faster rate of initial English language 

acquisition than the Student, even though by May 2025, the Student had been receiving Tier 3 

MTSS interventions for the previous 1.5 years.  P-27.  These services, which were supposed to 

last for six weeks, were ineffective.  Testimony of Witness B; Testimony of Petitioner; P-9-70.  

16. During the 2024-2025 school year, the Student’s i-Ready math scores increased 

from 425 in May 2024 (5th percentile) to 448 in May 2025 (20th percentile), and his/her i-Ready 

reading scores increased from 354 in May 2024 (1st percentile) to 435 in May 2025 (4th 

percentile).  P-27-232. 
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17. The Student moved to School B for the 2025-2026 school year.  In February 

2026, DCPS wrote an “assessment summary” for the Student, which indicated that s/he was still 

scoring in the “very low” range in all areas in English language arts.  P-42-431.  The evaluator 

indicated that the Student demonstrated significant academic skill deficits across reading, written 

expression, and mathematics, with performance consistently falling in the very low range when 

compared to same-age peers.  The School B evaluator said that the Student’s reading and writing 

skills were severely impaired, particularly in basic decoding, spelling, reading comprehension, 

and written language fluency.  The evaluator also concluded that the Student’s math skills, while 

also weak, were relatively stronger than his/her literacy skills, especially in applied problem-

solving and math fact fluency.  The evaluator said that the Student’s pattern of scores suggested 

substantial difficulties with foundational academic skills, fluency, and language-based 

processing, and that these issues significantly impacted the Student’s ability to access the grade-

level curriculum without intensive support.  P-42-436. 

18. An assistive technology evaluation of the Student was written on January 16, 

2026.  The report recommended general strategies for the Student.  The evaluator did not 

recommend more strategies because the Student was not eligible for services.  If the Student 

were eligible for services, the evaluator would have recommended more services.  R-60; 

Testimony of Witness C. 

19. Another eligibility meeting for the Student was held on February 12, 2026.  This 

time, the team decided that the Student was eligible for services as a student with Specific 

Learning Disability.  P-44.  An IEP was then written for the Student on March 10, 2026, with 

goals in reading, written expression, and math.  The IEP recommended twelve hours per week of 

specialized instruction outside general education and a range of  “other classroom aids and 



Hearing Officer Determination 
Michael Lazan, Hearing Officer 
Case # 2025-0170 
 

12 

services,” including directing teachers to provide a letter strip to the Student during writing tasks, 

extended time to complete assignments as needed, preferential seating close to the board, graphic 

organizers, chunking of assignments, and the use of a permanent resource folder that was to stay 

on the Student’s desk.  The IEP also recommended eliciting an oral response from the Student 

when possible, attempting “positive feedback loops” and using speech-to-text and text-to-speech 

software.  P-46.   

VI. Conclusions of Law 

  The burden of proof in District of Columbia special education cases was changed in 

2014.  The law states that “(w)here there is a dispute about the appropriateness of the child’s 

individual educational program or placement, the public agency shall hold the burden of 

persuasion on the appropriateness of the existing or proposed program or placement” provided 

that the party requesting the due process hearing establishes “a prima facie case.”  D.C. Code 

Sect. 38-2571.03(6)(A)(i).  The issues in this case do not directly relate to the appropriateness of 

the Student’s program or placement.  As a result, as indicated in the prehearing conference order, 

which was agreed to by the parties, the burden of persuasion is on Petitioner on all claims.  

Schaffer v. Weast, 546 U.S. 49 (2005).  

 1. Did DCPS fail to timely and comprehensively evaluate the Student for special 
education services and/or identify the Student as eligible for services in or about January 
2024?  If so, did DCPS deny the Student a FAPE?  
 
 2.  Did DCPS fail to identify the Student as eligible for services in or about 
January 2025?  If so, did DCPS deny the Student a FAPE?  
 
 3.  Did DCPS fail to comprehensively evaluate the Student in or about March 
2025?  If so, did DCPS deny the Student a FAPE?  
 
 Because of the overlap of these claims, this section addresses all of them together.   
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 The core requirement of the IDEA is that states must establish policies and procedures to 

ensure that free appropriate public education is available to disabled children.  Reid ex rel. Reid 

v. Dist. of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005); 34 CFR 300.111(a)(1)(i); 20 USC 

1412(a)(3)(A).  Under the IDEA, schools have an affirmative obligation to ensure that all 

children with disabilities who need special education and related services are identified, located, 

and evaluated, a requirement known as “Child Find.”  Id. at 518–19.  It is among the most 

important obligations that the IDEA imposes upon school districts.  D.L. v. District of Columbia, 

860 F.3d 713, 717 (D.C. Cir. 2017).  Child Find obliges a school district to oversee any child 

suspected of being a child with a disability and in need of special education, even though they 

are advancing from grade to grade. 

 A school district’s Child Find obligations may be “triggered either by awareness of the 

child’s circumstances or by parental request.”  Day v. Kipp DC Pub. Charter Schs., No. 19-cv-

1223-RBW-ZMF, 2021 WL 3507602, at *4 (D.D.C. Jan. 20, 2021) (citing Long v. Dist. of 

Columbia, 780 F. Supp. 2d 49, 57 (D.D.C. 2011)).  “As soon as a child is identified as a potential 

candidate for [special education] services,” the school district “must conduct an evaluation to 

determine whether the child is a child with a disability.”  N.G. v. Dist. of Columbia, 556 F. Supp. 

2d 11, 16 (D.D.C. 2008). 

 While the Complaint and the prehearing order contend that the Student should have been 

deemed to be eligible for services in January 2024, Petitioner did not make this argument during 

closing.  Instead, Petitioner argued that the Student should have been determined to be eligible 

for services in January 2025.2   

 
2 Petitioner effectively conceded on Issue #1 by arguing only that the Student should have been eligible for services 
in January 2025.  
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 Petitioner herself specifically requested that the Student be evaluated for services on 

November 21, 2024.  In connection with this request, Petitioner shared two educational reports 

from Country A.  Both of these reports indicated that the Student had issues with school in 

his/her native language and needed additional help in his/her native language.  The teacher 

reports from Country A indicated that the Student had difficulties in learning basic concepts.  

The reports said the Student’s attention span was scattered, that his/her thinking style was 

“concrete,” that s/he did not know all the letters, and that s/he required “comprehensive 

educational attention” (i.e., the school should provide the Student with curriculum adaptations 

and strategies aimed at developing a learning process tailored to his/her needs and interests).  

The teachers also recommended interventions often seen in IEPs, such as proximity seating, 

repeating instructions step by step, providing additional time, and breaking down long activities 

into shorter ones, among other interventions. 

 Petitioner’s request to evaluate, by itself, should have triggered the duty of the school 

district to get Petitioner’s consent and conduct an initial evaluation.  The relevant regulation 

reads as follows: “a parent of a child or a public agency may initiate a request for an initial 

evaluation to determine if the child is a child with a disability.”  34 CFR 300.301(b).  If a parent 

requests an evaluation of a student for special education services, the school district cannot 

lawfully say no (unless it is the second such request in a given year).  In fact, in the District of 

Columbia, the local government has authorized rules making it easier for parents to file requests 

for evaluations.  The local regulations say that a writing is not needed for a parent to refer a 

student for special education services.  5-A DCMR 3004.5 states: “A referral for an initial 

evaluation may be oral or written.”   
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 As a result, when DCPS received Petitioner’s request to evaluate the Student, DCPS 

should have asked Petitioner for consent to evaluate and then evaluated the Student within sixty 

days.  DCPS also should have notified Petitioner of receipt of any referral received.  This 

notification should have included information regarding the initial evaluation process, parental 

consent requirements, and resources to contact for assistance.  5-E DCMR 3004.3; 5-E DCMR 

3004.4.  DCPS did none of this and instead told Petitioner that the Student would not be 

evaluated, violating 34 CFR 300.301(b).  

 DCPS eventually agreed to evaluate the Student in April 2025.  In May 2025, DCPS 

determined that the Student was ineligible for services, pointing to the “exclusionary factors” 

referenced in the statute, which indicate that a child must not be determined to be a child with a 

disability if the determinant factor for that determination is a lack of appropriate instruction in 

reading, a lack of appropriate instruction in math, or limited English proficiency.  34 CFR 

300.306(b).  Witness H focused on the Student’s limited English proficiency, the fact that the 

Student had frequently been absent and tardy while at DCPS, and that the Student did not receive 

education in Country A for almost two years during the COVID-19 pandemic.   

 DCPS and Witness H failed to acknowledge that the determinant factor in the Student’s 

lack of success in reading was his/her learning disability.  The Student’s 2022 educational 

reports, though from a foreign country, effectively said that the Student has had a disabling 

condition because of his/her difficulties in school.  The July 2022 reports say, in Spanish, that the 

Student was at the beginning stage in reading.  The Student was only able to read and write 

vowels and the consonants “m” and “p” in Spanish, and s/he needed support to copy words in 

Spanish.  The July 2022 report recommended “comprehensive educational attention,” providing 

the Student with curriculum adaptations and strategies aimed at developing a learning process 
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tailored to his/her needs and interests.  The July 2022 report also recommended interventions 

typically used by special educators, such as placing the Student in a seat close to the teacher so 

the teacher could supervise his/her classroom performance and maintain frequent eye contact with 

him/her.  The report further recommended repeating instructions for the Student, providing 

additional time if needed to complete certain tasks, breaking down long activities into shorter 

ones, and using incentives such as stamps, stickers, or colorful messages of praise for the 

Student.  The December 2022 report also said that the Student’s reading, in Spanish, was still at 

the initial stage, and that “it is important to note that the student demonstrates learning abilities 

that do not align with the expected level for [his/her] current grade.”  The report said that the 

Student required a psychoeducational action plan to enhance social, emotional, motivational, and 

learning development, and the report recommended strategies and learning alternatives to 

facilitate the Student’s learning in a practical, experiential, creative, playful, and meaningful 

way.  The report also recommended that the Student’s curriculum and assessments be adapted 

according to his/her educational needs, suggesting mind maps, flashcards on topics of interest, 

comprehension exercises adjusted to the Student’s learning level, oral tests, frequent eye contact, 

repeating instructions step by step, additional time to complete work, and related interventions.   

 These reports were consistent with the Student’s performance at DCPS schools during the 

2023-2024 school year, when the Student received “1” grades in all academic subjects.  These 

reports were also consistent with the viewpoints of DCPS’s own staff.  In November 2024, one 

of the Student’s DCPS teachers noticed that the Student had trouble reading the word “three” in 

Spanish.  This teacher asked Petitioner about the Student’s experiences in Country A and, after 

learning that the Student had received tutoring in reading three times a week and help with 

homework five times a week in Country A, felt that the Student should be eligible for special 
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education services.  This teacher then issued a “statement of disagreement” after DCPS decided 

to deny the Student special education services at the June 2025 eligibility meeting. 

 Other teachers agreed.  The Student’s English language arts teacher reported in March 

2025 that the Student had difficulty following group directions and could not comprehend verbal 

information, recall old information, or retain new information.  The Student also could not 

recognize synonyms/antonyms, understand multiple-meaning words, or use sentence structures 

or grammar appropriate for his/her age/grade.  The Student also could not express a logical 

sequence of ideas to tell a story and was unable to use age-appropriate vocabulary.  The 

Student’s “multilingual learner” teacher indicated that he believed the Student’s issues with 

language skills had an adverse effect on his/her educational performance, whether in English or 

Spanish, and noted that the Student was “the academically lowest I have taught as a teacher.”    

 DCPS’s own witness, Witness E, also disagreed with DCPS’s decision to deny the 

Student services.  Witness E took issue with Witness H’s conclusion that the Student was not 

eligible for services in 2025.  Instead, Witness E said that most of the Student’s learning was on 

a 1:1 basis, and that 1:1 instruction is typical for special education students.  Witness E testified 

at the hearing that the Student should have been deemed to be eligible, notwithstanding the 

exclusionary factors, which she thought were overstated, as she felt the Student’s tardiness and 

attendance issues were not a major problem.  

 The statements of these teachers were consistent with the testimony of Witness B, who 

indicated that the lack of instruction during the COVID-19 pandemic and the Student’s 

attendance issues were not the main reason for his/her struggles.  Witness B explained that the 

“tardies” were five to ten minutes in length and occurred during non-academic hours, and that 

students in Country A were indeed given work during the pandemic.  Witness B said that the 
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primary reason for the Student’s struggles in reading both English and Spanish was his/her 

learning disability.  Witness B explained that, after more than a year of receiving multilingual 

support and a year-and-a-half of receiving Tier 3 MTSS interventions, the Student was still 

performing at the beginning level of English acquisition.  Witness B noted that foreign-born 

students who have been in United States schools for fewer than three years usually demonstrate a 

significantly faster rate of initial English language acquisition than the Student.  

 DCPS pointed to the fact that the Student’s i-Ready scores in reading increased during 

the 2023-2024 school year, suggesting that the Student did not need special education services to 

make progress.  However, DCPS offered no convincing rebuttal to Witness B’s letter of dissent, 

which said that the Student’s i-Ready results for reading indicated insufficient growth.  In fact, 

according to the i-Ready testing, the Student remained at the 1st percentile in reading while at 

DCPS from October 2023 to January 2025.  As a result, the Student was required to repeat 

his/her grade after the 2023-2024 school year.  

 DCPS also said that it was wary of discriminating against the Student by placing him/her 

in special education prematurely, and that it was appropriately providing the Student with MTSS 

services during the 2023-2024 and 2024-2025 school years.  However, it has been well settled 

that MTSS services should not supplant the evaluation and eligibility process under the IDEA.  

Avaras v. Clarkstown Cent. Sch. Dist., No. 15 CIV. 2042 (NSR), 2017 WL 3037402, at *14 

(S.D.N.Y. July 17, 2017) (holding that a district erred in delaying the evaluation of a student who 

made minimal progress during sixteen months of RTI); Questions and Answers on Response to 

Intervention (RTI) and Early Intervening Servs. (EIS), 47 IDELR 196 (OSERS 2007). 

 In sum, a child should be deemed eligible for services as a student with Specific Learning 

Disability if the child has a disorder that may manifest itself in the imperfect ability to read.  34 
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CFR 300.8(c)(10)(i).  While 34 CFR 300.9(a)(3) and 34 CFR 300.9(b) do say that a student’s 

reading issues should not be primarily the result of limited English proficiency or the lack of 

appropriate instruction in reading, the record here shows that the primary reason for the 

Student’s reading issues was his/her learning disability.  The record did not show that 

“exclusionary factors” were the primary reason for the Student’s learning issues.  DCPS 

therefore denied the Student a FAPE by failing to evaluate him/her after Petitioner’s request to 

evaluate in November 2024 and then by failing to determine the Student to be eligible for 

services in May 2025.  

  4.  Did DCPS fail to allow Petitioner to adequately participate in the Student’s 
education because it failed to provide an interpreter at the January 2025 AED meeting 
and/or failed to provide Petitioner with a corresponding Prior Written Notice in Spanish?  
If so, did DCPS deny the Student a FAPE?  
 
 Congress sought to protect individual children by providing for parental involvement in 

the formulation of a child’s IEP.  Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 

208 (1982).  Accordingly, applicable law and regulation requires that parents of a child with a 

disability be afforded an opportunity to participate in meetings with respect to the educational 

placement of the child.  34 CFR 300.501(b)(1); 34 CFR 513(a); 20 USC 1414(e).  For IEP 

meetings, a school district “must take whatever action is necessary to ensure that the parent 

understands the proceedings of the IEP Team meeting, including arranging for an interpreter for 

parents with deafness or whose native language is other than English.”  34 C.F.R. § 300.322(e).  

 The record indicates that DCPS did not provide Petitioner with an interpreter at the entire 

AED meeting in January 2025.  The record also indicates that DCPS provided Petitioner with a 

prior written notice that was not in Spanish, Petitioner’s native language.  

 However, while Petitioner said that she did not fully understand the discussion at the 

AED meeting after the interpreter stopped interpreting, she did not clearly explain why she felt 
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prejudiced as a result.  Nor did Petitioner mention how the issues with the Prior Written Notice 

caused her any harm.  While this Hearing Officer agrees with Petitioner that an interpreter should 

have been present throughout the entire AED meeting, and that the Prior Written Notice should 

have been written in Spanish, Petitioner did not show that these procedural violations had any 

direct impact on the Student’s education.  In fact, the record indicates that the other meetings 

between Petitioner and the school district included interpreters, and that other notices were sent 

to Petitioner in Spanish, including the Student’s IEPs, report cards, evaluations, and meeting 

notices.  Moreover, Petitioner was aware of what was happening during the entire process, 

through communications with DCPS staff who were fluent in Spanish.  Accordingly, this claim 

must be dismissed.  

RELIEF 

As relief, Petitioner seeks 144 hours of tutoring, seventy-two hours of occupational 

therapy, and a specialized assistive technology consultation.  Petitioner also seeks 36 hours of 

1:1 intensive keyboard training and assistive technology training with a specialist. 

Hearing officers have wide discretion to ensure that students receive a FAPE.  As the 

United States Supreme Court has stated, the statute directs a hearing officer to “grant such relief 

as [he or she] determines is appropriate.”  Sch. Comm. of Town of Burlington v. Dep’t of Educ. 

of Mass., 471 U.S. 359, 371 (1985).  The ordinary meaning of these words confers broad 

discretion on a hearing officer, since the type of relief is not further specified, except that it must 

be “appropriate.”  20 USC 1415(i)(2)(C)(iii).    

DCPS should have sought consent from Petitioner to evaluate the Student in November 

2024.  When a student is referred for an evaluation, DCPS has sixty days to conduct the 

evaluation and determine whether that student is eligible for services.  D.C. Code 38-2561.02.  If 
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a student is determined to be eligible for services, DCPS has thirty days to create an IEP.  34 

C.F.R. Sect. 300.323(c)(1).  As a result, the Student should have started receiving specialized 

instruction in approximately March 2025.  Since the Student’s IEP was written in March 2026, I 

find that the Student missed about a year of specialized instruction.  The request for 144 hours of 

tutoring, which equates to less than one hour of services per each day of FAPE denial, therefore 

appears to be modest.  The request was supported by the testimony of an expert and explained 

through a compensatory education plan, which argued that the compensatory hours would put the 

Student in the position that s/he would have been in absent FAPE denial.  Accordingly, this 

Hearing Officer finds the request for 144 hours of tutoring reasonable and will so order it.  

However, the Student was not found to have been denied a FAPE because of a lack of assistive 

technology or occupational therapy.  Since, in IDEA cases, relief should usually correspond to 

findings of FAPE denial, those claims for relief must therefore be denied. 

VII. Order 

 As a result of the foregoing: 

 1. The Student is hereby ordered to receive 144 hours of 1:1 tutoring, to be provided 

by a special education teacher at a usual and customary rate in the community;  

 2. Petitioner’s other requests for relief must be denied.    

Dated: April 13, 2026 

       Michael Lazan      
                  Impartial Hearing Officer 
 
 
cc: Office of Dispute Resolution  
 Attorney A, Esq. 
 Attorney B, Esq. 
 OSSE   



Hearing Officer Determination 
Michael Lazan, Hearing Officer 
Case # 2025-0170 
 

22 

VIII. Notice of Appeal Rights 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety days from the date of the Hearing Officer Determination in accordance 

with 20 USC Sect. 1415(i). 

Dated:  April 13, 2026 

       Michael Lazan 
                  Impartial Hearing Officer 

 

 

 

  




