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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened April 27, 2011, and concluded on May 2, 2011, at the OSSE Student
Hearing Office 810 First Street, NE, Washington, DC 20003, in Hearing Room 2009 and
Hearing Room 2003 respectively.

BACKGROUND:

Student or “the student” is age  in grade and has been determined eligible as a child
with a disability under IDEA in need of special education and related services with a disability
classification of Specific Learning Disability (“SLD”). The student is enrolled at a District of
Columbia public elementary school hereinafter referred to as “School A.” She has been enrolled
at School A since the start of the 2010-2011 school year. The student was first found eligible
while attending a DCPS public elementary school in the first grade.

Prior to attending School A the student was enrolled in an elementary school in Montgomery
County, Maryland, where she attended during the 2008-2009 school year and the 2009-2010
school year in the second and third grade respectively.

On March 7, 2011, Petitioner filed a due process complaint alleging, inter alia, DCPS had failed
to provide the student an appropriate individualized education program (“IEP”) and placement.
A resolution meeting was held on March 21, 2011. The parties did not resolve the complaint. On
March 23, 2011, Petitioner also filed a motion for default judgment based on DCPS untimely
filing a response to the complaint. On March 28, 2011, DCPS filed an opposition to the motion.

On March 31, 2011,2 this Hearing Officer conducted a pre-hearing conference. Petitioner’s
motion and the DCPS opposition was considered during the pre-hearing conference. On April 5,
2011, this Hearing Officer also issued an order denying Petitioner’s motion for default judgment.
This Hearing Officer also issued a pre-hearing order on April 5, 2011, stating the issues to be
adjudicated, the relief Petitioner is seeking and Respondent’s position with regard to the
complaint and/or defenses.

ISSUES: 3

The issues adjudicated are:

2 Attempts were made by this Hearing Officer to schedule the pre-hearing conference soon after the
resolution session information was made available. This was the first date mutually available for both
counsel.

3 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here and as stated in the revised pre-hearing
order dated April 4, 2011, are the issue(s) to be adjudicated.






(1): Did DCPS deny the student a FAPE by failing to develop an appropriate IEP that is
reasonably calculated to provide a FAPE?

Petitioner alleges the student’s IEP since attending School A, including the IEP
developed at February 15, 2011, IEP meeting is inappropriate and does not meet the
student’s unique needs. Petitioner alleges DCPS has reduced the level of special
education services the student requires as compared to the services she received at her
prior school. Petitioner maintains that the student is in need a full time special education
IEP and placement.

(2): Did DCPS deny the student a FAPE by failing to implement the student’s IEP at School A?

Petitioner’s alleges School A cannot implement the student’s IEP as it was written on
September 24, 2010, and February 15, 2011?

(3): Did DCPS deny the student a FAPE by failing to determine a proper placement?

Petitioner alleges that at School A the student is in a classroom with too many students
(25 or more in a combined fourth/fifth grade) contrary to the requirements of the
student’s needs and as a result the student has regressed academically since attending
School A.

(4): Did DCPS deny the student a FAPE by failing to evaluate the student in all areas of

suspected disability and to identify all of the student’s special education and related services
needs?

Petitioner alleges the student’s independent comprehensive psychological evaluation
recommended an occupational therapy evaluation to determine the student’s handwriting
needs. Petition alleges the parent requested DCPS conduct the evaluation at the February
15, 2011, IEP meeting and DCPS refused.

Petitioner seeks as relief: (1) DCPS funding of a private placement

and (2) DCPS funding of an independent occupational therapy evaluation, and (3) DCPS funding
of a compensatory education plan for services the student missed and/or inappropriate services
she received while at School A as a result of not being in a placement that can implement her
IEP and/or meet her individual needs.

DCPS maintains that it implemented the student’s June 9, 2010, IEP from the beginning of the
2010-2011 school year until September 24, 2010, when DCPS met to review the student’s IEP
and revised the IEP. DCPS maintains that the September 24, 2010, revised IEP as well as the
revised February 15, 2011, IEP were implemented at School A and School A is an appropriate
placement for the student. DCPS asserts the student does not require occupational therapy
services as related service and the student’s writing issues are being addressed in the classroom.






RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-33 and DCPS Exhibit 1-12)# that were admitted
into the record and are listed in Appendix A. Witnesses are listed in Appendix B. The Hearing
Officer also considered the written closing arguments submitted by DCPS counsel on May 3,
2011, and by Petitioner’s counsel on May 4, 2011.

FINDINGS OF FACT:>

1. Thestudentisage in: grade and has been determined eligible as a child with a
disability under IDEA in need of special education and related services with a disability
classification of SLD. The student was first found eligible while attending a DCPS public
elementary school in first grade. The student is now enrolled at a District of Columbia
public elementary school, School A. She has been enrolled at School A since the start of
the 2010-2011 school year. (Parent’s testimony, DCPS Exhibits 2 & 3)

2. In April 2008 the student witnessed a shooting in her household and as a result her aunt
was given temporary custody. The student resided with her aunt and attended school in
Montgomery County, Maryland for two years. The student was traumatized by the
shooting and as a result was withdrawn and anxious. After awhile the student became
acclimated to the aunt’s home and her new school and began to make academic progress.
The parent maintained nearly daily contact with the student during this period and the
mother often assisted the student with her homework. (Parent’s testimony,
testimony, DCPS Exhibit §8-4)

3. In November 2008 and February 2009 Montgomery County Schools conducted triennial
revaluations of the student. These included a psychological, a speech and language and
an occupational therapy (“OT”) evaluation. The OT evaluator noted the student’s fine
motor skills were adequate but noted her handwriting may have been affected by her
inattention. The evaluator, however, did not recommend the student receive OT services.
(Petitioner’s Exhibits 12, 13, 14)

4. During the 2009-2010 school year the student attended third grade at a Montgomery
County Elementary, hereinafter referred to as “School B.” While at School B the student
had difficulty doing third grade level work. Because her reading level was below third
grade the parent would provide the student with first grade level reading material to
complete her at home reading activities. (Parent’s testimony)

4 Documents objected to by either counsel and not admitted into the record are so noted in Appendix A.

5 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may only cite one
party’s exhibit.






. When the student first came to live with her aunt she was operating at approximately the
kindergarten level. In June 2010 the aunt believes the student was operating on a first
grade level. On June 9, 2010, while the student was still attending School B her IEP was
revised for the 2010-2011 school year. The student’s aunt attended the IEP meeting. The
IEP prescribed the student receive 22 hours of specialized instruction per week in an out
of general education setting and 6 hours per week of specialized instruction in a general
education setting. The IEP also prescribed the student receive 1 hour of speech/language
therapy per week. This was an increase in services from what had been provided the
student during the 2009-2010 school year and the school expressed an intention that the
student would be in a self-contained special education class for the 2010-2011 school
year if she remained at School B. The intention expressed by the IEP team for the self-
contained classroom was to provide more intense services so the student’s academic

abilities hopefully would be significantly raised. testimony, DCPS Exhibit
2)

. At the start of the 2010-2011 school year the student returned to live with her mother and
the mother enrolled her at School A. She provided School A with the student’s
Montgomery County IEP. When the student first enrolled at School A she was nervous
and afraid of returning home and starting a new school. She did not make friends easily
and at times was teased by other students. As a result of her nervousness, the student
often twisted on her hair and as a result she began balding in her temple areas. The
parent believes the student has regressed academically since she began attending School
A. (Parent’s testimony)

7. From the start of the 2010-2011 school year DCPS implemented the student’s

Montgomery County IEP. The student was provided specialized instruction from a
certified special education teacher and speech language services as prescribed by the IEP.
testimony, testimony)

. On September 24 2010, DCPS developed an IEP for the student and revised the student’s
special education services. The parent participated in the meeting by telephone. The
revised IEP prescribed the following services: 60 minutes of specialized instruction per
day in reading in an out of general education setting, 90 minutes per day of specialized
instruction in reading in a general education setting. 60 minutes per day in math in out of
general education setting, and 60 minutes per day of specialized instruction in math in a
general education setting, 60 minutes per day of specialized instruction in written
expression in a general education setting, and 60 minutes per week of speech-language
pathology in an out of general education setting. Since the IEP was revised the student
has consistently been provided the special education and related services prescribed by
the IEP. testimony, DCPS Exhibit 3)

. In the September 24, 2010, IEP the hours of specialized instruction out of general
education were reduced based upon the experience the special education and general
education teachers had working with the student over the few weeks she attended School
A. The special education teacher found the student was grasping some of the curriculum
and benefiting from being with her non-disabled peers, thus there was a legitimate basis
for the out of general education hours to be reduced. testimony)






10.

11.

12.

13.

14,

15.

At School A the student spends each morning of the school day in the general education
classroom with both the general education and special education teachers. There are
twenty-five students in the student’s general education classroom which has a
combination of fourth and fifth graders. Of those twenty-five students seven of the
students are in the fifth grade. The remaining students are in the fourth grade. Most of the
students in the student’s general education classroom are not operating on grade level,
however, the student is the lowest functioning student academically. The students in the
general education classroom are often separated and grouped for classroom assignments
by ability level. testimony)

The student is with the special education teacher in the general education setting in the
morning shared reading block and for the guided reading block and for writing. The
student then has center activities within the general education classroom where she works
on activities grouped with other students who are operating near her functional academic
level. Both the general education and special education teacher monitor the student’s
activities in the student academic centers within the classroom. When student completes
the center activity she returns to the special education teacher for further instruction. The
center activities are usually a group of five or six students. Whenever the student is in the
general education classroom the special education teacher is present to assist her and
other special education students in the class. There are seven special education students in
the general education classroom. The student is being exposed to fourth grade
curriculum in the classroom even though she is operating on a lower grade level.
testimony)

In the afternoon the student receives specialized math instruction in a special education
resource room with other special education students. The student then returns to the
general education class for social studies and or science and the curriculum is modified
for the student by the special education and general education teachers.

testimony)

The student sometimes gets confused and distracted in the classroom. She is being
provided both instructional and testing accommodations that are in her IEP in both the

general education classroom and the resource special education classroom.
testimony, DCPS Exhibit 10)

As the school year has progressed the student has become much more social with her
classmates than she was when she first began attending School A. She is now more
confident and asks and answers questions in the classroom. Most of the time the student
is in the general education classroom she is working with the special education teacher.
The student has progressed from about the kindergarten level when she first arrived and
is now reading on the first to second grade level. B " testimony)

The student’s handwriting is legible and she can improve her handwriting with work
assignments in the classroom. Deficiency notices were sent to the parent to alert the






parent that the student was not functioning on grade level. These notices were sent to all
parents whose children were operating below grade level. testimony)

16. On January 14, 2011, Dr. Natasha Nelson conducted a comprehensive psychological
evaluation of the student. The report of that evaluation was completed on January 21,
2011. The evaluation included, among other assessments, a Woodcock Johnson Tests of
Cognitive Abilities and Achievement (WJ-III) Beery-Buktenica Developmental Test of
Visual-Motor Integration, Sixth Edition (Berry VMI), Connors 3, and Behavior
Assessment Scale for Children — Second Edition (BASC-2). The evaluation measured
the student’s cognitive/intellectual functioning in the low range, and her academic
functioning at the mid first grade level in reading and beginning first grade level in math
and written expression. Dr. Nelson diagnosed the student with a Learning Disorder Not
Otherwise Specified, Posttraumatic Stress Disorder and Adjustment Disorder with
Anxiety and Depressed Mood. (Dr. Nelson’s testimony®, DCPS Exhibit 8-17)

17. Dr. Nelson recommended the student be classified as both SLD and Other Health
Impaired based on Attention Deficit Hyperactivity Disorder. She recommended the
student receive school based counseling and suggested specific strategies to bolster the
student’s academic abilities. Dr. Nelson recommended the student be placed in a full-
time special education classroom. Dr. Nelson concluded that the student’s performance
on the Berry VMI was very low perhaps due to her lackadaisical approach to completing
the VMI may have contributed to her low score as she drew drawings very fast and
refused to slow down with requested to do so. Dr. Nelson did not include the
recommendation for an occupational therapy evaluation in the comprehensive
psychological evaluation report. (Dr. Nelson’s testimony’, DCPS Exhibit 8-17)

18. On February 15, 2011, DCPS convened an IEP meeting to review the recent independent
comprehensive psychological evaluation. The team revised the present levels of
performance in the IEP as a result of the recent evaluation. The team maintained the
level of services: 60 minutes of specialized instruction per day in reading in a out of
general education setting, 90 minutes per day of specialized instruction in reading in a
general education setting. 60 minutes per day in math in out of general education setting,
and 60 minutes per day of specialized instruction in math in a general education setting,
60 minutes per day of specialized instruction in Written Expression in a general
education setting, and 60 minutes per week of speech-language pathology in an out of
general education setting. The parent and her educational advocate did not agree with
the level of services the DCPS team members prescribed. They believed the student
should receive specialized instruction in all subjects in a full time special education
setting and the parent stated she wanted DCPS to place the student at
School. (Parent’s testimony, testimony, Petitioner’s Exhibits 8 & 9)

19. The student’s academic and related services goals have remained the same in each of the
IEPs developed. The student has made progress in these goals but has not yet mastered
any of the goals. When the student first came to School A she could not write or read

6 Designated as an expert in conducted comprehensive psychological evaluations.
7 Designated as an expert in conducted comprehensive psychological evaluations.






20.

21.

22.

23.

numbers 1 to 100. She was operating at approximately the kindergarten level. She can
now write and identify numbers up to the 1000 place value. The student was operating at
about the first grade level by the time her February 15, 2011, IEP was developed and has
continued to make progress further along the first grade level since. The student is on
tract to perhaps be operating on a second grade level by the end of the current school
year. The students reading comprehension and reading fluency has improved during the
school year. She has made more progress this school year in math than reading. She has
made three to six months’ progress in reading and perhaps six months to a year’s growth
in math since attending School A. There is little indication the student will regress during
the summer without extended school year services, thus the IEP team on February 15,
2011 did not consider at that time that the student was in need of ESY services and did
not add that service to the IEP, although the services was her June 9, 2010, IEP. The
student’s teachers believe she has benefited greatly form the general education setting it
would be detrimental to the student to be in a full time general education setting with no
non-disabled peers. testimony, DCPS Exhibit 6)

On March 15, 2011, the parent’s educational advocate conducted a classroom observation
of the student at School A. The advocate observed the special education teacher assisting
the student in the general education classroom. The special education teacher was
working with a group of approximately five students. The general education teacher was
working with a larger group of students. The advocate observed that the student required
redirection and appeared to have difficulty completing assignments and took a great deal

of time completing assignments. testimony)

The student has been accepted at . isa
full-time special education school with certified special education teachers and certified
related services providers. admissions team examined the student’s
evaluations, her IEP as well as their own impressions of the student and decided to accept
her. testimony, Petitioner’s Exhibit 22)

can provide the student with the specialized instruction and speech and
language services that are currently in his IEP. A lower school classroom with a
certified special education teacher and a teacher’s aide has been identified for the student.
The classroom can accommodate up to eight students. Currently the class identified has
seven students. has a full-time social worker for the lower school of 58
students in eight classrooms that all non-graded. The students are grouped roughly by
age and by learning styles and modalities. has occupational therapists, speech
therapists, and physical therapists on staff. testimony)

integrates related services into the day-to-day of the classroom, including the
social worker’s services. The disability classifications of the students in the classroom
are SLD, OHI and a couple of student’s with multiple disability of SLD and OHI and one
student on the high end of the autistic spectrum, very significant language based learning
challenges. The teacher who is assigned to the classroom identified for the student has

worked at since January 2010 and is special education certified, pursuing a
Master’s degree. The tuition for lower school is per year.
testimony)






CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (£)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 8 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is seeking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

34 CFR. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements
of this part; (c) Include an appropriate preschool, elementary school, or secondary school
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

ISSUE (1): Did DCPS deny the student a FAPE by failing to develop an appropriate IEP that is
reasonably calculated to provide a FAPE?

Petitioner alleges the student IEP since attending School A, including the February 15, 2011, IEP
is inappropriate and does not meet the student unique needs. Petitioner alleges DCPS has
reduced the level of special education services the student requires as compared to the services
she received at her prior school. Petitioner maintains that the student is in need a full time special
education IEP and placement. Conclusion: The IEPs developed by DCPS for the student on
September 24, 2011, and February 15, 2011, are appropriate. Petitioner did not sustain the
burden of proof by a preponderance of the evidence.

The IEP is the central part of the special education process and the failure to develop an
appropriate IEP is a substantive denial of a Free Appropriate Public Education (“FAPE”). 20
U.S.C. § 1401 (9) (FAPE consists of special education and related services that are provided in
conformity with the student’s IEP, which in turn is to be developed according to a student’s
unique educational needs); 34 C.F.R. § 300.17; D.C. Mun. Regs. Tit. 5 § 3000.1. See also Scott
v. District of Columbia, (D.C. Cir.) 03-1672 DAR (March 31, 2006); and Board of Education of

8 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking
relief presented sufficient evidence to meet the burden of proof.






the Hendrick Hudson Central School District v. Rowley, 458 U.S. 276, 182 (1982) (“The free
appropriate public education required by the Act is tailored to the unique needs of the
handicapped child by means of an Individualized Educational Program (“IEP”)).

Additionally, the public agency must also ensure that an appropriate IEP is in place for the
beginning of each school year. 20 U.S.C. § 1414 (d) (4) (A) (i); 34 C.F.R. § 300.323 (a); and

D.C. Mun. Regs. Tit. 5 § 3010.1.

Pursuant to 34 C.F.R. § 300.323(f) If a child with a disability (who had an IEP that was in effect
in a previous public agency in another State) transfers to a public agency in a new State, and
enrolls in a new school within the same school year, the new public agency (in consultation with
the parents) must provide the child with FAPE (including services comparable to those described
in the child's IEP from the previous public agency), until the new public agency—(1) Conducts
an evaluation pursuant to §§300.304 through 300.306 (if determined to be necessary by the new
public agency); and(2) Develops, adopts, and implements a new IEP, if appropriate, that meets
the applicable requirements in §§300.320 through 300.324.

The evidence demonstrates that when the student arrived at School A with the Montgomery
County IEP DCPS immediately implemented the IEP and provided the student the prescribed
special education and related services. Both Ms. Batson and Ms. Barton credibly testified to this
effect. When the student’s IEP was revised on September 24, 2010, the student’s specialized
instruction hours out of general education were reduced at the suggestion of Ms. Barton who had
been working with the student for nearly a month by then. Ms. Barton, nonetheless, continued
to work with the student both in the general education and special education resource
classrooms.

Both Ms. Barton’s and Ms. Lamont’s credible testimony demonstrated the student has made both
academic and social progress at School A and in the combination setting. This Hearing Officer
finds their testimony far more credible than that of Dr. Nelson as to the student’s need for a full
time IEP and placement. These teachers have worked with the student closely and assisted in her
academic and social progress. Dr. Nelson did not conduct any classroom observation of the
student. On the other hand these teachers have seen the student benefit from being and learning
with her non disabled peers and have averred that the student being in a full time special
education setting with no non-disabled peers would actually be detrimental. Although the
student’s IEP has different accommodations and does not yet contain ESY services, there is
insufficient evidence that these changes to the student’s IEP from that she had in Montgomery
County is inappropriate. Consequently, this Hearing Officer concludes the student’s DCPS IEP
is appropriate and the student has not been denied a FAPE in this regard.

ISSUE (2): Did DCPS deny the student a FAPE by failing to implement the student’s IEP at
School A?

Petitioner’s alleges School A cannot implement the student’s IEP as developed on September 24,
2010, and February 15,2011? Conclusion: School A can and has implemented the student’s
IEPs. Petitioner failed to sustain the burden of proof by a preponderance of the evidence.
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The IEP is the central part of the special education process and the failure to develop an
appropriate IEP is a substantive denial of a Free Appropriate Public Education (“FAPE”). 20
U.S.C. § 1401 (9) (FAPE consists of special education and related services that are provided in
conformity with the student’s IEP, which in turn is to be developed according to a student’s
unique educational needs); 34 C.F.R. § 300.17; D.C. Mun. Regs. Tit. 5 § 3000.1. See also Scott
v. District of Columbia, (D.C. Cir.) 03-1672 DAR (March 31, 2006); and Board of Education of
the Hendrick Hudson Central School District v. Rowley, 458 U.S. 276, 182 (1982) (“The free
appropriate public education required by the Act is tailored to the unique needs of the
handicapped child by means of an Individualized Educational Program (“IEP”)).

There was credible testimony from and that DCPS implemented the
student’s June 2010 IEP from the beginning of the 2010-2011 school year until September 24,
2010, when DCPS met to review the student’s IEP and revised the IEP to provide the following
services:

* 2 hours/day of specialized instruction outside general education for a total of 10/week
outside general education - split equally between math and reading.

- 2.5 hours per day of specialized instruction inside general education for a total of 12.5
hours/week in general education for at total of 22.5 total hours of specialized instruction
per week.

* plus 1 hour/week of speech language outside general education.

Their credible testimony also demonstrates that since the student JEP was amended the student
has consistently been provided the services prescribed in the IEP. There was no evidence
presented by Petitioner to the contrary. Consequently, this Hearing Officer concludes DCPS
implemented the student IEP at School A to its full degree. There was no denial of FAPE
proved in this regard.

ISSUE (3): Did DCPS deny the student a FAPE by failing to determine a proper placement?

Petitioner alleges that at School A the student is in a classroom with too many students (25 or
more in a combined fourth/fifth grade) contrary to the requirements of the student’s needs and as
a result the student has regressed academically since attending School A. Conclusion: The
student’s LRE and level of services as prescribed in the February 15, 2011, IEP and her current
location of services, School A, are appropriate. Petitioner failed to sustain the burden of proof
by a preponderance of the evidence.

A student’s placement is to be in the least restrictive environment and in a school that is capable
of meeting the student’s special education needs. See Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C.§ 1402 (9) (D) (“FREE APPROPRIATE PUBLIC
EDUCATION- The term ‘free appropriate public education’ means special education and related
services that include an appropriate preschool, elementary school, or secondary school education
in the state involved” [and] “are provided in conformity with the individualized education
program”); § 1401 (29) (D) (“The term ‘special education means specially designed instruction,
at no cost to the parents, to meet the unique needs of a child with a disability [. . . ].”); 34 C.F.R.
§ 300.17 & 39; 34 C.F.R. § 300.116 (placement is to be based on student’s IEP as determined by
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team including the parents); 34 C.F.R. § 300.327 & 300.501 (c); D.C. Mun. Regs. Tit. 5E §
3013.1-7 (LEA to ensure that child’s placement is based on the IEP); and D.C. Mun. Regs. Tit.
SE § 3000.

A school district is not required to implement a program that will maximize the handicapped
child's potential. Rowley, 458 U.S. at 198-99. Rather, a handicapped child has a right to
"personalized instruction with sufficient support services to permit the child to benefit
educationally from that instruction." Rowley, 458 U.S. at 203. Rowley explained that implicit in
the congressional purpose of providing access to a 'free appropriate public education' is the
requirement that the education to which access is provided be sufficient to confer some
educational benefit upon the handicapped child.. . .We therefore conclude that the 'basic floor of
opportunity' provided by the Act consists of access to specialized instruction and related services
which are individually designed to provide educational benefit to the handicapped child. Rowley,
458 U.S. at 200-02.

One reason IDEA was enacted was to provide students with access and exposure to typically
developing peers, recognizing the inherent benefit for students with disabilities to be provided
exposure to their typically developing peers, both academically and socially. Both Ms. Barton
and Ms. Jackson credibly confirmed the student’s benefit in the general education environment
with her non-disabled peers. Even after all the student has weathered, she is capable of social
and academic benefit in the general education setting. The witnesses testified that when the
student began attending School A she was withdrawn and lacking confidence. Since her
attendance there she has made friends now and grown academically. She is apparently making
progress in the general education setting with support of the special education teacher. Albeit
she is far from grade level she is still making significant progress.

Ms. Barton credibly testified that the student is making progress and is likely to be at the second
grade level by the end of the school year. There is no requirement that an IEP be intended or
FAPE be interpreted to mean that it is to bring a student to grade level. The student is apparently
being educated and receiving educational programming from knowledgeable and caring
educators. It is perhaps because the student has been benefiting in an environment with her non-
disabled peers that she has achieved the progress in the past year that she has and hopefully with
the continued efforts of the staff at School A the student’s progress may even accelerate. This
Hearing Officer encourages the parent of work closely with these teachers and closely monitors
the student’s progress to achieve such a result.

ISSUE (4): Did DCPS deny the student a FAPE by failing to evaluate the student in all areas of
suspected disability and to identify all of the student’s special education and related services
needs?

Petitioner alleges the student’s independent comprehensive psychological evaluation
recommended an occupational therapy evaluation to determine the student’s handwriting needs.
Petition alleges the parent requested DCPS conduct the evaluation at the recent IEP meeting and
DCPS refused. Conclusion: There was insufficient evidence based on the independent
comprehensive psychological and other evidence presented that an occupational therapy
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evaluation was warranted. Petitioner failed to sustain the burden of proof by a preponderance of
the evidence.

DCPS is required to complete evaluations of children in 120 days under the IDEIA and DC
law. 34 CFR § 300.301(c)(ii); D.C. Code § 38-26561.02 (2010) (DCPS shall evaluate within
120 days from the date the child was referred). Evaluation under the IDEIA includes
assessment procedures as well as the eligibility determination. See 34 CFR §§ 300.15
(definition of evaluation includes § 300.306), 300.306 (procedures for eligibility meeting and
decision).

The IDEA does not require LEAs to administer every test requested by a parent or
educational advocate. Rather, to ensure that a child with a disability receives a FAPE, an LEA
must use "a variety of assessment tools and strategies to gather relevant functional,
developmental, and academic information." See 20 U.S.C. § 1414(b)(2)(A).

The evidence demonstrates the student was provided an occupational therapy evaluation in
Montgomery County which did not recommend the student to receive occupational therapy
services. Although Dr. Nelson noted the student’s low VMI score she noted in her report that the
score was probably due to the student’s flippant approach to the assessment. In addition, the
student’s teachers credibly testified the student’s handwriting appears to be appropriate.
Although the student can apparently benefit from handwriting development, the evidence
presented does not demonstrate that DCPS’ failure and/or refusal to conduct the OT evaluation is
a denial of FAPE. In fact, it was not clear from the evidence that a request for the evaluation was
made and refused. Thus, this Hearing Officer concludes Petitioner did not sustain the burden of
proof by a preponderance of evidence on this issue. However, this Hearing Officer suggests that
the Petitioner make a formal request to DCPS for the evaluation and see if it will be conducted.

- ORDER:
The complaint is this matter is hereby dismissed with prejudice.

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
Jurisdiction, as provided in 20 U.S.C. §1415(i)(2).

G u&dézuz

Coles B. Ruff, Esq.
Hearing Officer Date: May 5§, 2011
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION -

Student Hearing Office
810 First Street, N.E., 2" Floor
Washington, DC 20002 » o
oo
STUDENT,' )
through the Parent, )
) Date Issued: May 8, 2011
Petitioner, )
) Hearing Officer: Virginia A. Dietrich
V. )
) Case No:
District of Columbia Public Schools )
)
Respondent. ) Hearing Date: 04/19/11 Room 2006
) 04/28/11 Room 2006

HEARING OFFICER DETERMINATION

Background

Petitioner, the mother of Student, filed a due process complaint notice on 02/22/11,
alleging that Student had been denied a free appropriate public education (“FAPE”) under the
Individuals with Disabilities Education Act (“IDEA”).

It was an independent psychological evaluation dated 09/14/10 that started the ball rolling
with respect to all of the issues identified by Petitioner in the consolidated complaints filed on
02/22/11 and 03/25/11. Petitioner complained that based on the findings and recommendations
contained in the independent psychological evaluation, the District of Columbia Public Schools
(“DCPS”) denied Student a FAPE by failing to provide Student with an Individualized Education
Program (“IEP”) in January 2011 that included speech and language services, occupational
therapy services and alternate statewide testing assessments with accommodations; when DCPS
failed to complete a full occupational therapy evaluation upon parental request in January 2011;
when DCPS failed to provide Student with an appropriate placement that could implement
Student’s IEP or provide educational benefit for the 2010-2011 school year; and when DCPS
failed to fund an independent speech and language evaluation in March 2011 after Petitioner
disagreed with the recommendations of the speech and language evaluation conducted by DCPS.

! Personal identification information is provided in Appendix A.
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For relief, Petitioner requested that Student be placed in a nonpublic full-time special
education school solely for students with an Intellectual Disability (“ID”); DCPS to fund
independent occupational therapy and speech and language evaluations and then convene an
appropriate IEP team to review the completed evaluations and revise Student’s educational
program and discuss and determine placement; and DCPS to fund and place Student at Joseph P.
Kennedy Institute. Petitioner also requested an award of compensatory education to restore
Student to the position Student would have been but for the denials of a FAPE.

DCPS asserted that all objective assessments, both historical and current, indicated that
Student had reached the maximum potential of her intellectual functioning and that Student did
not warrant direct occupational therapy or direct speech and language services. Nonetheless, in
January 2011, DCPS agreed to complete an occupational therapy screening and in March 2011,
DCPS agreed to complete a full occupational therapy evaluation. The occupational therapy
screening did not recommend occupational therapy services and the full occupational therapy
evaluation is near to completion. With respect to speech and language services, DCPS asserted
that it conducted the speech and language evaluation that Petitioner requested and the evaluation
indicated that Student did not warrant direct speech and language services. DCPS was prepared
to show that the speech and language evaluation that it conducted was appropriate; therefore,
Petitioner was not entitled to an independent speech and language evaluation at public expense.
Moreover, DCPS asserted that special education services were being implemented in conformity
with Student’s IEP and Student was receiving educational benefit from the receipt of those
services; therefore, placement in a nonpublic school for all disabled peers was unwarranted.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District
of Columbia Municipal Regulations (“D.C.M.R.”); and 38 D.C. Code 2561.02.

Procedural History

This Hearing Officer was assigned to the case on 02/25/11. A resolution meeting took
place on 03/11/11 at which time both parties indicated in writing that no agreement was reached
by the end of the 30-day resolution period and parties agreed that the case should proceed to a
due process hearing. Thus, the 30-day resolution period ended on 03/24/11, the 45-day timeline
to issue a final decision began on 03/25/11, and the final decision is due by 05/08/11. See 34
C.F.R. 300.510, 300.515.

The due process hearing was a closed hearing that took place on 04/19/11 and 04/28/11.
Petitioner was represented by Damell Henderson, Esq. and DCPS was represented by Linda
Smalls, Esq.. Neither party objected to the testimony of witnesses via telephone.

Petitioner presented the following five witnesses: Student, who testified in person;
Petitioner, who testified in person; Student’s grandmother, who testified in person; Educational
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Advocate, who testified in person; and Psychologist, who qualified as an expert in
comprehensive psychological evaluations, testified by telephone. DCPS presented four witness:
Student’s special education teacher, who testified by telephone; DCPS Special Education
Coordinator (“SEC”), who testified by telephone; DCPS speech and language pathologist
(“SLP”), who testified by telephone; and DCPS school psychologist, who qualified as an expert
in clinical and psychological testing for purposes of educational programming, testified by
telephone.

Subsequent to the filing of this complaint on 02/22/11, Petitioner filed a second

complaint on 03/25/11, i.e., Case No. with issues that were related to the issues in
this complaint. By Order on Consolidation dated 04/05/11, Case No. was
consolidated with Case No. and the issues and relief requested in this Hearing

Officer Determination reflect consolidated issues and relief requested as previously
memorialized in the Amended Prehearing Order.”

Petitioner’s disclosures dated 04/12/11, mislabeled as Case No. containing a
witness list and Exhibits CD-1 through CD-27 (hereinafter referred to as P-1 through P-27), were
. timely filed and admitted into evidence without objection. DCPS’ disclosures dated 04/12/11,
containing a witness list and Exhibits R-01 through R- 19 were timely filed and admitted into
ev1dence without objection.

The six issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to conduct an occupational therapy
evaluation as requested by Petitioner on 01/07/11.2

Whether DCPS denied Student a FAPE by failing to develop an IEP on 01/04/11 that
included speech and language services, occupational therapy services and the provision that
Student would participate in alternate statewide assessments with accommodations.

Whether DCPS denied Student a FAPE by failing to provide Student with an appropriate
placement that could implement Student’s IEP during the 2010-2011 school year.

Whether Student is entitled to compensatory education for the denials of a FAPE.

Whether DCPS denied Student a FAPE by failing to provide funding for an independent
speech and language evaluation following Petitioner’s request on 03/23/11.

Whether DCPS denied Student a FAPE by failing to develop an IEP on 03/23/11 that
included speech and language services.

2

P-9.
* At the due process hearing, Petitioner withdrew the allegation that DCPS failed to conduct a speech and language
evaluation following the request of Petitioner on 01/04/11, and that claim is dismissed with prejudice.
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Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. Studentis a year old special education student currently attending a public
high school in the District of Columbia.* Student currently participates in a special education
class of 10 Intellectual Disability (“ID”) (also known as Mental Retardation) students taught by
one certified special education teacher with the assistance of two educational aids. Student’s
current teacher has taught Student for the past three years. All services in Student’s IEP are
currently being implemented by the school. Student participated in the DC CAS test and
recexved the appropriate accommodations from her special education teacher who proctored the
test.’

#2. On 02/21/07, a Multidisciplinary Team (“MDT”) convened that included DCPS and
Petitioner, and at that time the MDT determined that the use of word processing software had
significantly improved Student’s handwriting speed, and based on minimal progress in
standardized occupational therapy testing and classroom functional performance, school-based
occupational therapy services were no longer warranted and occupational therapy was
discontinued because Student had reached her maximum potential. The MDT also indicated that
Student had failed to make any measurable progress, triennial to triennial, when comparing
speech and language evaluations from 2002 and 2005. On 02/21/07, Petitioner gave voluntary
written consent to the termination of occupational therapy services and speech and language
services.®

#3. An independent psychological evaluation completed on 09/14/10 indicated that
Student had a disability classification of Moderate Mental Retardation and had poorly developed
reading and writing language skills that were commensurate with her Intelligence Quotient
(“IQ”). The results of this evaluation indicated that Student required schooling in a classroom
with students with her level of disability and current academic and cognitive functioning. The
evaluation also indicated that Student’s poorly developed visual motor integration skills might
impact her penmanship in the classroom and should be explored through a consultation with an
occupational therapist.  Additionally, the evaluation indicated that Student continued to
demonstrate severe speech difficulties that were reflected in her below average receptive and
expressive speech and language skills, and that a second opinion should be obtained to determine
if Student required speech and language therapy in school.’”

#4. The independent psychological evaluation was reviewed on 01/04/11 by the MDT
that included Petitioner and Petitioner’s advocate and based on the results of the independent
psychological evaluation, Petitioner requested that DCPS conduct an occupational therapy

“P11

Testlmony of DCPS special education teacher.
6R-16; R-17.
7P-16.
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evaluation.® On 01/07/11, Petitioner and Petitioner’s advocate agreed that DCPS would conduct
an occupational therapy consultation.” The occupational therapy screening completed by DCPS
on 02/23/11 indicated that Student’s fine motor difficulties in the classroom consisted of Student
having difficulty copying from the board, decreased handwriting legibility that impacted
Student’s success in the classroom, difficulty completing assignments due to being a slow writer,
and flat affect that required constant instructions to engage in activities. Based on a screening of
Student’s work samples and writing samples and the record review which provided data
regarding Student’s intellectual ability, Student’s handwriting was determined to be appropriate
for her age and cognitive ability and any needed strategies could be implemented in the
classroom. The occupational therapy screening indicated that a full occupational therapy
evaluation was not warranted.'® On 03/23/11, the MDT reviewed the occupational therapy
screening and although DCPS did not believe that Student required direct occupational therapy
services, DCPS agreed to complete the occupational therapy evaluation that Petitioner
requested.'’ The full occupational therapy evaluation was scheduled to be completed by DCPS
during the week of 05/02/11."2

#5. On 01/07/11, the MDT developed an IEP that classified Student with a primary
disability of ID and prescribed 27.5 hours/week of specialized instruction outside of general
education, 30 minutes/week of behavioral support services outside of general education, assistive
technology consisting of an electronic dictionary thesaurus to assist with learning and studying,
and a classroom aid consisting of a calculator computer graphic organizer. The IEP prescribed
that Student would participate in regular statewide assessments with accommodations.
Classroom and statewide assessment accommodations consisted of repetition of directions,
- simplification of oral directions, oral responses to tests, writing in test books, calculators, small
group setting, testing to be administered over several days, extended time on subtests, breaks
between subtests and testing to be administered at the best time of day for Student."

#6. On 03/23/11, the MDT also reviewed a speech and language evaluation that was
completed by DCPS on 02/16/11 that was based on the administration of standard testing
measures, a review of historical school records, information provided by Student’s classroom
teacher and observation of Student in class. The speech and language evaluation revealed that
Student had severe deficits in her overall language skills, both receptive and expressive;
however, the testing results were no different from the results of Student’s November 2002 and
October 2005 comprehensive speech and language evaluations. There was no significant
regression or improvement in speech and language skills between past and present test results.
And, despite repeated and varied strategies and accommodations used by the evaluator during the
testing process to facilitate Student’s responsiveness and performance, Student failed to utilize
any of the strategies. Based on Student’s age, previous participation in speech and language
intervention, medical history and motivation levels, Student’s prognosis for improvement of her
speech intelligibility and overall language skills was poor, and direct speech and language

¥ R-07; R-08; P-12.

° R-08; P-12.

0 R-10.

"1 R-06; P-14.

"2 Testimony of SEC.
13 R-09.
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services were not warranted.'* Petitioner, who disagreed with the recommendation of the DCPS
evaluation that no speech and language services were warranted, requested that DCPS authorize
funding for an independent speech and language evaluation, and DCPS refused. "’

#7. As of February 2011, Student had passing grades in all of her classes and was
described in the third advisory as having excellent initiative, excellent behavior and good
participation in various classes.'® Although a follower, Student has bonded with her classmates
and appears comfortable in the classroom and school setting. Student is receiving educational
benefit from the educational program she is receiving at the public high school she attends.'’

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party secking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

The first issue to be determined is whether DCPS denied Student a FAPE by failing to
conduct an occupational therapy evaluation as requested by Petitioner at the MDT meeting on
01/07/11.

The evidence in this case showed that the independent psychological evaluation upon
which Petitioner so heavily relied, stated that Student’s poorly developed visual motor
integration skills might impact her penmanship in the classroom and that this possibility should

'* R-06; R-11; P-19; Testimony of DCPS SEC, DCPS SLP.
5 p.14,

6 R-13; R-14.

' Testimony of DCPS special education teacher.
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be explored through a consultation with an occupational therapist.'® There was also historical
evidence available to the evaluator and to the MDT that met on 01/07/11, that on 02/21/07,
occupational therapy services were discontinued with the consent of Petitioner because Student
had reached her maximum potential and was not benefitting from occupational therapy
services.”” On 01/07/11, Petitioner requested an occupational therapy evaluation and DCPS and
Petitioner agreed that DCPS would conduct an occupational therapy screening. The type of
assessment that DCPS agreed to conduct, i.e., an occupational therapy screening, precisely fit the
recommendation in the independent psychological evaluation. And on 03/23/11, when the
occupational therapy screening conducted by DCPS indicated that Student did not warrant direct
occupational therapy services and when Petitioner disagreed with the results of the screening,
DCPS agreed to conduct a full occupational therapy evaluation even though DCPS still disagreed
that Student required direct occupational therapy services.*’

Petitioner failed to meet her burden of proof that DCPS failed to comply with a provision
of the IDEA and that the violation resulted in the denial of a FAPE. The actions taken by DCPS
with respect to completing the occupational therapy screening and a full occupational therapy
evaluation were timely and reasonable, consistent with the findings in the independent
psychological evaluation, and consistent with reliable data that indicated that the limitations on
Student’s intellectual functioning combined with historical data strongly suggested that Student

was not likely to benefit from direct occupational therapy services. Student was not denied a
FAPE.

The second issue to be determined is whether DCPS denied Student a FAPE by failing to
develop an IEP on 01/04/11 that included speech and language services, occupational therapy
services and the provision that Student would participate in alternate statewide assessments with
accommodations.

The independent psychological evaluation that Petitioner relied on to request the addition
of speech and language services and occupational therapy services to Student’s IEP, indicated
that Student’s abilities were commensurate with her cognitive ability and that further evaluation
was required to determine whether or not these services should be added to Student’s IEP. The
evaluation duly noted that both of these types of services had been discontinued in the past due
to Student’s inability to make progress because of her limited intellectual functioning.?' Based
on the information available to the MDT on 01/04/11, DCPS did not err in refusing to add the
requested related services to Student’s IEP. There was no concrete data that the services were
necessary to help Student access the curriculum. At that time, DCPS appropriately followed the
recommendation of the independent psychological evaluation and agreed to conduct a speech
and language evaluation, and on 01/07/11, DCPS and Petitioner agreed that DCPS would
conduct an occupational therapy screening.

The evidence in the record was that Student was able to participate in statewide testing,
i.e., DC CAS, with the appropriate IEP accommodations that were provided by a person who had

'8 Finding #3.
' Finding #2.
20 Finding #4.
*! Findings #2, #3, #4.
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been Student’s teacher for the past three years and knew Student well. This type of testing
environment was the most optimal environment for Student’s performance, regardless of the type
of testing. Petitioner, with the burden of proof, did not present any evidence that failing to
provide Student with alternate statewide assessments with accommodations caused any harm to
Student or deprived her of an educational benefit. The evidence was clear that due to Student’s
limited cognitive functioning, Student would have had a difficult time completing any type of
testing under any set of circumstances.

Petitioner did not meet her burden of proof that Student was denied a FAPE by DCPS
providing Student with an IEP on 01/04/11 that did not include speech and language services,
occupational therapy services or alternate statewide assessments with accommodations.

The third issue to be determined is whether DCPS denied Student a FAPE during the
2010-2011 school year by failing to provide Student with an appropriate placement that could
implement the provision of Student’s IEP that required classes with a low student to teacher ratio
so that Student could receive individualized attention.

Petitioner, with the burden of proof, offered no evidence that Student was not receiving
classes in a small student to teacher ratio, that Student’s IEP was not being implemented at the
public high school or that Student was not receiving educational benefit from the services
provided at the public high school. The IEP merely stated that Student should remain in a self-
contained setting and receive 27.5 hours/week of specialized instruction outside of general
education.”> Not only did Petitioner fail to meet her burden of proof that Student’s IEP was not
being implemented at the public high school, DCPS presented evidence that the IEP was being
implemented and that Student was receiving instruction in a small student to teacher ratio of 10
students with one special education teacher and 2 educational aids, in a classroom solely
comprised of ID students with the same range of intellectual deficits. Petitioner, with the burden
of proof, offered no evidence that Student was not and could not receive any educational benefit
from the delivery of services at the public high school and that placement at a nonpublic private
special education school was warranted. The evidence presented by DCPS was to the contrary.23

Petitioner failed to meet her burden of proof with respect to the third issue.

The fourth issue to be determined is whether Student is entitled to compensatory
education for the denials of a FAPE.

“When a school district deprives a disabled child of free appropriate public education in
violation of the Individuals with Disabilities Education Act, a court fashioning “appropriate”
relief, as the statute allows, may order compensatory education, i.e., replacement of educational
services the child should have received in the first place.” Reid v. District of Columbia, 43
IDELR 32 (2005).

22 Finding #5.
% Finding #7.
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Petitioner failed to show that Student was denied a FAPE with respect to Issues #1, #2,
#3, #5, and #6. Pursuant to Reid, Student is not entitled to compensatory education because
Petitioner was unable to prove that DCPS denied Student a FAPE.

The fifth issue to be determined is whether DCPS denied Student a FAPE by failing to
provide funding for an independent speech and language evaluation following Petitioner’s
request on 03/23/11.

34 C.F.R.300.502 provides that DCPS must provide Petitioner with an independent
evaluation at public expense without unnecessary delay if Petitioner disagrees with the results of
an evaluation conducted by DCPS unless DCPS files a due process complaint and shows at a
hearing that its evaluation is appropriate.

In this case, Petitioner filed a complaint on 03/25/11 alleging that DCPS had failed to
provide Petitioner with funding for an independent speech and language evaluation as requested
by Petitioner on 03/23/11.>* DCPS was not required to file a due process complaint in this case
to show that its speech and language evaluation was appropriate because Petitioner had filed a
complaint asking for a'decision on the very issue just two days after DCPS refused to fund an
independent speech and language evaluation.”® At the due process hearing, DCPS presented
DCPS’ speech and language evaluation dated 02/16/11 that indicated that speech and language
services were not warranted and the evaluator’s credible testimony was that based on a review of
historical records, the administration of testing assessments, an interview of Student’s teacher
who had known her for three years and an observation of Student in class, speech and language
services would be of no benefit to Student. Just as significantly, the evaluator indicated that due
to Student’s reduced intelligibility, Student did not take the opportunity to use recommended
strategies effectively or at all during the evaluation process; her response was to giggle. The
evaluator’s conclusion that Student had reached maximum potential for improvement and that
speech and language services were not warranted, was a sound conclusion that was based on a
composite picture of the available data. Petitioner did not offer any expert testimony to refute
the findings and/or conclusions of DCPS’ speech and language pathologist.” The speech and
language evaluation completed by DCPS on 02/16/11 was appropriate.

Petitioner failed to meet her burden of proof that Student was entitled to an independent
speech and language evaluation at public expense.

The sixth issue to be determined is whether DCPS denied Student a FAPE by failing to
develop an IEP on 03/23/11 that included speech and language services.

34 C.F.R. 300.320 requires DCPS to provide Student with an IEP that includes academic
and functional goals designed to meet the child’s needs that result from the child’s disability to

* p.4; P-9.

% Finding #6.

% Petitioner was precluded from calling a proposed witness as a speech and language expert because Petitioner had
failed to comply with the Amended Prehearing Order requirement that Petitioner include in her disclosures the
curriculum vitae of any witness to be called as an expert.
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enable the child to be involved in and make progress in the general education curriculum and
meet each of the child’s other educational needs that result from the child’s disability.

Although the results of the independent psychological evaluation indicated that Student
had severe speech difficulties that were evidenced by below average receptive and expressive
speech and language skills, these difficulties were not getting worse or changing, as evidenced
by a comparison of testing scores from 2002, 2005 and 2011.*" Rather, it was the limitations on
Student’s intellectual functioning that was the culprit for the difficulties, not the lack of direct
speech and language services. This was confirmed by DCPS’ speech and language evaluation
that was completed on 02/16/11 and reviewed by the MDT responsible for educational decision
making for Student. The 09/14/10 independent psychological evaluation indicated that a speech
and language evaluation should be conducted to determine if direct speech and language services
were warranted. The speech and language evaluation conducted by DCPS concluded that direct
speech and language services were not warranted. The speech and language evaluation
conducted by DCPS was determined to be an appropriate evaluation (See Issue #5). On
03/23/11, there was no data or assessment that supported the conclusion that speech and
language services should be added to Student’s IEP.

Petitioner failed to meet her burden of proof that Student was denied a FAPE by DCPS’
failure to include speech and language services on Student’s 03/23/11 IEP.

ORDER

Petitioner failed to meet her burden of proof on any of the issues identified in the
complaint.

The complaint is DISMISSED with prejudice.
IT IS SO ORDERED.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(1).

Date: May 8, 2011 [ Virginia A. Dietrich
Hearing Officer
%" Finding #6.
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Copies to:

Petitioner (U.S. mail)

Petitioner’s Attorney: Darnell Henderson, Esq. (electronically)
DCPS’ Attorney: Linda Smalls, Esq. (electronically)

DCPS (electronically)

SHO (electronically)
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Washington, DC 20002
[
[Parent], on behalf of, Date Issued: May 11, 2011 =
[Student], ! :
Hearing Officer: Jim Mortenson
Petitioner,
Case No:
v
Respondent.

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioner on March 17, 2011. The Petitioner is
represented by Miguel Hull, Esq., and the Respondent is represented by Paul Dalton, Esq. A
prehearing conference was held on March 31, 2011, and a prehearing order issued on that date. A
response was filed on April 5, 2011. A resolution meeting was held via telephone on April 21,
2011, and did not result in a settlement or any other agreements.

The hearing was convened on April 27, 2011, in room 2004 at 810 First Street NE,
Washington, D.C. The due date for the hearing officer’s determination (HOD) is May 31, 2011.

This HOD is issued on May 11, 2011.

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






II. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., and

its implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

II1. ISSUES, RELIEF SOUGHT, AND DETERMINATION
The issues to be determined by the Independent Hearing Officer (IHO) are:>

1) Whether the Respondent failed to place the Student in a full time therapeutic placement
outside of the general education setting determined necessary by the individualized
education program (IEP) team?

2) Whether the Respondent has failed to conduct an evaluation of the Student sufficiently
comprehensive to determine all of his special education and related service needs when it
did not conduct a functional behavioral assessment (FBA)?

The substantive requested relief includes:

1) Placement at either .

2) AnFBA and a behavior intervention plan (BIP).

3) Compensatory education to remedy the loss of educational services suffered from his 25
day removal from school.

Based on the findings of fact and conclusions herein, this I[HO has determined that the

Respondent placed the Student in the setting determined necessary by the IEP team, and that the

Respondent failed to conduct an FBA to determine why he has had such significant attendance.

problems, why he engaged in the behavior for which he was suspended, and to develop an

appropriate behavior intervention plan to address those behaviors.

? The issue “Whether the Respondent failed to comply with disciplinary due process procedures when it did not
convene a team meeting to determine whether the Student’s behavior for which he was disciplined in February,
2011, was a manifestation of his disability?”” was withdrawn by the Petitioner.






1V. EVIDENCE

Three witnesses testified at the hearing, two for the Petitioner and one rebuttal witness for the

Respondent.?
The witnesses for the Petitioner were:
1) Petitioner (P)
2) Francis John, Case Manager (F.J.)*
The rebuttal witness for the Respondent was:
1) John Baker, Clinical Supervisor (J.B.)

19 documents were disclosed by the Petitioner and 18 were admitted into evidence.’ The

Petitioner’s exhibits are:

Ex.No. Date Document
P2 February 8, 2011 IEP
P3 February 8, 2011 MDT [IEP team] Meeting Notes
P4 April 13,2010 IEP
PS5 December 16, 2010 Multidisciplinary Team (MDT) [IEP team] Meeting
Notes
Pé6 July 15,2010 Multidisciplinary Team (MDT) [IEP team]
Continuation Meeting Notes
P7 October 1, 2010 Progress Report
February 8, 2011 Grade Card
July 15,2010 Grade Card
P8 November 22, 2010 Letter from Staton

* The Respondent failed to disclose any witnesses or their proffered testimony as required. During the hearing the
THO permitted a rebuttal witness to respond to testimony provided by the Petitioner’s witnesses. The Petitioner
objected to any witnesses being presented by the Respondent and the Respondent objected to the limited nature of
the testimony as not “proper rebuttal.” The IHO permitted limited testimony for rebuttal purposes and noted the
objections for the record.

* This witness had little credibility with regard to the issues he testified about since he was not an education
professional and expressed the opinion that the Student required a behavior intervention plan because “all humans
have behaviors and so we all need a behavior modification plan,” While this statement may very well be accurate,
such testimony does not comport with the fundamentals of the purpose of “special” education and cannot be taken
seriously in this context. '

5 The first document, P 1, was the complaint and so the IHO excluded as it was redundant. The other documents
were admitted without objection because the Respondent’s Counsel did not arrive at the hearing until 45 minutes
after it was scheduled to start. The IHO had waited to commence the hearing until a quarter past the hour it was
scheduled for. P 14 was listed as a document, but was not in the record received from the Petitioner.

3






P9 November 30, 2010 Letter from Allen

P10 April 1,2010 Psychiatric Assessment
P11 December 21, 2008 Psychoeducational Evaluation
P12 [Undated] Psychiatric Evaluation

October 28, 2008 Psychiatric Intake Evaluation
P13 March 31, 2009 Psychiatric Evaluation
P15 March 6, 2009 Physician’s Discharge/Transition Order
P16 March 5, 2011 Maryland Treatment Center: Psychiatric Evaluation
P17 March 14, 2011 Mountain Manor School Progress Report
P18 March 30, 2011 Letter from Davis
P19 April 13,2011 Child/Youth Preliminary Treatment Pla
P20 [Undated] Psychiatric Medication Request

No documents were disclosed by the Respondent or offered into evidence.

V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

I. The Studentisa year old learner with a disability who is eligible for special education and
related services under the definition of other health impairment.’ The Student spent two years
at another charter school prior to being enrolled by the Petitioner at the Respondent school
for the 2010-2011 school year.” The Student was moved from the prior school to the present
school because the Petitioner believed the Student could not function at the prior school,
despite a small setting.8 The Student earned Ds and Fs and was suspended several times
during the 2009-2010 school year at the prior school.”

2. The Student suffers from attention deficit hyperactivity disorder and bipolar disorder.'® The

Student’s disability impacts him educationally by causing him to lack impulse control, lack

% Testimony (T) of P, P 2.
T ofP.

8TofP,P6.

°TofP.
°p3,P8,P10,P13,P 19.






an ability to plan and organize, and affects his reading comprehension and ability to retain
information.'" These problems have affected his academic progress overall, leaving him
currently at roughly the fifth grade level in reading and mathematics. '

3. The Petitioner thought the Student was doing well at until she received the Student’s
first progress report in October 2010, indicating nearly all Fs and one D grade."> A
parent/teacher conference was then held and the Petitioner was more fully informed of
behavior problems the Student was experiencing.'* Shortly after the parent/teacher
conference the Student was suspended for fighting and cutting class.'® In December 2010, the
Student was caught and arrested, at school, for posseséion of marijuana which resulted in a
25 day suspension from school.'®

4. The Student has had significant attendance issues at and was unexcused from class at
least 63 times.!” No FBA has been completed to determine why the Student was skipping
class.'®

5. On February 8, 2011, an IEP team meeting was held, including the Petitioner.'” The team
revised the Student’s IEP to increase his specialized instruction time from 10 hours per week
in the general education setting to 26 hours per week outside of the general education

setting.2’ Related services consisting of behavioral support services were added (replacing

p2 pa4,

2p2 P4,

Bp7 TofP.
T of P,

S TofP, P9,
$TofP,P3,P5.
7p2.pP7.
8p3,

T ofP,P3.
®p2 P3,P4,






rehabilitation counseling) for one hour per week outside of the general education setting.!

Other components of the IEP were not significantly changed, if at all.*2
6. The team determined to place the Student in the Tier ITl program at Tier Il is a
locked unit within that includes about eight students in two classrooms.?* The IEP

team determined that the Student would benefit from the routine and structure of the Tier I1I
program.?® The Student does not leave the Tier III program wifhout permission, but he does
not have good attendance in the first place.?®

7. The Student was enrolled by the Petitioner in a drug treatment program and attended that
from February through March, 2011.>” The Student had surgery on April 1, 2011, and finally
returned to school at on April 8,2011.2

8. The Student’s [EP includes two behavioral goals.” One goal is to use positive socially
accepted coping mechanisms to control his anger and frustration, while learning self-
monitoring, organizational and planning skills.”® The other goal is to improve his
organizational and planning skills by engaging in self-monitoring of his progress as he

completes his work.’'

2'pP2,P3,P4.

2p2,P4.

2 TofP,P3.

*Tof P.

Bp3,

% TofIB.

¥T of P,P 17. (F.J. also provided testimony concerning this, but this testimony could not be relied on because it
was very inconsistent and became more so as the witness was questioned.)
% T of P.

®Pp2,P4.

p2,

'pa.






V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing

Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. Special ‘education and related services must be “provided in conformity with an
individualized education program (IEP) that meets the requirements of §§ 300.320 through
300.324.” 34 C.F.R. § 300.17(d).

2. The Student’s IEP requires 26 hours of specialized instruction per week outside of the
general education setting. The Tier III program at the school is a fully segregated special
education program, consistent with the requirements of the Student’s IEP. The IEP team
made changes to the IEP due to the Student’s lack of success under the prior revision of the
program. The evidence does not support a conclusion that the Student’s program or
placement is not appropriate at this time as it will take some time for the school staff to
collect data on the Student’s academic and functional progress under the new program, now
that the Student is back in school.

3. An evaluation of a child must be:

sufficiently comprehensive to identify all of the child’s special education and related services needs,
whether or not commonly linked to the disability category in which the child has been classified.

(7) Assessment tools and strategies that provide relevant information that directly assists persons in
determining the educational needs of the child [must be] provided.

34 C.F.R. § 300.304(c)(6) & (7).

4. A child with a disability who is removed from school for disciplinary reasons, including for
knowingly possessing illegal drugs, must “[r]eceive, as appropriate, a functional behavioral
assessment, and behavioral intervention services and modifications, that are designed to
address the behavior violation so that it does not recur.” 34 C.F.R. § 300.530(d)(ii).

5. The Student’s attendance issues were likely the first trigger for the need to conduct a

functional behavioral assessment (FBA) to gather information on the Student’s behavior
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(truancy) and to develop a plan to address and stop the behavior. Upon his 25 day suspension
the Respondent was also required to conduct an FBA to collect data on his drug possession
and would have led order to develop effective interventions to address this significant
behavior. No FBAs were ever conducted and no resulting interventions were put in place.
The IEP team did increase special education services and placed the Student in a more
segregated setting which prevents leaving without permission. However, the Student
continues to fail to show for class. This must be investigated and a well designed plan put in

place to address this behavior.

V1. DECISON
. The Respondent did not fail to place the Student in a program in accordance with his IEP.
. The Respondent did fail to fully and appropriately evaluate the Student when it did not

conduct FBAs to examine his behaviors of truancy and possession.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
. The Respondent will, within 20 school days of the date of this order but no later than the last
day of school for the 2010-2011 school year, conduct a functional behavioral assessment of

the Student that incorporates a variety of techniques and strategies to diagnose the causes of

the Student’s truancy and will identify likely interventions to help address that behavior.






2. The IEP team will meet within one week of the completion of the FBA to review it and the
IEP, and revise the IEP accordingly to include an effective behavior intervention plan to
address the Student’s truancy.”> -

3. All proposed meetings will include three alternative meeting times from which the Petitioner
may choose. The Respondent will advise the Petitioner of the meeting time that will go
forward if she fails to choose one of the proposed times. If the Respondent fails to complete
the FBA in accordance with this order and/or convene the IEP team in accordance with this
order, the Petitioner may seek any viable enforcement of this order including, but not limited
to, filing a complaint with the Office of the State Superintendent of Education under 34
C.F.R. §§ 300.151-300.153. This order does not address disputes arising from the meeting
and revisions of the IEP required herein.

IT IS SO ORDERED.

Date: May 11, 2011

Independent Hearing Officer

32 This order does not require an FBA to examine the Student’s behavior involving drug possession as that has
already been addressed by the Petitioner through her enrollment of the Student in a drug treatment program which
was completed by the Student.






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ﬁinety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

o

[STUDENT],! :
through the Parent/Guardian,*
Date Issued: 5/10/11

Petitioner,
' Hearing Officer: Seymour DuBow =
v B
Case No: Lo
DCPS, e
Hearing Date: 5/4/11 Room: 2004
Respondent.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY
The studentisa  -year-old female who is currently attending the grade at’

School. The student has been found eligible for special education and related
services with the disability classification of multiple disabilities. On March 29, 2011 counsel for
petitioner filed a due process complaint alleging the following issues: 1. Failure to properly
implement the student’s IEP of June 21, 2010 calling for five hours of specialized instruction per
week in the general education setting; 2. Failure to develop an appropriate IEP because it did not
provide for sufficient hours of specialized instruction outside of general education to meet the
student’s needs: 3. Failure to provide an appropriate placement for the student. On April 6, 2011
counsel for respondent DCPS filed a Response denying the allegations. On April 8, 2011 the

parties concluded a Resolution Meeting and failed to reach an agreement. The forty-five day

! Personal identification information is provided in Appendix A.






time line began to run on April 9, 2011 and the HOD is due May 23,2011, On April 13,2011 a
pre-hearing conference was held by telephone with counsel for petitioner Miguel Hull and
counsel for respondent Daniel McCall. A pre-hearing Order was issued on April 14, 2011. The
Order stated that the issues to be addressed at the hearing are 1. Did DCPS deny a FAPE by
failing to implement the student’s IEP of June 21, 2011 when it called for five hours of
specialized instruction in the general education classroom? 2. Did DCPS deny a FAPE in not
developing an appropriate IEP on March 10, 2011 because it does not provide for more than 15
hours per week of specialized instruction outside of general education? Did DCPS deny a FAPE
in not providing an appropriate placement at School? Counsel for petitioner
is requesting for relief placement of the student in a non-public special education program and
compensatory education.

The due process hearing convened at 9:30 a.m. on May 4, 2011 in Room 2004 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Miguel Hull
represented the petitioner and Daniel McCall represented the respondent DCPS at the hearing,.
The hearing was closed. At the outset of the hearing, both the petitioner’s documents P-1-P-20
and respondent’s documents DCPS-1-DCPS-6 were admitted into evidence without objection.
All witnesses were sworn under oath prior to testifying. Two Spanish interpreters provided
through the Student Hearing Office were also sworn to interpret accurately and fairly. Counsel
for petitioner called as witnesses the father who testified in person through two Spanish
interpreters, the educational advocate, Maria Ortega, who testified in person and

from School who testified by telephone. Counsel for respondent

called as witnesses: the student’s general education teacher and special education teacher and the

special education coordinator at School who all testified in person. At the






beginning of DCPS’s calling of its witnesses, there was a problem with the recording devise in

room 2004 and the hearing was moved to room 2006 for the completion of the hearing.

JURISDICTION

The hearing was convened on 2011 pursuant to jurisdiction under Public Law 108-446,
The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as IDEA),
Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District of

Columbia Municipal Regulations.

BACKGROUND
The studentisa  -year-old female who is currently attending the grade at

School. The student has been found eligible for special education and related
services with the disability classification of multiple disabilities. The student’s June 21, 2010
IEP called for fifteen hours per week of specialized instruction outside of general education and
five hours per week of specialized education in the general education setting. Counsel for
petitioner filed this due process complaint alleging that DCPS denied a FAPE to the student by
not implementing the June 21, 2010 IEP in not providing the five hours per week of specialized
instruction in the general education setting. The MDT agreed at the March 10, 2011 meeting that
they did not so implement the June 21, 2010 IEP, but it did not result in a denial of a FAPE.
Cbunsel for petitioner also alleges in his due process complaint that the March 10, 2011 IEP is
inappropriate in not providing more hours of specialized instruction outside of general education

and that the placement at School is inappropriate. Counsel for respondent

DCPS counters that both the March 10, 2011 IEP and placement are appropriate.






ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:

1. Did DCPS deny a FAPE by failing to implement the student’s June 21, 2010 IEP
calling for five hours of specialized instruction per week in the general education
setting?

2. Did DCPS deny a FAPE in not developing an appropriate IEP on March 10, 2011
because it does not provide for more than 15 hours per week of specialized instruction
outside of general education?

3. Did DCPS deny a FAPE in ndt providing an appropriate placement at

School?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue one- the failure to implement the June 21, 2010 IEP in not

providing five hours of specialized instruction a week in the general education classroom are as

follows:






The June 21, 2010 IEP calls for fifteen hours a week of specialized instruction per
week outside of general education and five hours a week of specialized instruction in
reading in general education. (DCPS-1 at p.8)

. At the March 29, 2011 MDT meeting, the MDT agreed that the student had not been
provided the five hours of specialized instruction in reading in the general education
setting. (Testimony of general education teacher, special education teacher, special
education coordinator and educational advocate, P-5 at p. 4)

The student received some specialized instruction in the general education setting
when the special education teacher brought the student back from a pull-out to the
general education classroom and would stay on occasion once or twice a week for 10-
20 minutes for one on one with the student. Some weeks the special education
teacher would not come at all. (Testimony of special education teacher, general
education teacher)

. The special education coordinator contacted the main office of DCPS about awarding
compensatory education for the above missed five hours a week of specialized
education instruction in the general education setting. (Testimony of special
education coo'rdinator) On April 8, 2011 DCPS sent a letter to the parent authorizing
ten hours of independent tutoring services for the student as compensatory education,
( DCPS-6) The student’s teachers and special education coordinator were not
contacted by DCPS in determining the ten hours of tutoring and the person who

determined the ten hours did not visit the school. (Testimony of special education

coordinator)






5. The student was administered the Brigance Assessment Test in the beginning of the
2010-2011 School Year and scored below grade level 1 on the Math Test, upper
~ second grade level in oral reading and reading comprehension and third grade level in
written expression. The fest was administered again in January 2011 for the mid-year
assessment and she scored on a first grade level in math, third grade level in oral
reading and reading comprehension and third grade level in written expression.
(DCPS-2 atp.3,4 & 5,P-4atp.3,4 &5)
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue two- failure to develop an appropriate IEP- are as follows:
IL
1. On March 10, 2011 an MDT meeting convened to develop the student’s current IEP.
The parents, their educational advocate, the student’s general education teacher, her
special education teacher, the special education coordinator, the speech and language
therapist, the occupational therapist and social worker participated in the meeting.
(DCPS-2 at p.1) A Spanish interpreter participated by telephone. (Testimony of
father) The educational advocate who speaks fluent Spanish explained the IEP
document to the parents and spoke on behalf of the parents, (Testimony of father,
educational advocate)
2. Thé March 10, 2011 IEP developed called for fifteen hours a week of specialized
instruction outside of general education, four hours per month of OT services, two

hours per month of physical therapy, 4 hours per month of speech-language

pathology, and two hours per month of behavioral support services. (DCPS-2 at p.11)






The March 10, 2011 IEP did not include five hours of specialized instruction in
general education as was included in the previous June 21, 2010 IEP. (DCPS-1 at p.8)
. Based on classroom assessments, tests, classroom observations and the DC BAS, the
general education teacher found the student was making progress and‘showi'ng
growth and receiving passing grades on her report card at the present time.
(Testimony of general education teacher)

. The student’s special education teacher works on reading, written language and math
with the student in the fifteen hours of pull-out services. The student’s IEP Progress
Reports prepared by the special education teacher and related service providers show
for this school year the student is progressing on all her IEP annual goals. The last
progress report for the period January 22, 2011 to March 25, 2011 states on
mathematics: “When asked to respond to a math question, her response is I don’t
know but she ends up responding correctly. She is demonstrating an understanding of
learning her multiplication facts, multiplying 2-3 digit by one digit, and multiplying 2
digit by 2 digit. Through her understanding she is exhibiting the same understanding
by completing homework assignments. We are currently working with finding the
area and perimeter of shapes, and [student] is demonstrating an understanding of the
concept.” (DCPS-4 at 45) For that period on reading, the IEP progress report states:
“She enjoys reading in class and likes to be the first person to read out loud. After
reading a passage, [student] can use evidence from texf to describe the character’s
traits.” (DCPS-4 at 46) On written expression the IEP progress report states for the

above period: “[Student] enjoys writing about activities with her family. Most of the

time she capitalized the beginning of sentences and in some instances, the subject and






verb are not in agreement, but [student] is able to write information on a given topic
using details.” (DCPS-4 at 46) The student is able to answer questions on reading
material. The special education teacher found the student has made great progress this
school year and agrees with the MDT recommendation in the March 10, 2011 IEP for
fifteen hours per week of specialized instruction outside of general education. She
disagrees with the parents request for more services because the student’s needs are
being met with the fifteen hours of specialized instruction. (Testimony of special
education teacher) The educational advocate in her observation of the special
education pull-out had no questions on the way the special education teacher was
teaching and agreed she was doing it according to the IEP and the student’s needs.
She also observed the general education teacher assisting the student one on one in
the reading class. (Testimony of educational advocate)

S. The parent has not visited the student’s class or talked to her teachers. (Testimony of
father) The general education teacher invited the parents for a parent/teacher
conference and sent home a letter in Spanish. The student returned the letter saying
the parents would come to a parent/teacher conference at a specific time, but the
pérents did not come in for the scheduled parent/teacher conference. (Testimony of
general education teacher)

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue three that School is an inappropriate

placement are as follows:






IIL.

1. The student has been attending this school year | School. She is
in the grade. (Testimony of general education teacher, special education teacher)

2. The student’s current IEP of March 10, 2011 is being implemented at

School. The student is receiving the fifteen hours per week of specialized
instruction outside of general education and all her related services as required in her
current IEP. (Testimony of special education teacher)

3. The student is making progress and showing growth toward meeting her IEP annual
goals in mathematics, reading and written expression. (IEP Progress Reports-DCPS-
4, testimony of special education teacher)

4. The student is making progress in the regular education class for reading and social
studies as shown by her passing grades on her report card and progress noted by her
general education teacher through daily classroom observations, classroom tests and
informal assessments. (Testimony of general education teacher )

CREDIBILITY FINDING
A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F.3d 194 (3" Cir. 2004) This hearing officer
finds the testimony in person of the student’s general education teacher and special education
teacher very credible. This hearing officer observed their demeanor and found their answers to
questions to be straightforward, thoughtful and precise. They both showed in depth knowledge

of the student and her needs. This hearing officer finds that their daily teaching with the student

gives great weight to their testimony on how the student is progressing in school.






DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows on
issue one- failure to fully implement the June 21, 2010 IEP:

The legal standard that applies to whether an implementation failure amounts to a denial
of a FAPE, as recently stated in Wilson v. D.C. (Civil Action 09-02424 March 18, 2011) by
Judge Henry Kennedy, is whether the aspects of the IEP not followed were “substantial or

- significant” or whether the deviations from the IEP’s stated requirements were “material”. Judge
Kennedy relied on the above quoted language in the Fifth Circuit decision of Houston
Independent School District v. Bobby R., 200 F. 3d 341 at 349 (5™ Cir. 2007). The Ninth Circuit
Court of Appeals in Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5 J, 502 F. 3d 811 at 822
((9th Cir. 2007) stated: “[A] material failure to implement an IEP violates IDEA. A material
failure occurs when there is more than a minor discrepancy between the services a school
‘provides to a disabled child and the services required by the child’s IEP.”; accord S.S. ex rel.
Shank v. Howard Road Acad., 585 F. Supp. 2d 56, 68 (D.D.C. 2008), Catalan v. D.C., 478 F.
Supp. 2d 73 (D.D.C. 2007). The student’s educational progress, or lack of it, may be probative
of whether there has been a significant shortfall. In Catalan, the district court found that missing
a few speech and language sessions was not enough to constitute a substantial deviation from the
IEP and a denial of a FAPE. In Wilson, the same federal judge who decided Catalan, held that
the District’s delay in arranging transportation services caused a nine-year-old boy to miss three
weeks of his four week ESY program amounted to a material implementation failure resulting in

a denial of a FAPE.
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In this case, the MDT agreed that the student did not receive the five hours per week of
specialized instruction in the general education setting. (See Findings of Fact #1.-2.) The student
did receive some specialized instruction for 10-20 minutes on an occasional basis when the
special education teacher brought the student back from the pull-out session. (See Findings of
Fact #1.-3.) The special education coordinator made a request to DCPS for an award of
compensatory education for the missed specialized instruction services and DCPS offered ten
hours of independent tutoring. (See Findings of Fact #1.-4) The person who determined the ten
hours of tutoring services did not talk to the student’s teachers or visit the school. (See Findings
of Fact #1.-4) The student is making academic progress at School. (See
Findings of Fact # I1.-3 & 4) The current IEP shows in present levels of performance that the
student is four years below grade level in math and two years below grade level in reading and
written expression. The student made gains between the initial Brigance Test assessment at the
beginning of this school year and the January 2011 assessment in math and reading. (See
Findings of Fact #1.-5) During the most recent IEP Progress Report from January 22, 2011 to
March 25, 2011, the student was progressing to meet her IEP annual goals in math, reading and
written expression. (See Findings of Fact #11.-4) The student is also passing in her most recent
report card period. (See Findings of Fact #11.-3) While the student is making progress at Takoma
Elementary School, she still is several years below grade level according to one assessment tool-
the Brigance Test. This hearing officer concludes based on the above Findings of Fact that the
failure to fully implement the student’s June 21, 2010 IEP in not providing the five hours of
specialized instruction per week in the general education setting is not a minor discrepancy, but

is material in light of the student’s severe deficits.
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| This hearing officer finds that DCPS’s failure to implement the student’s June 21, 2010
IEP resulted in a denial of a FAPE. Compensatory education is an equitable remedy for the
denial of a FAPE. In Reid v. District of Columbia, 401 F. 3d 516 (D.C. Cir. 2005), this Circuit
set out the standards for an award of compensatory education. “Under the theory of
‘compensatory education,” courts and hearing officers may award educational services...to be
provided prospectively to compensate for a past deficient program. Id. at 522 Designing a
compensatory education remedy requires “ a fact-specific exercise of discretion by either the
district court or a hearing officer.” Id. at 524 To assist the court or hearing officer’s fact specific
inquiry, “ the parties must have some opportunity to present evidence regafding [the
student’s]specific education deficits resulting frbm his loss of FAPE and the specific
compensatory measures needed to best correct those deficits.” Id. at 526 DCPS may be required
to “offer proof that the placement compensated for prior FAPE denials in addition to providing
some benefit going forward.” Id. at 525

In this case, counsel for petitioner did not present a plan for compensatory education on

the failure to implement the student’s IEP. The parent has the burden of “propos[ing] a well-
articulated plan that reflects [the student’s ] current education abilities and needs and is
supported by the record.” Phillips v. District of Columbia, 2010 WL 3563068, at *6, 55 IDELR
101 (D.D.C. Sept. 13, 2010) Neither party has requested an extension of time beyond the 45-day
timeline to supplement the record. The hearing officer cannot unilaterally extend the 45-day
timeline. 34 C.F.R. Section 300.515 (c). “Choosing instead to award [the parent] nothing does
not represent the ‘qualitative focus’ on [the child’s] ‘individual needs’ that Reid requires.”
Phillips at *6 quoting Nesbitt I, 532 F. Supp. 2d at 125. The hearing officer can determine the

amount of compensatory education that a student requiresk if the record provides him with
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sufficient “insight about the precise types of education services [the student] needs to progress.”
Mary McLeod Bethune Day Acad. Pub. Charter Sch. v. Bland, 534 F. Supp. 2d 109, 130 (D.D.C.
2008) Findings to assist the hearing officer to tailor the compensatory education award to the
student’s unique needs should include the nature and severity of the student’s disability, the
student’s specialized educational needs, the link between those needs and the services requested
and the student’s current educational abilities. Branham v. District of Columbia, 427 F. 3d 7
(D.C. Cir. 2005)

The March 10, 2011 IEP includes the January 2011 Brigance assessment for the
student’s current level of performance that shows the student is four years below grade level in
mathematics and two years below grade level in reading and written expression. The special
education teacher’s more recent IEP Progress Report covering the period of January 22, 2011 to
March 25, 2011 shows more progress in the student reaching her IEP annual goals in reading,
writing and mathematics. (See Findings of Fact #I1.-4) The current instruction by the general
education teacher and special education teacher is addressing the student’s deficits and as
Findings of Fact #I1. 3 & 4 show the student is making academic progress, though more needs to
be done especially in mathematics. As noted above, the failure of counsel for petitioner to
present any compensatory education plan or testimony related to the amount of compensatory
education makes it more difficult to be precise in calculating the compensatory education award.
This hearing officer, however, concludes based on the current assessments of her teachers that an
award that is tailored to the student’s unique needs would be forty hours of one on one tutoring,
This award should enable the student to continue to make progress “to provide the educational
benefits that likely would have accrued from special education services the school district should

have supplied in the first place.” Reid, 401 F. 3d at 524.
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The second issue to address is whether the IEP developed on March 10, 2011 is
appropriate on the number of hours it provides for specialized instruction. Counsel for petitioner
argues that the fifteen hours per week of specialized instruction outside of general education is
insufficient to meet the student’s needs. In determining if the IEP is appropriate this hearing
officer must answer the question “is the individualized education program developed through the
Act’s procedures reasonably calculated to enable the child to receive educational benefits?” Bd.
of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, at 206-07 (1982). In Polk
v. Central Susquehanna Intermediate Unit 16, 853 F.2d 171 (3d Cir. 1988) cert denied, 488 U.S.
1030 (1989), The Third Circuit held that appropriateness under Rowley as applied to a student
with severe disabilities means more than trivial educational benefit. The Court held in Polk that
“...using Rowley’s own terminology, we hold that Congress intended to afford children with
special needs an education thét would confer meaningful benefit.” Polk at p.184 Other Circuits
have endorsed the Polk court’s interpretation of educational benefit in Doe v. Smith, 441 IDELR
544 (6™ Cir. 1989); Fort Zumwalt School District v. Clynes, 26 IDELR 172 (8™ Cir. 1991);
Roland M. v. Concord School Comm’n, 16 IDELR 1129 (1* Cir. 1991) and Hall v. Vance County
Board of Education, 557 IDELR 155 (4™ Cir. 1985) In Ridgewood Bd. of Educ. v. N.E., 30
IDELR 41,44 (3d Cir. 1999) and T.R. v. Kingwood Township Board of Education, 32 IDELR 30
(3d Cir. 2000) the Third Circuit held that an IEP must provide “meaningful benefit.” See also
A.Lex rel. Iapalucciv. D.C., 402 F. Supp. 2d 152 (D.D.C. 2005) (“...the appropriate focus of the
court’s review should be on whether DCPS is providing A.I. with an IEP that is reasonably
calculated to provide meaningful educational benefit.” Id. at p.167)

Findings of Fact #I1.-3 & 4 show that both the general education teacher and the special

education teacher see the student making academic progress. The special education teacher
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through her testimony and IEP progress reports has shown specific examples of the student’s
progress toward meeting her IEP goals in reading, writing and mathematics. This hearing officer
has found the testimony of both the general education teacher and the special education teacher
very credible. Both the general education teacher and special education teacher work with the
student on a daily basis and agree that the IEP’s provision of 15 hours per week of specialized
instruction outside of general education in the March 10, 2011 IEP is appropriate to meet the
student’s needs. The parent has not gone to the student’s classes or talked to her teachers. The
parents also did not go to a scheduled parent/teacher conference to discuss the student’s progress.
(See Findings of Fact #1I-5) This hearing officer therefore gives little weight to the parent’s
opinion that the student needs more hours of specialized instruction outside of general education.
The educational advocate made an observation in thé special education pull-out session and
found the teacher’s instruction appropriate to meet the student’s IEP and needs. She also
observed the general education teacher working one on one with the student to assist her on
instruction. (See Findings of Fact #11.-4) This hearing officer concludes that the March 10, 2011
IEP is “reasonably calculated to enable the child to receive educational benefits?” Rowley, 458
U.S. at 206-07

The third issue to address is whether the placement at School is
appropriate. The Supreme Court held in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U S. 176, 201 (1982) that IDEA was intended to provide a “basic floor of
opportunity” and an individualized plan “designed to provide educational benefit to the
handicapped child.” See Schoenbach v.District of Columbia, 309 F. Supp. 2d 71, at 80 (D.D.C.
2004) This Circuit has held that a school has met its obligation to provide a FAPE if the school’s

program “confers some educational benefit.” Kerkam v. Superintendent, District of Columbia
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Public Schools, 931 F 2d 84 (D.C. Cir. 1991) The analysis of the appropriateness of a public
school placement “is not comparative.” Jenkins. v. Squillacote, 935 F.2d 303, 305 (D.C.Cir.
1991) Although IDEA guarantees a FAPE, it “does not necessarily guarantee the child [with the
disability] the best available education.” Holland v. District of Columbia, 71 F;3d 41.7,419
(D.C.Cir. 1995). Nor does IDEA ensure that a FAPE will consist of the precise plan that the
parent desires. See Shaw v. District of Columbia, 238 F.Supp. 2d 127,139 (D.D.C. 2002). An
IEP must be ‘reasonably calculated’ to coﬁfer educational benefits on the child, ...but it need not
“maximize the potential of each handicapped child commensurate with the opportunity presented
non-handicapped children.” Rowley at 200, 207. , quoted in Anderson v. District of Columbia,
606 F. Supp. 2d 86, 92 (D.D.C. 2009) Academic success is an important factor “in determining
whether an IEP is reasonably calculated to provide education benefits.” Roark ex rel. Roark v.
D.C.,460 F. Supp. 2d 32, at 45 (D.D.C. 2006)

In this case, this hearing officer finds at Findings of Fact #II1.-2 that
School is implementing the student’s current IEP. This hearing officer also finds at Findings of
Fact #I11.-3 &4 that both the general education teacher and the special education teacher who
work with the student on a daily basis see the student making academic progress. This hearing
officer concludes that the student’s current placement is conferring educational benefits to the

student and is therefore appropriate. -
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ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

On issue one the failure to fully implement the June 21, 2010 IEP, this hearing
officer finds a denial of a FAPE and awards forty (40) hours of compensatory education to
be provided in the form of individual tutoring by an independent provider of the parent’s
choice at a maximum of sixty-five dollars ($65) an hour. The compensatory education
award is to be fully provided by September 1, 2011.

Issue two on the IEP being inappropriate is DISMISSED.

Issue three on the placement being inappropriate is DISMISSED.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).

Date: 5/10/11 Seymour DuBow /o/
Hearing Officer
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Hearing Officer: James Gerl e
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Respondent. Room: 2006

HEARING OFFICER DETERMINATION

BACKGROUND

The due process complaint was filed on March 30, 2011. The
matter was assigned to this hearing officer on March 30, 2011. A
resolution session was convened on April 1, 2011. A prehearing
conference was convened on April 14, 2011. An expedited due process
hearing was convened at the Student Hearing Office on May 6, 2011.
The hearing was closed to the public. The student's mother attended

the hearing and the student did not attend the hearing. Three

! Personal identification information is provided in Appendix A.






witnesses testified on behalf of the petitioner and one witness testified
on behalf of the Respondent. Petitioner's exhibits 1-40 were admitted
into evidence. Respondent's exhibits 3, 4, 6, 7 and 8- were admitted into
evidence, and the remaining Respondent’s exhibits were Withdrawn,
Joint exhibits 1-5 were admitted into evidence. The decision of .the

hearing officer is due to be issued on or before May 23, 2011.

JURISDICTION

This proceeding was invoked pursuant to the provisions of the
Individuals With Disébilities Education Act (hereafter sometimes
referred to as “IDEA”), 20 U.S.C. Section 1400 et seq.; Title 34 of the
Code of Federal Regulations, Part 300; Title 5-E of the District of
Columbia (hereafter sometimes referred to as “District” or “D.C.”)
Municipal Regulations (hereafter sometimes referred to as “DCMR”);

and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

PRELIMINARY MATTERS

All exhibits and testimony received into evidence and all

supporting arguments submitted by the parties have been considered.






To the extent that the evidence and arguments advanced by the parties
are in accordance with the findings, conclusions and views stated
herein, they have been accepted, and to the extent that they are
inconsistent therewith, they have been rejected. To the extent that the
testimony of various witnesses is not in accord with the findings as
stated herein, it is not credited.

Petitioner’s witnesses raised some question during their testimony
concerning whether or not the number of hours of services on the
student’s IEP was appropriate. The due process complaint in the
instant case did not mention any issue with regard to hours of services
and no such issue was discussed at the prehearing conference herein.
Accordingly, this issue was not considered in reaching this Hearing
Officer Determination. IDEA § 615(f)(3)(B).

After the hearing, petitioner filed a Motion to Reopen the Record
to offer additional documentary evidence. The documents pertain to an
IEP team meeting that was scheduled to take place after the due
process hearing that allegedly did not occur because one of Respondent’s

staff was unavailable. Because the documents have only marginal





relevance at most, and because of the principle of finality, the motion is

hereby denied.

ISSUES PRESENTED
The following ‘three issues were identified by counsel at the
prehearing conference and evidence concerning these issues was heard
at the due process hearing:

1. Did Réspondent violate IDEA by failing to follow appropriate

procedures for a manifestation determination review on March 9,

20117

2.  Did Respondent deny FAPE to the student by failing to adopt

appropriate reading and math goals in his March 3, 2010 1EP?

3. Did Respondent deny FAPE to the student by failing to timely

update his March 3, 2010 IEP?

FINDINGS OF FACT

After considering all of the evidence in the record as well as the

arguments of counsel, I find the following facts:






The IEP developed for the student on March 3, 2010 is the last
operative IEP for the student. (Stipulation by counsel on the
record.) (References to exhibits shall hereafter be referred to as “P-
1,” etc. for the petitioner’s exhibits, “R-1,” etc. for the respondent’s
exhibits, “J-1” etc. for the joint exhibits and “HO-1,” etc. for the
hearing officer exhibits; references to testimony at the hearing is
hereafter designated as “T”.)

The 2008 Woodcock-Johnson scores for the student are accurate.
(Stipulation by counsel on the record.)

The independent functional behavioral assessment and
comprehensivé psychological assessment that were conducted for
the student were reviewed at the April 1, 2011 IEP team meeting.
(Stipulation by counsel on the record.)

The student was born on August 19, 1996. (P-8)

The student has received numerous disciplinary referrals while
attending his current school. (T of Petitioner's educational
advocate; T of student’s mother; P-32, P-16, P-17, P-20, P-21, P-22,

P-23, P-24, P-25, P-26, P-27)





The student received a long-term 45-day suspension from
Respondent on November 22, 2010. The suspension was the
result of the student assaulting a teacher and

As a result of the long-term suspension, and the
underlying assault upon Respondent’s teacher, the student
attended an alternate school during the period of the long-term
suspension. (P-17, P-10)
On March 3, 2011, the student was involved in an incident
involving vandalism, destruction of property, and graffiti
(tagging). Specifically, the student was running through the
building wearing a black ski mask and was found in the boys’
restroom where he was painting graffiti on the walls. The security
officer directed the student to stop, but he continued. After being
reported to the administration, the student ran from the security
officer. Respondent initially proposed a 67-day suspension for the
student for this incident. That was later reduced to a 20-day
suspension. (P-15, P-4; T of Petitioner’s educational advocate).

On March 9, 2011, Respondent convened a manifestation

determination review team with regard to the March 3, 2011






disciplinary infraction by the student. In attendance at the
meeting were the student, his mother, his educational advocate, a
special educat»ion teacher, Respondent’s special education
coordinator, a second special education teacher, the assistant
principal, the school’s dean of students, and a security officer. The
manifestation determination review team concluded that the
student’s conduct was not caused by and did not have a direct or
substantial relationship to the student’s disabilities, and that the
conduct in question was not the direct result of Respondent’s
failure to implement the student’s IEP. The team concluded that
the conduct for which the student was being disciplined was not a
manifestation of his disability. The student’s mother disagreed
with the conclusion, and the Petitioner’s educational advocate
stated that she did not have enough information to decide. (P-4; P-
5; P-3; T of Petitioner’s educational advocate). |

The primary disability listed on the student’s March 3; 2010 IEP
s a spec‘ific learning disability. In addition, the comprehensive
psychological evaluation conducted for the student on January 5,

2011 concluded that the student also suffers from depressive





10.

11.

disorder. As a result of the depressive disorder, the student might
be expected to behave in an aggressive manner, talk back to
teachers or other adults, and be rude. (P-10, P-8; T of Petitioner’s
psychologist)

The manifestation determination review team that met with
regard to the student on March 9, 2011 correctly concluded that
the student’s behavior in engaging in vandalism, destruction of
property, graffiti (tagging) was not caused by and did not have a
direct or substantial relationship to the student’s disabilities and
that the conduct in question was not the direct result of
Respondent’s failure to implement the student’s IEP. (P-16, P-3,
P-4; P-10; P-11; record evidence as a whole)

An TEP was developed for the student on March 3, 2010. Present
at the meeting were the student’s mother, Respondent’s social
worker, a school psychologist from Respondent, Respondent’s
special education coordinator, three special education teachefs, an
assistant principal, and three general education teaéhers. The
IEP includes information concerning the student’s present levels

of educational performance, including specifics with regard to his





12.

problems concerning reading. Said IEP includes two reading
goals. The IEP includes present levels of educational performance
with regard to written expression and includes three goals in that
area. The IEP also includes present levels of performance and
analysis and goals with regard to emotional/social/behavioral
development. The IEP provides that the student will receive
speclialized instruction in written expression five hours per week
in a general education setting, specialized instruction in reading
in the general education setting five hours per week. The IEP also
includes related services of behavioral support services at 30
minutes per week outside the general education setting and
behavioral support services at 30 minutes per week inside the
general education setting. The IEP also includes the following
classroom accommodations: reading of test questions (math,
sclence and composition only); preferential seating; sméll group
testing; breaks between subtests; and breaks during a subtest. (P-
8)

The student made progress with respect to each of his academic

goals under his March 3, 2010 IEP for the reporting period from






13.

14.

15.

16.

January 22, 2011 through March 25, 2011. The student made
academic progress under his IEP dated March 3, 2010. (J-1; T of
Respondent’s special education teacher)

The goals on the student’s March 3, 2010 IEP are appropriate.
The student’s March 3, 2010 IEP is reasonably calculated to confer
educational benefit. (Record evidence as a whole.)

Respondent has failed to meet to update the student’s IEP and to
develop a complete IEP since March 3, 2010. (T of Petitioner’s
educational advocate.)

The student has not made progress with respect to any of his
behavioral/emotional/social goals on his March 3, 2010 IEP. (J-1)
The student engages in disruptive and inappropriate behaviors in
the classroom. The student walks around in the classroom and
sometimes leaves the classroom. He works well in a group, but
when he is by himself, he often sings songs or otherwise engages
in disruptive behaviors. The student’s continuing behavioral

issues impact his learning and the learning of other students. (T

of Respondent’s special education teacher.)






17.

18.

19.

On January 19 and February 2, 2011, Petitioner’s expert
psychologist conducted a functional behavioral assessment of the
student. The functional behavioral assessment includes four
observations of the student in class at the alternative school and
two observations of the student in his current school. The
assessment also included interviews of the student’s teachers at
his current school, as well as at the alternative school. The
functional behavioral assessment includes an analysis of many of
the student’s current problem behaviors and includes
recommendations concerning how best to deal with them. (P-9; T
of Petitioner’s psychologist.)

The student’s IEP team met on April 1, 2011. The purpose of the
meeting was to review the independent evaluations, including the
comprehensive psychological evaluation, the functional behavioral
assessment, and a psychiatric evaluation of the student; to review
and revise the IEP, if necessary and to review and revise the
student’s behavioral intervention plan, if warranted. (J-2)

At the \April 1, 2011 meeting, the team agreed to pfovide an

authorization for an independent educational evaluation for the
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20.

21.

student to obtain an occupational therapy evaluation and to
return to complete the meeting after the occupational therapy
evaluation was completed. (J-1; R-4; T of Petitioner’s educational
advocate.)

The student’'s IEP team is scheduled to meet again on
approximately May 10, 2011 to complete the work that had begun
on April 1, 2011. (J-2; R-7, R-8; T of Petitioner’s educational
advocate.)

Recreational summer camps are well suited to deal with students
who are experiencing behavioral and emotional problems. A
requirement that Respondent fund a recreational summér camp
for the student will remedy the harm caused by the failure of
Respondent to timely update the student’s IEP. (T of Petitioner’s

educational advocate; P-40)

CONCLUSIONS OF LAW

Based upon the evidence in the record, the arguments of counsel,

as well as my own legal research, I have made the following

Conclusions of Law:
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When a local educational agency such as Respondent removes a
student from his current placement for more than ten consecutive
school days, the discipline is a change of placement that requires a
manifestation determination review meeting. At the
manifestation determination review meeting, the local education
agency, the parent and relevant members of the IEP team must
review all relevant information in the student’s file, including the
child’s IEP, any teacher observations and any relevant

information provided by the parents to determine:

1. If the conduct in question was caused by or had a direct
and substantial relationship to the child’s disability; or

il. If the conduct in question was the direct result of the
local education agency’s failure to implement the
student’s IEP.

IDEA § 615(k); 34 C.F.R. §300.530(¢). In the instant case,
Respondent properly convened a manifestation determination
review team and correctly determined that the conduct for which
the student was being disciplined on March 3, 2011 was not a
manifestation of his disability.

The United States Supreme Court has established a two-part test
for determining whether a school district has provided a free and

appropriate public education (hereafter sometimes referred to as
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“FAPE”) to a student with a disability. There must be a
determination as to whether the schools have complied with the
procedural safeguards as set forth in the Individuals with
Disabilities Education Act, 20 U.S.C. §§1400 et seq. (hereafter
sometimes referred to as “IDEA”) and an analysis of whether the
Individualized Educational Plan (hereafter sometimes referred to
as "[EP") is reasonably calculated to enable the child to receive

some educational benefit. Bd. of Educ, etc. v. Rowley, 458 U.S.

178, 102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkam wv.

Superintendent D.C. Public Schools, 931 F.2d 84, 17 IDELR 808

(D.C. Cir. April 26, 1991).
In order to provide FAPE, a school district is not required to
maximize the potential of a student with a disability. Instead, a

school district is required to provide the basic floor of educational

opportunity. Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102 S. Ct.

3034, 553 IDELR 656 (1982); Kerkam v. Superintendent D.C.

Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April 26,

1991)
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The law does not require a local education agency, such as
Respondent, to close the “gap” between the achievement level of a
student with a disability and the achievement level of his non-

disabled peers in order to provide a FAPE. Allyson B. by Susan B.

and Mark B. v. Montgomery County Intermediate Unit No. 23, 54

IDELR 164 (E.D. Pa. March 31, 2010); JL_and ML ex rel KL v.

Mercer Island School District 55 IDELR 164 (W.D. Wash. October

6, 2010); MPP by Perusse v. Poway Unified School District, 54

IDELR 278 (S.D. Calif. July 12, 2010); Montgomery Public
Schools, 110 L.R.P. 28732 (SEA Md. January 14, 2010).

When reviewing an IEP for appropriateness, hearing officers and
courts must view the IEP as a snapshot and not a retrospective.
In judging the appropriateness of an IEP, the IEP must be
considered in terms of what was objectively reasonable when the
snapshot was taken, that is at the time that the IEP was

promulgated and developed. S.S. ex rel. Shank v. Howard Road

Academy, 585 F.2d 56, 51 IDELR 151 (D.D.C. November 12,

2008).
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The IEP developed by Respondent for the student on March 3,
2010 is reasonably calculated to confer educational benefit to the
student. Said IEP is appropriate. Said IEP contains appropriate
reading goals, and contains sufficient goals as it is written.

A local education agency, such as Respondent, must review the
IEP of a child with a disability periodically, but not less than
annually. The review should include any necessary modifications
to the student’s IEP, including any necessary interventions,
supports or other strategies to address behavior problems that
impede the learning of a child or the learning of others. IDEA
§614(d)(4)(A); 34 C.F.R. § 300.324(b)(1) and (2). In the instant
case, Respondent denied FAPE to the student by failing to update
his March 3, 2010 IEP on a timely basis in view of the student’s
ongoing behavioral problems that were interfering with his
learning and that of other students.

A due process hearing officer has broad equitable powers to issue
appropriate remedies when a local education agency violates

IDEA. School Committee Town of Burlington v. Department of

Educ., 471 U.S. 358, 369, 105 S.Ct. 1996, 556 IDELR 389 (1985);
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Forrest Grove Sch Dist v. TA 129 S.Ct. 2484, 52 IDELR 151, n. 11

(U.S. 2009); Reid ex rel Reid v. District of Columbia, 401 F.3d

516, 43 IDELR 32, (D.C. Cir. 3/25/2005); Garcia v. Bd. of Educ. of

Albuquerque Public Schs, 530 F.3d 1116, 49 IDELR 241 (10th Cir.

3/25/2008); Los Angeles Unified Sch. Dist. v. D.L., 548 F. Supp.3d

815, 46 IDELR 252 (C. D. Calif. 3/10/2008); Bishop v. Oakstone

Academy, 47 I.D.E.L.R. 125 (S.D. Ohio 2007); Brockton Central

Sch. Dist. 49 IDELR 24 (SEA N.Y 2007); In re Student With a

Disability, 108 LRP 45824 (SEA WV 6/4/2008).

All relief under the IDEA is equitable in nature. Compensatory
services or.compensatory education, for a violation of IDEA should
be flexible and designed to remedy the harm caused by a violation
of the Act. Relief under IDEA should be tailored to the specific
facts and circumstances of a particular case, the nature and
severity of the violation and the nature and severity of the

student’s disability. Reid ex rel Reid v. District of Columbia, 401

F.3d 516, 43 IDELR 32, (D.C. Cir. 3/25/2005). In the instant case,

an award of compensatory services involving a recreational
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summer camp will appropriately redress the violation of the act

committed by the Respondent herein.

DISCUSSION

1. Merits

Issue No. 1: Did Respondent violate IDEA by failing to follow

appropriate procedures for a manifestation determination review?

Because Respondent suspended the student for twenty days for an
incident that occurred on March 3, 2011, and because the original
intention was to suspend him for a longer period of time, a
manifestation determination review was clearly warranted, inasmuch
as the length of the suspension was a disciplinary change of placement.
IDEA § 615(k); 34 C.F.R. §300.530(e).

Respondent convened a manifestation determination review team
meeting on March 9, 2011. Present at the manifestation determination
review meeting were the student, his mother, his educational advocate,
a special education teaéher, a special education coordinator, a second
special education teacher, an assistant principal, the dean of students

at the school, and a security guard.
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The student’s educational advocate contends that the
manifestation determination review meeting was improper because
Respondent’s representatives would not answer questions she
propounded. She testified that she could not make up her mind
whether the conduct in question was a manifestation of the student’s»
disability without receiving answers to the questions.

The testimony of the educational advocate in this regard is not
credible or persuasive. It particular, it is contradicted by the notes for
the manifestation determination review meeting that were taken by
said educational advocate. Said meeting notes reveal that Respondent
refused to answer questions about conduct beyond the scope of the
March 3, 2011 disciplinary incident. Thus, it was not true that
Respondent refused to answer questions about the student or his
disability, but rather only other conduct or items outside the scope of
the manifestation determination review. Accordingly, the testimony of
the educational advocate with respect to this issue is not credited.

More importantly, Petitioner has failed to make any argument or
present any testimony that the conduct in question was a manifestation

of the student’s disabilities. The conduct for which the student was
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being disciplined involved damaging school property. More specifically,
the student was running through the building wearing a black ski mask
and was found in the boys’ restroom tagging, or writing graffiti on the
walls. After being ordered to stop by the security officer, the student
continued writing on the walls. After being reported to the
administration, the student ran from security.

The student’s disabilities, as identified by the schoql authorities
for purposes of special education eligibility, as well as through the
independent psychoeducational evaluation, are a specific learning
disability and a depressive disorder. It seems quite clear that the
student’s bad behavior in writing graffiti on the walls and refusing to
comply with the directives of the security officer are not related to his
disabilities. Petitioner could not even mount an argument that the
behavior in question was either caused by or a direct and substantial
relationship to the student’s disabilities or that the conduct was a direct
result of Respondent’s failure to implement the student’s IEP. Thus,
even assuming arguendo that Respondent failed to follow appropriate

procedures with regard to the manifestation determination review

process, there is no evidence in the record to support an argument that






the student suffered harm because Respondent reached the wrong

conclusion at the manifestation determination review. See, Lesesne ex

rel BF v. District of Columbia, 447 F.3d 828, 45 IDELR 208 (D.C. Cir.

May 19, 2006)

Inasmuch as the conduct for which the student was disciplined
was clearly not a manifestation of his disabilities, Respondent has not
violated the special education laws with regard to its handling of this
disciplinary incident.

Petitioner has failed to meet her burden with respect to this issue.

Respondent has prevailed as to this issue.

Issue No. 2: Did Respondent deny FAPE to the student by failing

to adopt appropriate reading and math goals in the student’s March 3,

2010 IEP?

Petitioner contends that the student’s March 3, 2010 IEP is
“inappropriate because the reading goals are insufficient and because
there are no math goals. To support this argument, Petitioner
presented the testimony of her educational advocate, who testified that

the reading goals were inappropriate because they did not match the
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student’s needs. Petitioner also called a psychologist as a witness, who
testified that the reading goals were ok but that the baselines from
which they were measured were inappropriate. Concerning the math
goals, the psychologist testified that the student’s low achievement
scores justified such goals. The thrust of the arguments of the
educational advocate and the psychologist who testified on behalf of
Petitioner is that the student’s IEP was inappropriate because his
achievement scores were significantly behind the scores of his non;
disabled peers.‘

Petitioner misapplies the legal standard. The law does not
require that in order to provide a FAPE, a school district must close the
“gap”’ between the achievement level of a student with a disability and

the achievement levels of his non-disabled peers. Allyson B. by Susan

B. and Mark B. v. Montgomery County Intermediate Unit No. 23, 54

IDELR 164 (E.D. Pa. March 31, 2010); JL_and ML ex rel KL v. Mercer

Island School District 55 IDELR 164 (W.D. Wash. October 6, 2010);

MPP by Perusse v. Poway Unified School District, 54 IDELR 278 (S.D.

Calif. July 12, 2010); Montgomery Public Schools, 110 L.R.P. 28732

(SEA Md. January 14, 2010). Instead, IDEA requires only that a school
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district provide a student with a disability with the basic floor of
educational opportunity, or an IEP that is reasonably calculated to

confer educational benefit. Bd. of Educ, etc. v. Rowley, 458 U.S. 178,

102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v. Superintendent D.C.

Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April 26, 1991).

In the instant case, it is clear that the student’s IEP was
reasonably calculated to confer educational benefit.  Respondent
provided the testimony of the student’s special education teacher, as
well as documentary evidence, to show that the student made progress
on all of his academic IEP goals and that he was generally making
academic progress. The testimony of respondent’s witnesses is
corroborated by the documentary evidence that shows that the student
made progress on all of his academic IEP goals. To the extent that
Petitioner’s witnesses contradict the testimony of Respondent’s
witnesses as to this issue, the testimony of Respondent’s witnesses is
more credible and persuasive because Petitioner’s witnesses employed

the wrong standard. Accordingly, it is concluded that the student’s IEP

1s appropriate.
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- Moreover, the appropriateness of an IEP should be judged at the
time that it was written and not in hindsight. An IEP in this sense is a

snapshot rather than a motion picture. S.S. ex rel. Shank v. Howard

Road Academy, 585 F.2d 56, 51 IDELR 151 (D.D.C. November 12,

2008). Here, Petitioner has shown no evidence that the IEP team had

in its possession on March 3, 2010 information that would require the

inclusion of additional goals in said IEP. Petitioner’s argument fails.
Petitioner has failed to meet her burden with respect to this issue.

Respondent has prevailed with regard to this issue.

Issue No. 3: Did Respondent deny FAPE to the student by failing

to timely update his March 3, 2010 IEP?

Petitioner contends that Respondent violated IDEA by failing to
update the student’s March 3, 2010 IEP. IDEA requires that a local
education agency such as Respondent review and update, if necessary, a
student’s IEP at least annually. IDEA §614(d)(4)(A); 34 C.F.R. §
300.324(b). In the instant case, Respondent concedes that it failed to

comply with the legal requirements of a review of the student’s IEP on
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at least an annual basis. The student’s most current IEP at the time of
the due process hearing was the March 3, 2010 IEP.

Respondent contends, however, that because the student was
making academic progress pursuant to his IEP, the procedural violation
in not updating his IEP was harmless and not actionable. Respondent

cites Lesesne ex rel BF the District of Columbia, 447 F.3d 828, 45

IDELR 208 (D.C. Cir. May 19, 2006) and related cases in support of its
argument.

Respondent’s argument is misplaced, however. It was the
testimony of all witnesses in this proceeding, including Respondent’s
own special education teacher, that the student’s behaviors continue to
impede his learning and the learning of other students. Accordingly,
Respondent’s failure to update the student’s IEP, and in particular to
review the findings of the independent functional behavioral analysis
which was conducted for the student, rises to the level of a denial of
FAPE. Corroborating the testimony of all witnesses regarding the
student’s emotional problems, is the documentary evidence, including
the Respondent’s progress report, which shows that the student made

no progress with respect to the social/emotional/behavioral goals on his
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March 3, 2010 IEP. Thus, it is concluded that the sfudent’s behaviors
were interfering with his learning and the learning of others.
Behaviors that interfere with learning are one of the factors to be
considered by an IEP team in the annual review of IEPs. 34 C.F.R. §
300.324(b)(2)

The violation by Respondent in this case is tempered somewhat by
the fact that the student’s IEP team did meet on April 1, 2011, in
particular to discuss the results of the independent psychological
evaluation and the independent functional behavioral analysis, and by
the fact that the IEP team has rescheduled the meeting for
approximately =~ May 10, 2011 to consider these matters, plus
Respondent has provided authorization for an independent educational
evaluation for an occupational therapy evaluation. Nonetheless, the
student’s IEP was out of date from March 3, 2011 until at least the date
of the due process hearing herein. Because of the student’s ongoing
behavioral issues, this violation constitutes a denial of FAPE and
requires an appropriate remedy.

Petitioner has met her burden with respect to this issue.

Petitioner has prevailed with regard to this issue.
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2. Relief
A due process hearing officer has broad equitable powers to issue
appropriate remedies when a local education agency violates IDEA.

School Committee Town of Burlington v. Department of Educ., 471 U.S.

358, 369, 105 S.Ct. 1996, 556 IDELR. 389 (1985); Forrest Grove Sch

Dist v. TA 129 S.Ct. 2484, 52 IDELR 151, n. 11 (U.S. 2009); Reid ex rel

Reid v. District of Columbia, 401 F.3d 516, 43 IDELR 32, (D.C. Cir.

3/25/2005); Garcia v. Bd. of Educ. of Albuquerque Public Schs, 530 F.3d

1116, 49 IDELR 241 (10t: Cir. 3/25/8); Los Angeles Unified Sch. Dist. v.

D.L., 548 F. Supp.3d 815, 46 IDELR 252 (C. D. Calif. 3/10/8); Bishop v.

Oakstone Academy, 47 I.D.E.L.R. 125 (S.D. Ohio 2007); Brockton

Central Sch. Dist. 49 IDELR 24 (SEA N.Y 2007); In re Student With a

Disability, 108 LRP 45824 (SEA WV 6/4/2008).

Awards of compensatory education under IDEA are flexible and
equitable in nature. A compensatory education award should be
designed so as to address the harm created by the violation of the Act
by the Respondent. It should not be merely an award of hour per hour

replacement of missed services. Reid ex rel Reid v. District of

Columbia, 401 F.3d 516, 43 IDELR 32, (D.C. Cir. 3/25/2005).

27





Petitioner presented the testimony of her educational advocate
with regard to a compensatory education plan for the student. The
-compensatory education plan recommended: a Lindamood-Bell
assessment, tutoring and a summer camp. The bulk of the testimony
and the supporting exhibit with regard to Petitioner’s compensatory
education plan concerns violations that have not been found herein.
For example, the Lindamood-Bell assessment, which is to remedy
reading violations is not appropriate because there has been no finding
that Respondent committed violations other than with regard to the
behavioral/emotional/social issues of the student. Accordingly, the
Lindamood-Bell assessment is not awarded as relief. The tutoring
recommended by the educational advocate is largely to remedy
academic problems that were alleged by Petitioner but not found as
violations herein. Moreover the tutoring seems to have been developed
on an hour for hour basis and then merely cut in half. Such cookie
cutter calculations for compensatory education are not appropriate
under Reid and its progeny. The tutoring does not seem to be

calculated to remedy the violation found herein, and accordingly, it is

not awarded.
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The third component of the educational advocate’s compensatory
education plan does seem to be appropriate, however. This component
involves a recreational summer camp for the student, preferably
involving football or boxing. It was the unrebutted testimony of the
educational advocate that summer camps are well suited to improve
behavioral issues for students like this student. Given that the
violation found herein, a delay in reviewing and revising the student’s
IEP and its resulting impact upon the student’s behavioral issues, the
summer camp would seem to be appropriate to remedy the specific
violation committed by Respondent. Accordingly, the Order portion of
this decision shall include a requirement that Respondent fund or
reimburse for a summer camp for the student as compensatory
education or compensatory services to remedy the violation by
Respondent in not timely updating the student’s IEP and the resulting
harm with regard to the student’s behavioral issues.

The educational advocate testified that she suggested a football or
boxing camp because these were tied to fhe student’s interests.
Although such a summer camp may well be appropriate, any summer

camp that permits the student to receive some help with his
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behavioral/social/emotional issues, whether it be formal help or not, is

awarded as relief.

ORDER

Based on the foregoing, it is HEREBY ORDERED as follows:

1.  Unless the parties agree otherwise, Respondent is hereby
ordered to pay for or reimburse the Petitioner for the student to attend
a summer camp selected by Petitioner during the summer of 2011 as
compensatory education/services. Unless the parties agree otherwise,
the cost of the camp shall not exceed the market rate for similar
summer camps in the Washington, D.C. metropolitan area; and

2. All other relief requested by the instant due process

complaint is hereby denied.
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party
aggrieved by the Findings and/or Decision may bring a civil action in
any state court of competent jurisdiction or in a District Court of the
Uni‘ted States without regard to the amount in controversy within
ninety (90) days from the date of the Decision of the Hearing Officer in

accordance with 20 USC §1451(1)(2)(B).

Date Issued: May 22, 2011 Is/_James Genl

James Gerl,
Hearing Officer
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, Second Floor
Washington, DC 20002

Petitioner, £
Hearing Officer: Kimm Massey, Esq. :
\
Case No: o
DISTRICT OF COLUMBIA PUBLIC SCHOOLS, &3
Respondent. -
HEARING OFFICER DETERMINATION
BACKGROUND AND
PROCEDURAL HISTORY
Student is an year-old male, who is currently attending a private school in the District of

Columbia via the DC Scholarship Opportunity Fund. Student’s most recent IEP is an outdated
initial IEP that was developed on February 12, 2004,

On January 6, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that DCPS
denied Student a FAPE by (1) failing to provide an appropriate IEP, or indeed, any IEP at all,
and (2) failing to provide Student with any educational and related services at all, as well as any
location of services. As relief for these alleged denials of a free appropriate public education
(“FAPE”), Petitioner requested an interim placement at Student’s current private school; an IEP
to be developed with input from the current private school that includes a full-time educational
program, related counseling services, and appropriate goals; a meeting to review evaluations,
develop a transition plan and BIP, and discuss additional compensatory education once Student’s
vocational evaluation and FBA are received; and compensatory education.

On February 16, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. Petitioner
requested permission to amend to reflect that Student was the Petitioner, as opposed to Parent,
and the hearing officer granted the request to amend. The hearing officer issued the Prehearlng
Order on February 22, 2011.






On February 16, 2011, Petitioner filed its Motion to File an Amended Corhplaint, together with
its Amended Complaint listing Student as Petitioner. On February 17, 2011, the hearing officer
issued an Order Granting Petitioner’s Motion to Amend.

On March 1, 2011, DCPS filed its Response to the Complaint. In the Response, DCPS primarily
asserted that it has been attempting to reschedule a meeting to review the IEP and remains at the
ready to do so, and that the allegation of an inappropriate location of service cannot be
determined because the IEP drives location of service.

By their respective disclosure letters dated March 22, 2011, Petitioner disclosed twenty-five
documents (Petitioner’s Exhibits 1 — 25), and DCPS disclosed DCPS-1 through DCPS-8.

The hearing officer convened the due process hearing on March 29, 2011.! Petitioner’s Exhibits
numbered 1-13, 17, and 19-25 were admitted without objection. Petitioner’s Exhibit 14 was
excluded on DCPS’s objection because the document was too outdated to be of use, Petitioner’s
Exhibit 15 was admitted over DCPS’s objection, Petitioner’s Exhibit 16 was excluded by
Petitioner’s agreement on DCPS’s objection that counsel was creating evidence via the
document, and Exhibit 18 was admitted over DCPS’s objection as a correspondence created
during the normal course of business. DCPS-1 through DCPS-7 were admitted without
objection. DCPS-8, a resume, as well as the testimony of the person described in the resume,
were excluded on Petitioner’s objection due to DCPS’s failure to timely disclose the document
and the witness. Thereafter, the hearing officer received opening statements, testimonial
evidence, and closing statements before concluding the hearing.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEIA”), 20 U.S.C.
§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issue to be determined is as follows:

1. Did DCPS deny Student a FAPE by failing to provide Student with an appropriate IEP,
or indeed, any current IEP at all?

2. Did DCPS deny Student a FAPE by failing to provide any educational and related
services at all, as well as any location of services?

! Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.






FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

Student is  years old and he currently attends grade at a private school in the
District, where he was parentally placed with the help of the DC Scholarship Opportunity
Fund. The majority of the students at Student’s current school are funded through the
District’s scholarship assistance program. However, the school also offers specialized
instruction to students with one or more disabilities who are funded by DCPS, and the
school generally provides those students with a full-time out of general education setting
with self-contained classes that are staffed by special education teachers.

Student attended a public charter school from 1° through 6™ grades. During Student’s 6™
grade year in SY 2003/4, Student was evaluated and determined eligible for special
education and related services. An IEP was developed on February 12, 2004 that
required Student to receive 1.5 hours per week of specialized instruction and 30 minutes
per week of psychological counseling.

The following year for 7™ grade, Parent placed Student at his current private school
because she felt the class sizes at the charter school were too big with 18 students per
class, as opposed to the 6-7 students per class at the private school. There is no
indication that Student received special education services from 7" grade forward, as his
most recent IEP continues to be the initial IEP developed for him at the charter school on
February 12, 2004.*

From SY 2006/7 through SY 2009/10, Student received grades of Cs, Ds, and Fsi In his
academic subjects. At the end of SY 2008/9, Student was retained in the 11" grade.’

In or about May 2010, near the end of SY 2009/10, Parent requested special education
evaluations for Student.®

At the start of SY 2010/11, the current private school placed Student in a self-contained,
full-time out of general education setting, where Student has been receiving assistance
with the general curriculum but no accommodations or modifications. Moreover, Student
has not been provided with transition or related services during the current school year
because he does not have an IEP. Although the private school does not offer behavioral
support services to non-disabled students, Student was allowed to meet with the clinical
staff person from time to time until that person left the school.’

2 Testlmony of Parent; testimony of advocate; testimony of private school Assistant Principal.
Petmoner s Exhibits 2 and 15; DCPS-3.
* Petitioner’s Exhibit 1; DCPS-6; testimony of Parent.

* Petitioner’s Exhibit 22.
8 See Petitioner’s Exhibit 17.

7 Testimony of Assistant Principal.






7. Student performed quite well during 1% quarter of SY 2010/11, earning prlmarlly As and
Bs with one D. Student did not sustain his performance during 2™ quarter of SY
2010/11, when his grades dropped to all Fs. Student’s poor grades during second quarter
were greatly affected by his increasing absences/tardiness. The absences are primarily
due to Parent’s illness, which causes anxiety for Student with the result that he either
does not want to leave Parent’s side when she’s sick, or if he does go to school, he is not
tuned in. During the second quarter, Student was absent approximately 1-2 times per
two-week period and he did not make up the missed work. Hence, upwards of 90% of
Student’s failing grades are due to his failure to make up missed work. Moreover
Student is not on track to complete the graduation requirements he needs this year.®

8. On October 8, 2010, DCPS and Petitioner entered into a Settlement Agreement, which
authorized Petitioner to obtain an independent comprehensive psychological evaluation,
to be obtained within 60 calendar days, and required DCPS to conduct a meeting within
30 days of the evaluation report to review the evaluation, review and revise the IEP, as
necessary, and discuss compensatory education services, if warranted.’

9. On November 5, 2010, an independent evaluator issued a report concerning Student’s
October 21 and 23, 2010 comprehensive psychological evaluation. The report revealed
that on the Wechsler Adult Intelligence Scale-Fourth Edition, Student received borderline
scores the Processing Speed Index, the General Ability Index, and the Full Scale 1Q
(actual score = 74), an extremely low score on the perceptual reasoning index, and low
average scores on the verbal comprehension index and the working memory index. On
the Woodcock-Johnson Tests of Achievement — Third Edition, Student scored at the 6.8
grade level on the Broad Reading Composite, the 5.7 grade level on the Math Calculation
Composite, the 5.9 grade level on the Written Expression Composite, the 8.6 grade level
for overall Academic Skills and the 4.9 grade level in overall Academic Fluency.
Instruments designed to assess Student’s emotional/personality functioning revealed,
inter alia, that beneath the surface of Student’s cooperative and affable demeanor are
underlying feelings of personal insecurity and low self-esteem, that Student has disdain
for school which stems from his poor academic achievement, and that Student is
experiencing significant academic, psychological, and emotional difficulties.

Ultimately, the evaluator rendered the following diagnoses on Axis I: Learning
Disorder, Not Otherwise Specified; Attention Deficit/Hyperactivity Disorder,
Predominately Inattentive Type; and Dysthymic Disorder (based upon longstanding
depressive symptomatology). The evaluator concluded that Student “continues to be
eligible for full-time special education services” as a multiply disabled student with LD,
OHI and ED, and the evaluator opined that “[i]n light of [Student’s] sustained academic
deficits or limited progress in his academic skills over the past several years, the MDT
should review the results of this evaluation to modify his educatlonal services. The
evaluator also recommended school-based counseling for Student.

Testlmony of private school Assistant Principal; testimony of Parent; Petitioner’s EXhlbltS 23 and 24.
? Petitioner’s Exhibits 2 and 15; DCPS-3.
1% petitioner’s Exhibit 2; DCPS-3.






10. Student’s perceptual reasoning and processing speed deficits would most likely impact
his academics because he would struggle with time pressured assignments. Moreover,
Student’s low Full Scale IQ score indicates that he would likely have problems managing
stress in his environment, adapting to change, problem solving, and being able to
navigate day to day challenges.'!

11. On November 16, 2010, Petitioner provided DCPS with a copy of Student’s independent
comprehensive psychological evaluation report.'?

12. On December 9, 2010, DCPS convened an MDT meeting for Student. The team agreed
with the advocate’s suggestion of a disability classification for Student of multiply
disabled with LD as the primary disability and also OHI due to ADHD. The team
determined that the Assistant Principal at the current private school would complete
Student’s eligibility paperwork and propose meeting dates to reconvene to develop an
IEP for Student. The team also agreed to table the discussion of compensatory education
until the next meeting. Parent requested the current private school as a location of
services for Student, but DCPS did not make an offer of a location of services during the
meeting. "

13. Subsequent to the December 9, 2010 eligibility meeting, DCPS failed to grant the
Assistant Principal access to DCPS’s electronic eligibility/IEP program, SEDS, so the
Assistant Principal was unable to process the eligibility paperwork for Student and create
a draft IEP, and the follow-up IEP meeting for Student was delayed. The initial intent
was to have Student’s IEP completed prior to Winter Break, but that was not possible due
to the Assistant Principal’s lack of access to SEDS.! '

14. Based on the way SEDS has been set up, an IEP cannot be drafted until a student’s
eligibility has been finalized in SEDS. There simply is no way to move forward with any
portion of the IEP until eligibility has been finalized, and at least 24 hours are required to
input eligibility information into SEDS before an IEP can be started. Hence, DCPS can
no longer determine eligibility and develop an IEP all in one meeting. DCPS is usually
the only LEA with access to SEDS. However, in this instance, the current private school
has been given access to SEDS to input eligibility information for Student. DCPS is the
party responsible for granting access to SEDs, and without such access, there was no way
the Assistant Principal could enter the necessary information for Student.'

15. Through a series of emails exchanged between various DCPS employees from December
28, 2010 through January 3, 2011, DCPS determined that it bore responsibility for
developing an IEP for Student and that such responsibility could not be delegated to
Student’s current private school. This information was transmitted to Parent’s

' Testimony of independent licensed clinical psychologist.
2 Petitioner’s Exhibit 3.
" DCPS-7; Petitioner’s Exhibits 5 and 25; testimony of Compliance Case Manager.

' Testimony of Assistant Principal; testimony of advocate; testimony of Parent; testimony of Compliance Case
manager.

13 Testimony of SEC at neighborhood school.






representatives and the representatives of the current private school by emails dated
January 5, 2011.'

16. The DCPS Placement Monitor for Student’s current private school has been unable to
provide any technical assistance to the Assistant Principal with respect to SEDS because
she can only act within the system upon receipt of a Prior Written Notice and there has
been no such Notice issued placing Student at the private school. However, the
Placement Monitor attempted to refer the Assistant Principal, as well as Petitioner’s
counsel, to the appropriate personnel in DCPS."”

17. On February 23, 2011, DCPS convened an IEP team meeting for Student at his
neighborhood DCPS high school and the parties discussed whether the neighborhood
school or the current private school would be granted access to SEDS. No IEP had been
drafted at that point and no location of services was assigned for Student, even though
Parent once again requested the current private school as the location of services.'®

18. In or near the week of March 14, 2011, DCPS granted the Assistant Principal to the
current private school access to SEDS. As of the date of the due process hearing in this
case, the Assistant Principal was developing Student’s eligibility documents online in
preparation for developing a draft IEP for Student.'

19. The whole process of going back and forth between which school would be granted
access to SEDS to process Student’s eligibility information and develop a draft IEP
delayed the follow-up IEP meeting for Student, with the result that by the date of the due
process hearing for this case, which was more than 3% months after Student’s December
9, 2010 eligibility meeting, Student still did not have an IEP or an assigned location of
services.

20. Petitioner’s March 18, 2011 compensatory education plan requests 80 hours of
independent tutoring for Student, 40 hours of independent counseling for Student, and 20
hours of mentoring for Student to compensate Student for the delay in developing an IEP,
assigning services, and providing Student with an appropriate setting. The plan was
developed by the educational advocate, who indicated that “the independent services are
intended to work in tandem with the services that are being provided through the
development and implementation of an IEP . . . [to] bridge the gap created by a full
school year of no Special Education services being provided.”20

% Petitioner’s Exhibits 9 and 10.

' Testimony of Placement Monitor.
18 Testimony of advocate.

' Testimony of Assistant Principal.
2 petitioner’s Exhibit 21.






CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

IEP

The FAPE required by IDEA is tailored to the unique needs of a disabled child by means of an
IEP. Board of Education of the Hendrick Hudson Central School District, Westchester County, -
et. al. v. Rowley, 458 U.S. 176 (1982). An IEP is a written statement for each disabled child that
includes the child’s present levels of academic achievement and functional performance, a
statement of measurable annual goals, including academic and functional goals, and a statement
of the special education and related services and supplementary aids and services that will be
provided for the child. See 34 C.F.R. § 300.320(a). Moreover, beginning not later than the first
IEP to be in effect when the child turns 16, the IEP must include appropriate measurable
postsecondary goals based upon age appropriate transition assessments and the transition
services needed to assist the child in reaching those goals. 34 C.F.R. § 300.320(b). IDEA places
upon the public agency the responsibility for ensuring that each disabled child has an IEP in
effect. See e.g.,34 C.F.R. § 300.323.

In this case, Petitioner has alleged that DCPS failed to provide an appropriate IEP, or indeed any
IEP at all, for Student. DCPS does not deny that Student has not been provided with an IEP.
Instead, DCPS asserts that it has been attempting to reschedule the meeting required to develop
an IEP for Student, and that the Assistant Principal at Student’s current private school bears
responsibility for manipulating the system and the people involved in an attempt to have DCPS
pay for the Student to stay at the current private school.

The undisputed evidence in this case confirms that as of the date of the due process hearing,
DCPS had failed to provide Student with any IEP at all, primarily due to DCPS’s failure to
provide access to SEDS to the person initially charged with developing Student’s IEP, and
thereafter because DCPS personnel were unable to determine exactly who should be charged
with the task of developing an initial draft IEP for Student. As a result, Student has yet to begin
receiving the special education and related services he requires, even though his eligibility
determination was made on December 9, 2010.

Although DCPS has attempted to place responsibility for the confusion concerning access to
SEDS and the proper party to develop Student’s IEP upon the Assistant Principal at the current
private school, as noted above, IDEA’s regulations place squarely upon the public agency the
responsibility for ensuring that an IEP is in effect for each disabled child. In light of these
regulations, as well as the evidence in this case, the hearing officer concludes that Petitioner has
met its burden of demonstrating that DCPS denied Student a FAPE by failing to provide Student
with an IEP subsequent to his eligibility determination.






Services and Location of Services

Under IDEIA, a public agency must provide an appropriate educational placement for each child
with a disability, so that the child’s needs for special education and related services can be met.
See 34 C.F.R. § 300.17; 34 C.F.R. §§ 300.114-300.120. The public agency is also charged with
ensuring that an IEP is developed for each disabled child, and then ensuring that special
education and related services are made available to the child in accordance with the child’s IEP.
34 C.F.R. § 300.323(c).

In this case, Petitioner has alleged that DCPS failed to provide any educational and related
services at all, and any location of services, to Student. DCPS has countered that Petitioner’s
allegation of an inappropriate location of service cannot be determined because the IEP drives
location of service.

Once again, the undisputed evidence in this case proves Petitioner’s allegation. Hence, the
evidence demonstrates that Student has not received any special educational or related services
pursuant to an IEP, because he has no IEP. The evidence further proves that DCPS has failed to
assign Student a location of services. As a result, Petitioner has yet to receive any special
education and related services pursuant to an IEP in an appropriate location of services, even
though his eligibility determination was made on December 9, 2010. Under these circumstances,
the hearing officer concludes that Petitioner has met its burden of proving that DCPS denied
Student a FAPE by failing to provide Student with any educational and related services at all, as
well as any location of services.

Relief Requested

As relief for DCPS’s violations of IDEA in this case, Petitioner has requested an interim
placement at Student’s current private school for the remainder of SY 2011/12; an IEP to be
developed with input from the current private school that includes a full-time educational
program, related counseling services, and appropriate goals; a meeting to review evaluations,
develop a transition plan and BIP, and discuss additional compensatory education once Student’s
vocational evaluation and FBA are received; and compensatory education.

In light of DCPS’s violations of IDEA by failing to provide Student with an IEP and a location
of services subsequent to the December 9, 2010 eligibility meeting, the hearing officer will grant
Petitioner’s requests for an interim placement at the current private school for the remainder of
SY 2011/12, and for an Order requiring DCPS to convene another IEP meeting to develop an
appropriate IEP for Student that includes appropriate goals, behavioral support services, and a
transition plan, and to review any outstanding evaluations. Although the hearing officer will
order DCPS to invite relevant personnel from the current private school to the IEP meeting and
to take into account the opinions of the private school personnel should they choose to attend the
meeting, the hearing officer will not order DCPS to consider input from the private school
personnel because the hearing officer has no jurisdiction over the private school personnel and
cannot compel them to attend the meeting. Moreover, although the hearing officer will order
DCPS to consider the independent evaluator’s recommendation of a full-time educational
program for Student, the hearing officer will not order DCPS to provide Student with a full-time






program because (1) the evidence in this case, which clearly demonstrates that the IEP team
deferred development of Student’s IEP until a later meeting, does not prove that the IEP team
agreed to a full-time program for Student or even had an opportunity to consider the evaluator’s
recommendation of a full-time program, and (2) while the evidence suggests that a full-time
program would be helpful to Student, the evidence fell short of persuading the hearing officer
that Student absolutely requires a full-time IEP. Finally, as the vocational evaluation, FBA and
BIP were not at issue in this case, the hearing officer will not include those subjects in the Order
for this HOD.

With respect to compensatory education, the hearing officer finds that although an award of
compensatory education is in order in light of DCPS’s violations of IDEA in this case, Petitioner
has failed to prove how the amount of compensatory education requested will compensate
Student for the harm suffered as a result of DCPS’s violations. Therefore, the hearing officer
will order DCPS to discuss and determine an appropriate form and amount of compensatory
education for Student, using Petitioner’s March 18, 2011 compensatory education plan as a
starting point for the discussion and determination.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. Petitioner is hereby awarded an interim placement at Student’s current private school for
the remainder of SY 2011/12.

2. Within 10 calendar days of the issuance of this Order, DCPS shall convene an IEP
meeting to develop an IEP for Student that includes appropriate goals, behavioral support
services, and a transition plan, to review any outstanding evaluations, and to discuss and
determine compensatory education. DCPS shall invite relevant personnel from Student’s
current private school to the IEP meeting and take into account the opinions of the private
school personnel should they choose to attend the meeting. Moreover, in developing
Student’s new IEP, DCPS shall consider the independent evaluator’s recommendation of
a full-time educational program for Student. Finally, DCPS shall use Petitioner’s March
18, 2011 compensatory education plan as a starting point for the discussion and
determination of compensatory education for Student.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 USC
§1415().






Date: 5/2/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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