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HEARING OFFICER DETERMINATION

Background

Petitioner, the mother of Student, filed a due process complaint notice on 03/10/11,
alleging that Student had been denied a free appropriate public education (“FAPE”) under the
Individuals with Disabilities Education Act (“IDEA”).

Petitioner alleged that the District of Columbia Public Schools (“DCPS”) had failed to
provide -year old Student with an appropriate placement at the public elementary school that
he was attending. Petitioner did not challenge the goals or the number of service hours in
Student’s Individualized Education Program (“IEP”) or the ability of the public elementary
school to implement Student’s IEP; rather, Petitioner alleged that Student’s placement at the
public elementary school was inappropriate because Student had contact with nondisabled peers,
Student was not making sufficient progress with specialized instruction due to the lack of
individualized attention, Student was not receiving classes that provided a small student to
teacher ratio as was required by Student’s IEP, and the public elementary school was too large
and overwhelming for Student. Petitioner argued that in order for Student to receive educational

benefit, he required placement in a nonpublic school solely for disabled peers with an Intellectual
Disability (“ID”).

DCPS asserted that Student had been provided with an appropriate IEP, that Student was
receiving classes in a self-contained classroom setting and that Student’s IEP was being

! Personal identification information is provided in Appendix A.





Hearing Officer Determination

implemented in the least restrictive environment at the public elementary school that Student was
attending. DCPS further argued that if Petitioner was not challenging the substance of the IEP or
the implementation of the IEP, then Petitioner was merely challenging the site location where
services would be implemented. And, since site location was solely within the discretion of
DCPS, DCPS argued that Petitioner was not entitled to relief because Petitioner had failed to
state a legal basis upon which relief could be granted.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the-
District of Columbia Municipal Regulations (“D.C.M.R.”); and 38 D.C. Code 2561.02.

Procedural History

The due process complaint was filed on 03/10/11. This Hearing Officer was assigned to
the case on 03/11/11. A resolution meeting took place on 03/25/11 at which time both parties
indicated in writing that no agreement was reached by the end of the 30-day resolution period
and that the case should proceed to a due process hearing. Thus, the 30-day resolution period
ended on 04/09/11, the 45-day timeline to issue a final decision began on 04/10/11, and the final
decision is due by 05/24/11. See 34 C.F.R. 300.510, 300.515.

The due process hearing was a closed hearing that took place on 05/03/11. Petitioner was
represented by Alana Hecht, Esq. and DCPS was represented by Daniel McCall, Esq.. Neither
party objected to the testimony of witnesses by telephone. Petitioner participated in person
throughout most of the hearing.

Petitioner presented five witnesses: Petitioner, who testified in person; Educational
Advocate, who testified in person; Psychologist, who qualified as an expert in the administration
of comprehensive psychological evaluations, testified by telephone; Occupational therapy
(“OT”) service provider, who testified by telephone; and Principal, National Children’s Center,
who testified by telephone.

DCPS presented two witnesses who both testified by telephone: DCPS Special
Education Coordinator (“SEC”); and Student’s Special Education Teacher (“SET”).

Petitioner’s disclosures dated 04/26/11, containing a witness list and Exhibits P-1 through
P-42, were timely filed and admitted into evidence without objection. DCPS’ disclosures dated
04/26/11, containing a witness list and Exhibits DCPS-1 through DCPS-3 (hereinafter referred to
as R-1 through R-3), were timely filed and admitted into evidence without objection.

The parties stipulated to the following facts:
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#1. On 02/10/11, the IEP team met pursuant to a Settlement Agreement dated 11/05/10
and reviewed an independent comprehensive psychological evaluation dated 12/08/10, an
independent speech and language evaluation dated 11/30/10 and an independent physical therapy
evaluation dated 12/08/10, and developed an IEP that prescribed 24.5 hours/week of specialized
instruction outside of general education, 1 hour/week of speech and language services outside of
general education and 1 hour/week of OT services outside of general education.

#2. The complaint contained no claims with respect to related services.
The sole issue to be determined in this Hearing Officer Determination is as follows:

Whether DCPS denied Student a FAPE by failing to provide him with an appropriate
placement at beginning on 02/10/11.

For relief, Petitioner requested a finding that Student had been denied a FAPE and that
DCPS place and fund Student at National Children’s Center.

After Petitioner rested her case in chief, DCPS moved for a directed finding, stating that
Petitioner had failed to state a legal claim upon which relief could be granted. DCPS argued that
absent a challenge to the sufficiency of the IEP goals or the ability of
School to implement Student’s IEP, Petitioner had failed to state a legal basis upon which relief
could be granted since the selection of a location to implement Student’s IEP was solely within
the purview of DCPS. The Hearing Officer denied DCPS’ motion because Petitioner had
provided sufficient evidence with respect to Student’s limited academic progress in the school
placement to theoretically find for Petitioner on the issue of the inappropriate placement of
Student at School.

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. Studentisa  -year old special education student who has been attending  grade at
School in the District of Columbia since the beginning of the 2010-2011
school year.? School services both disabled and nondisabled students.’

#2. On 12/08/10, Student was diagnosed with a Moderate Intellectual Disability, with an
overall intellectual ability in the Extremely Low range and cognitive test scores in the Extremely
Low range of functioning in the areas of Verbal Comprehension, Perceptual Reasoning, Working
Memory and Processing Speed. Student’s academic abilities fell in the Very Low range with
Reading, Written Expression and Mathematics performance levels at the Kindergarten level or
below.” Student’s Extremely Low Working Memory ability adversely affects his ability to take
in information, work on it and store it, and he might remember or might forget information from

2 P-11; P-29.
3 Testimony of SEC.
* P-4: Testimony of Petitioner’s Expert Psychologist.
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day to day.’ Student’s academic skills are commensurate with his Intelligence Quotient (“1Q”)
and his ability to think, reason and interact effectively within his environment is less than 0.99%
of his same-age peers. Student’s expected performance and needs in the classroom, based solely
on his general intellectual ability, is that he will struggle without one to one support, he will need
someone to break things down and clarify, and he will require excessive repetitions to learn.®

#3. On 02/10/11, an IEP was developed that classified Student with ID and prescribed
24.5 hours/week of specialized instruction outside of general education, 1 hour/week of speech
and language services outside of general education and 1 hour/week of OT services outside of
general education. The IEP required that specialized instruction be provided in a small,
structured out of general education setting to accommodate Student’s disability and the hours of
services in the specified setting was the least restrictive environment that was necessary to
accommodate Student’s needs and enable him to access the general education curriculum.’

#4. IEP progress reports take into account Student’s gains and regressions and give an
overall picture of progress for the reported period. From 02/10/11 through 03/25/11, Student
made minimal and inconsistent progress with his IEP goals, but he made progress in specialized
instruction to the best of ability, based on his ability.” Student can now write his name, but in
March 2010, he could not. Student cannot independently count from one to ten; on some days,
he can do so with visual aides and/or prompting and on some days he cannot.” He can
sometimes follow a three-step direction in the classroom because of the high degree of constancy
and repetition of the same three-step direction, but generally he is only able to execute a one step
command.'® Student is one step above profoundly ID (previously known as Mentally Retarded)
in terms of his skill level and has difficulty retaining information.'' Although Student’s
measurable progress is very small, the progress is large for someone of his cognitive ability."?

#5. Beginning on 02/10/11, Student received 24.5 hours/week of specialized instruction
outside of general education in a self-contained classroom of five students with one teacher and
one aide and the children were broken into 2 groups for instruction.”’ Student interacts with
nondisabled peers during recess under the supervision of the classroom aide, but receives art
classes solely with disabled peers.'* Petitioner never received any reports from the school about
Student having any problems with nondisabled peers. Student has disabled friends in his class at
school and nondisabled friends in his neighborhood. "’

#6. Student enjoys being at School and there is an increase in
his ability to interact with others in the classroom and with school staff. Student, along with one

* Testimony of Petitioner’s Expert Psychologist, SET.
§ Testimony of Petitioner’s Expert Psychologist.
7 Stipulation #1; R-1).

8 R-3; Testimony of SEC, SET.

? Testimony of SET.

' Testimony of SET, Petitioner.

" Testimony of SEC, SET.

'2 Testimony of SEC.

BR-2; Testimony of SET.

' Testimony of SEC.

'* Testimony of Petitioner.
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other classmate, is a classroom messenger who takes notes to the main office and he successfully
navigates the hallways and interactions with nondisabled peers under the watchful eye of the
classroom aide. '°

#7. At the IEP meeting on 02/10/11, DCPS indicated that ,
would remain the site location for the implementation of Student’s IEP and Petitioner
disagreed.'” Student’s current IEP, dated 02/10/11, is being implemented at

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide -
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE,; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a). '

The sole issue to be determined is whether DCPS denied Student a FAPE by failing to

provide Student with an appropriate placement at School beginning on
02/10/11.

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1. Free appropriate public education or
FAPE means special education and related services that...include an appropriate school and are
provided in conformity with an IEP that meets the requirements of the IDEA. 34 C.F.R. 300.17.

Each public agency must ensure to the maximum extent appropriate, children with
disabilities are educated with children who are nondisabled; and special classes, separate
schooling, or other removal of children with disabilities from the regular educational
environment occurs only if the nature or severity of the disability is such that education in

16 Testimony of SEC.
TR-2.
'8 Testimony of SEC, SET.
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regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.
34 C.F.R. 300.114.

Likewise, each public agency must ensure that a continuum of alternative placements is
available to meet the needs of children with disabilities for special education and related
services. 34 C.F.R. 300.115. And, in determining the educational placement of a child with a
disability, each public agency must ensure that the placement decision is made by a group of
persons, including the parents, who is most familiar with the child and the placement decision is
made in conformity with the least restrictive provisions of the IDEA, is determined at least
annually, is based on the child’s IEP, and is as close to the child’s home as possible, and in
selecting the least restrictive environment, consideration must be given to any potential harmful
effect on the child or on the quality of services that he or she needs. 34 C.F.R. 300.116.

At the IEP meeting on 02/10/11, DCPS indicated that School
would remain the site location for the implementation of Student’s IEP and Petitioner
disagreed.'”” Essentially, Petitioner argues that when the IEP team met on 02/10/11, DCPS erred
in keeping Student at School because Student was not making sufficient
progress with specialized instruction for the following reasons: insufficient one to one
instruction; commingling with nondisabled peers for Student’s elective classes; the lack of a
small teacher to student ratio as was required by Student’s IEP; and a school size that was too
large and overwhelming for Student.

Petitioner, with the burden of proof, failed to provide sufficient evidence in support of her
claim that School was an inappropriate placement/school to implement
Student’s IEP or that Student wasn’t making sufficient progress or that Student wasn’t receiving
educational benefit at J.O. Wilson Elementary School. Petitioner agreed that there was no
challenge to the appropriateness of the goals in Student’s IEP or to the implementation of
services in Student’s IEP. The thrust of Petitioner’s evidence and argument was that a
comparison of Student’s IEP progress reports from year to year showed that Student’s IEP goals
had not changed and that Student was not making sufficient progress in mastering them, and
because of this, Student required placement in a separate school solely for ID disabled peers in
order to receive educational benefit.

What Petitioner’s claim and argument failed to account for was that Student’s academic
performance was commensurate with his cognitive ability and although Petitioner would have
liked for her child to demonstrate more academic progress, Student’s academic performance and
minimal progress were in line with what was to be expected for a child with his cognitive
limitations. Petitioner did not have a problem with the goals in Student’s IEP; rather, Petitioner
had concerns that Student was not making progress towards achieving his goals because Student
could not count to ten or write his name legibly. The evidence showed that Student’s cognitive
ability was commensurate with his achievement ability and the Hearing Officer concludes that
Student was making progress towards his IEP goals to the best of his ability, based on the extent
of his disability. This conclusion is supported by the credible testimony of Petitioner’s own
expert witness and the credible testimony of the SEC and SET.*® This conclusion is also

' Finding #7.
2 Findings #2, #4.
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supported by the credible testimony of Student’s OT provider who indicated that after seven
sessions of working with Student, she was still working with Student on writing his name legibly
near the line and this activity comprised 80% of the tutoring activities and was geared towards
reinforcing skills identified in Student’s IEP. The theme throughout all of the testimony was that
Student required constant repetition in order to learn and due to an Extremely Low Working
Memory, Student was not likely to retain information from day to day. :

With respect to Petitioner’s claim that Student was receiving insufficient one to one
instruction to make sufficient academic progress, Petitioner failed to meet her burden of proof.
At School, Student received specialized instruction in a self-contained
setting with a 2.5 to 1 student to teacher ratio and this ratio comports with the general
requirement of the IEP that Student receive classes in a small structured setting. There was no
requirement in the IEP that Student receive one to one instruction at all times. And, although in
this small setting Student was making minimal progress towards mastering his IEP goals, this
minimal progress was large for someone of Student’s cognitive ability. 2! The Hearing Officer
concludes that Student received sufficient individualized attention to make academic progress.

With respect to Petitioner’s claim that Student should not be commingled with
nondisabled peers for his elective classes, Petitioner failed to offer any evidence that Student was
commingled with nondisabled peers for his music and art classes and Petitioner failed to show
any adverse effect of the supervised commingling of Student with nondisabled peers during
physical education class.

With respect to Petitioner’s claim that Student was not receiving classes in a small
teacher to student ratio, Petitioner failed to meet her burden of proof. The IEP did not specify
that Student receive one to one instruction; rather, it stated that specialized instruction was to be
provided in a small, structured out of general education setting. Petitioner, with the burden of
proof, offered no evidence that Student was not receiving classes in a small structured out of
general education settlng as of 02/10/11. The evidence showed that Student was receiving
classroom instruction in a class size of five students with one special education teacher and one
classroom aide. This student to teacher ratio eas11y comported with the IEP requirement for a
small structured classroom setting.*

With respect to Petitioner’s claim that receiving specialized instruction in a school that
also serviced nondisabled peers was harmful or otherwise adverse to Student, Petitioner failed to
meet her burden of proof. Not only did Petitioner fail to produce any evidence whatsoever on
this claim, DCPS offered evidence that Student was well adjusted at
School and that Student only had limited contact with nondisabled peers under the watchful eye
of a classroom aide. Moreover, Petitioner testified that she had never received any reports from
the school that Student had any negative interactions with nondisabled peers and in fact, Student
was able to successfully interact with nondlsabled peers as demonstrated by his ability to have
nondisabled friends in his neighborhood.”

*! Findings #3, #4, #5.
22 Findings #3, #5.
2 Findings #5, #6.
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The testimony of Petitioner’s expert psychologist that Student could benefit from a
school with all disabled peers was insufficient for the Hearing Officer to conclude that Student
should be removed from School where he had contact with nondisabled
peers. Petitioner’s expert simply stated that Student could benefit from a separate school setting;
she did not state that it was required for him to receive educational benefit. Petitioner’s expert
testified that based on her review of documents, Student required segregation due to his
academic and cognitive functioning, but contact with nondisabled peers for lunch and recess was
alright if supervised, and a commingling of Student with nondisabled students for art and music
would depend on the level and type of instruction in the classes and if reading and writing were
not required, commingling would not necessarily be inappropriate. This testimony implied that
specialized instruction for core academic subjects must be provided in a segregated classroom;
however, commingling for elective classes was negotiable based on the requirements of the
classes. Moreover, the requirement of a separate school for solely disabled peers was not
included in the recommendations of the 12/08/10 comprehensive psychological evaluation
authored by the Petitioner’s expert psychologist, and this witness had never met or observed
Student at School.?*

With respect to Petitioner’s claim that the school size of School
was too large and overwhelming for Student, Petitioner failed to meet her burden of proof. No
evidence was presented by Petitioner that the school size was a problem for Student and DCPS
offered cogent testimony from the SEC that Student’s status as classroom messenger highlighted
Student’s success in navigating the hallways and contact with nondisabled peers.”

In summary, there was not a scintilla of evidence to support the removal of Student from
School based on the allegation that the school was an inappropriate
placement. This Hearing Officer determines that School was the least
restrictive environment that Student could receive the services in his IEP and obtain some
educational benefit, and the Hearing Officer concludes that the school was an appropriate
placement. At School, Student was happy, well adjusted and making
the expected amount of academic progress based on his cognitive ability. Without a challenge to
the sufficiency of the goals of the IEP, without a challenge to the implementation of the IEP at
School, and without a showing that the location that Student’s IEP was
being implemented deprived Student of an educational benefit, Petitioner’s claim lacked merit.
At the IEP meeting on 02/10/11, DCPS indicated that School would
remain the site location for the implementation of Student’s IEP and that determination by DCPS
was appropriate.

Both Petitioner and Respondent supported their positions with the same following
reference to the Comments to the Federal Register, Vol. 71, No. 156 p.46588-46589, that
distinguishes “placement” from “location of services.” Historically, “placement” is referred to as
the points along the continuum of placement options available for a child with a disability, and
“location” as the physical surrounding, such as the classroom in which a child with a disability
receives special education and related services. Public agencies are strongly encouraged to place
a child with a disability in the school and classroom the child would attend if the child did not

24 Testimony of Petitioner’s Expert Psychologist.
% Finding #6.
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have a disability. However, a public agency may have two or more equally appropriate locations
that meet the child’s social education and related services needs and school administrators should
have the flexibility to assign the child to a particular school or classroom, provided that the
determination is consistent with the decision of the group determining placement. While public
agencies have an obligation under the IDEA to notify parents regarding placement decisions,
there is nothing in the IDEA that requires a detailed explanation in children’s IEPs of why their
educational needs or educational placements cannot be met in the location the parents’ request.

Conclusion

- In the present case, Petitioner’s disagreement with the location of services at
School became the basis of Petitioner’s claim that School
was an inappropriate placement for Student’s IEP to be implemented.

The evidence showed that Student is only making minimal progress on his IEP goals at
School, but that in and of itself, is not a sufficient basis for the Hearing
Officer to conclude that _School is an inappropriate placement or school.
Student’s limited progress is commensurate with his limited cognitive ability and the small
amount of measurable progress he is making is within the reasonable range of achievement

expectations. Student’s 02/10/11 IEP is being implemented at School*®
and the Hearing Officer determines that has been an appropriate placement and
school for Student since 02/10/11. Petitioner failed to prove that School

was not the least restrictive environment where Student’s IEP could be implemented or where
Student could receive a FAPE. Petitioner, with the burden of proof, presented no evidence that
Student’s interaction with nondisabled peers at School was harmful or
caused any type of social problems or academic regression. Therefore, a removal of Student
from School to a more restrictive educational environment is not
warranted by the facts of this case.

Petitioner failed to meet her burden of proof that Student was denied a FAPE by DCPS’
placement of Student at . School beginning on 02/10/11.

ORDER
The complaint is DISMISSED with prejudice.

IT IS SO ORDERED.

26 Finding #7.
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: May 23, 2011 [/ VirginiaA. Dietrich
Hearing Officer
Copies to:

Petitioner (U.S. mail)

Petitioner’s Attorney: Alana Hecht, Esq. (electronically)
DCPS’ Attorney: Daniel McCall, Esq. (electronically)
DCPS (electronically)

SHO (electronically)
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APPENDIX A

Eugene Anderson v. District of Columbia Public Schools
Case No: 2011-0245

Student Eugene Anderson

Date of Birth July 30, 2000

Student ID Number 9109336

Attending School J.0. Wilson Elementary School

Petitioner, parent

Fatima Harper

Expert Psychologist for Petitioner

Natasha Nelson, Ph.D.

Occupational therapy service provider for
Student

Allyson Marvin

Educational Advocate

Lawrencia Cole

Principal, National Children’s Center Sakinah Rasheed
Special Education Coordinator at J.O. Taiya Gregory
Wilson Elementary School

Special Education Teacher at J.0. Wilson Janet Greene

Elementary School
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Owens, Tawanda (OSSE)

From: admin@dcsho.i-sight.com

Sent: Monday, May 23, 2011 10:48 AM

To: ahecht@)jeblaw.biz; McCall, Daniel (DCPS-OGC)

Cc: Due, Process (OCTO); Student Hearing Office (OSSE); Dietrich, Virginia (OSSE-Contractor)
Subject: DCSHO: Re: Case # 2011-0245, CORRECTED HOD From <Virginia.Dietrich@dc.gov>
Attachments: 2011-0245 HOD.pdf

** NOTE: Please do not modify subject line when replying **

** This email was sent by Virginia Dietrich [mailto:
Virginia.Dietrich@dc.gov] **

Re: Eugene Anderson

Issuance of Corrected HOD. This version simply redacts the name of the occupational
therapist from page 2 of the HOD. All other aspects of the HOD issued minutes ago remains
the same.

Thank you.

Virginia A. Dietrich
Hearing Officer
Virginia.Dietrich@dc.gov

Student Hearing Office e
810 First Street, N.E., 2nd Floor oot
Washington, D.C. 20002 o

(202) 421-9051 - Phone w
(202) 723-7076 - Fax
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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened May 9, 20112, at the OSSE Student Hearing Office 810 First Street, NE,
Washington, DC 20003, in Hearing Room 2009.

BACKGROUND:

Student or “the student” is age in grade and has been determined eligible as a child
with a disability under IDEA. The student is enrolled at a District of Columbia Public Schools
(“DCPS”) high school hereinafter referred to as “School A.” During the 2009-2010 school year
the student was enrolled a District of Columbia public charter school, hereinafter referred to as
“School B,” where he had attended for the past four school years from grade six through nine.
The student had an individualized educational program (“IEP’) during the time he attended
School B. The student was not promoted to tenth grade at the end of the 2009-2010 school year.
He attended summer school during summer 2010 in attempt to be promoted but was still not
promoted as he was short one-half credit. At the start of the 2010-2011 school year the parent
enrolled the student in a DCPS high school, hereinafter referred to as “School C.” After a
month at School C the parent transferred the student to School A.

On December 15, 2010, an IEP meeting was convened at School A. The student’s IEP was
amended so that five of his fifteen hours of specialized instruction were in a resource setting
rather than inclusion. In March 2011 the student was suspended from school for what Petitioner
alleges was (along with previous suspensions) more than ten school days and DCPS did not
convene a manifestation determination review (“MDR”), conduct a functional behavior
assessment (“FBA”) or develop a behavior intervention plan (“BIP”).

On March 31, 2011, Petitioner filed a due process complaint alleging, inter alia, DCPS had failed
convene a MDR, conduct a FBA and develop a BIP. Petitioner also alleged the student’s current
IEP is inappropriate and his placement and current location of services, School A, is
inappropriate.

On April 12, 2011, DCPS filed a response to the complaint. On April 21, 2011, a resolution
meeting was convened. The parties did not resolve the complaint. This Hearing Officer convened
a pre-hearing conference on April 26, 2011, and issued a pre-hearing order on April 29, 2011,
stating the issues to be adjudicated, the rehef Petitioner is seeking and Respondent § position
with regard to the complaint and/or its defenses.

Petitioner seeks as relief: (1) an order directing DCPS to convene a MDR, (2) the student’s
placement with DCPS funding at a private special education placement, (3) independent
assessments: vocational, educational and functional behavior assessment (“ FBA”), (4) revision

2 This date was the 20" school day following the date the complaint was filed and the hearing was
convened consistent with the expedited hearing requirements of 34 C.F.R. § 300.532(c).





of the student’s IEP to include a full time placement, behavior intervention plan (“BIP”) and a
revised transition plan, and (5) reasonable compensatory education for the period the student has
allegedly been denied a FAPE. 3

DCPS maintains that the student has not been suspended for more than ten days and thus no
MDR, FBA or BIP were required. DCPS also maintains the student’s IEP and placement are
appropriate and the student has not been denied a FAPE. DCPS asserts it conducted a vocational
assessment on December 13, 2010, and developed an appropriate transition plan on December
15, 2010.

ISSUES: 4
The issues adjudicated are:

(1) Whether DCPS failed to provide the student a free appropriate public education (“FAPE’)
by failing to conduct a manifestation review determination (“MDR”)?

(2) Whether DCPS failed to provide the student a FAPE by failing to conduct a FBA and
develop a BIP? ’

(3) Whether DCPS failed to provide the student a FAPE by failing to provide an IEP and
placement/location of services? Petitioner alleges the student needs a full-time out of
general education IEP and placement.

(4) Whether DCPS denied the student a FAPE by failing to provide complete an appropriate
transitional/vocational assessment and failing to develop an appropriate postsecondary
transitional plan/goals.

RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-37 and DCPS Exhibit 1-8) that were admitted
into the record and are listed in Appendix A. Witnesses are listed in Appendix B.

3 Although the due process complaint mentioned compensatory education as desired relief Petitioner

2 P p P y re .
presented no compensatory education plan although directed to do so by a date certain in the pre-hearing
order.

4 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here are the issue(s) to be adjudicated.






FINDINGS OF FACT:>

L.

The student is age in grade and has been determined eligible as a child with
a disability under IDEA with a disability classification of specific learning disability
(“SLD”). The student is enrolled at a DCPS high school, School A. During the 2009-
2010 school year the student was enrolled at a District of Columbia public charter school,
School B, where he had attended four school years from grade six through nine. The
student had reached the highest grade at School B and thus needed to change schools. At
School B the student had an IEP that prescribed the following weekly services: 15 hours
of specialized instruction per week in a general education setting and 1 hour of behavioral
support services per week in an out of general education setting. (Parent’s testimony,
DCPS Exhibit 1, Petitioner’s Exhibit 7)

At School B in the grade the student eared a total of 5.5 credits and had GPA of
1.29. (Petitioner’s Exhibit 21)

A neuropsychological evaluation was conducted in July 2008 while the student was
attending School A. The evaluation revealed the student had cognitive scores in the
borderline range with a full scale IQ of 73. An educational evaluation was conducted
while the student was attending School B in October 2009. At that time the student was
operating on the 3.4 grade level in broad reading and 4.0 in broad math and 3.1 in broad
written language. (Petitioner’s Exhibits 29 & 33)

The student was not promoted to the grade at the end of the 2009-2010 school year.
He attended summer school during summer 2010 in attempt to be promoted but was still
not promoted as he was short one-half credit. At the start of the 2010-2011 school year
the parent enrolled the student in a DCPS high school, School C. The student seem to
enjoy being at School C and briefly was member of the school’s football team. After a
month at School C the parent transferred the student to School A. The parent met with
the special education coordinator at School A upon enrollment and provided the student’s
IEP. The coordinator informed the parent that an IEP meeting would be convened which
eventually was on December 15, 2010. Prior to the IEP meeting the student received
special education services in an inclusion setting. (Parent’s testimony)

The parent on a few occasions attended the student’s classes and has communicated with
the student’s teachers at School A. In November 2010 the parent visited the student’s
classes and observed the student being provided little help to complete the classroom
assignments. The student has had difficulty navigating a large high school environment
with so many students. He has difficulty sitting still in class and walks around and seems
to be very impulsive. There has, however, been no official diagnosis made regarding his
apparent impulsivity.  (Parent’s testimony)

5 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may only cite one
party’s exhibit.






6. At School A the student received an out of school suspension for five days for fighting in
October 2010. He received another out of school suspension for three days in December
2010, resulting in a total of eight days of out of school suspension as of December 8,
2010. (DCPS Exhibit 4 & 5, Petitioner’s Exhibit 16)

7. On December 13, 2011, the student was provided a Career Clusters Interest Survey as a
guidance tool to generate discussion regarding careers in which the student might be
interested. (DCPS Exhibit 8)

8. On December 15, 2010, the IEP meeting was convened at School A. The student’s IEP
and least restrictive environment (“LRE”) was amended to so that five hours of
specialized instruction per week would be provided outside the general education setting
and 10 hours would be provided in the general education setting. The student’s
behavioral support services were reduced to 90 minutes per month. The IEP includes a
post-secondary transition plan that states the student “hopes to attend college after high
school graduation and with the hope of becoming a physical education teacher.” The
transition plan states the career clusters survey and an interview with the student were the
assessments used to develop the transition goals. The goals were stated: “Given direct
instructions, [the student] will use the internet to research 3 colleges that offer majors in
Physical Education by December 15, 2011, Given direct instruction [the student] will use
the internet to explore 3 occupations in the field of Physical Education 12/15/2011.”
(DCPS Exhibit 1-10, 1-11)

9. At the December 15, 2010, IEP meeting the parent asked if the student did not do well
could he be placed in a self-contained classroom. She was told that this was a possibility.
The student was finally put in a self-contained classroom one week before the third
quarter ended in the latter part of March 2011.  (Parent’s testimony)

10. In February 2011 the parent visited School A and attempted to shadow the student in his
classes to get a sense of the student’s progress and performance since attending School A.
The parent met with the school counselor. She was informed the student was repeatedly
being found in the hallways and the school administration was considering sending the
student to his neighborhood school because of this behavior. (Parent’s testimony)

11. The student’s teachers informed the parent the student wasn’t doing well academically.
He would participate in academic work he found easy but when he found the work
difficult he left the classroom. The student complained to the parent that he was not
receiving sufficient academic assistance to be able to complete the work. As a result he
often wandered the halls. (Parent’s testimony)

12. On March 1, 2011, the student received an out of school suspension for leaving the
school campus. The suspension began March 2, 2011. The School A Dean of Students
prepared a notice of proposed suspension informing the parent that a seven day
suspension was being proposed for the student. The notice informed the parent the DCPS
Instructional Superintendent would review the proposal and approve or modify the
suspension. The notice informed the parent the student should not return to school until
the review had been made and the Instructional Superintendent’s office contacted the






parent directly regarding the decision. The Dean of Students later found out the proposed
suspension was not approved. However, the parent had already received the suspension
paperwork and the student had been sent home and told not to return after March 1, 2011.
The Dean of Students made an attempt to call the parent and tell the parent the student
could return to school but did not reach the parent. No correspondence was sent to the
parent’s home to inform the student to return. In the student’s attendance record the

- student’s absences during the period of the proposed suspension were originally recorded.

13.

14.

15.

16.

as out of school suspension but were later changed to excused absences.
testimony, Petitioner’s Exhibit 15)

The student remained home for seven days and did not return to school until March 14,
2011. The student’s 11" day of suspension for the school year was March 4, 2011. No
one ever reached the parent to say the student could return to school sooner. DCPS did
not convene a MDR and did not conduct a FBA or develop a BIP following the March 1,
2011, suspension. (Parent’s testimony, Petitioner’s Exhibits 15)

The student’s 2010-2011 report card shows that he received the following grades:
(Petitioner’s Exhibit 9)

Advisory: 1 2 3 4
History/Geography D F L
Learning Lab D C D

Earth Science F F - F
Reading Workshop C F F
English 11 D F F
Geometry F D L

Phys. Ed I B B

Phys. Ed. I C

The student had a total of 17 absences from homeroom and 3.5 were excused and 13. 5
unexcused. He was tardy 21 times.  (Petitioner’s Exhibit 9)

The student recently began receiving some of his specialized instruction in reading and
math in a self-contained classroom. The student takes English in an inclusion general
education setting with a special education teacher assisting in the classroom. There, the
student is provided extra time to complete assignments. The student in a general
education setting for all other subjects. The student has made some progress relative to
his IEP goals; however he has made no progress with regard to a number of his IEP
goals. The student’s failure to attend class consistently and complete assignments has





affected his lack of progress and poor grades.  testimony, Petitioner’s
Exhibit 14)

17. The parent has received a deficiency notice for the current year that stated the student
was in danger of failing several of his classes for the school year. (Parent’s testimony,
Petitioner’s Exhibit 23)

18. The student has difficulty understanding and completing classroom assignments since he
began attending School A. He believes he is not provided sufficient assistance to
complete the work and out of frustration often does not attend or leaves class. As
compared to his experience when attending School B, where he felt he was provided
sufficient accommodations and assistance, his time since attending School A has been
frustrating and he would like to attend a different school where he will have more
assistance and hopefully experience more academic success. (Student’s testimony)

19. The student had been accepted to is a private full time
special education school with 73 students in grades 9 through 12. .is located
in Beltsville, Maryland. The District of Columbia Office of the State Superintendent of
Education (“OSSE”) has certified to operate a non-public school. The tuition
for the school is per year and the rate has been accepted by DCPS. Nine
teachers are either certified in special education or in subject areas. The school can
provide behavioral support services and other related services bal certified personnel.
There are fifteen students is 9™ grade and fifteen students in 10" grade. The courses will
enable the student to obtain a DC high school diploma. The school also has a credit
recovery program and vocational transition services. testimony)

CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 6 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is seeking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

6 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking
relief presented sufficient evidence to meet the burden of proof.





34 CF.R. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that-- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements
of this part; (c) Include an appropriate preschool, elementary school, or secondary school
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

ISSUE 1: Whether DCPS failed to provide the student a free appropriate public education
(“FAPE’) by failing to conduct a manifestation review determination (“MDR”)?

Conclusion: DPCS was required to conduct and MDR and failed to do so. Petitioner sustained
on the burden proof on this issue by a preponderance of the evidence.

Petitioner alleges the student has been suspended for more than ten days so far this school year
and DCPS has not conducted the required MDR. An LEA is required to conduct a MDR, and
reach a decision, within 10 days of the decision to remove the student for more than ten school
days in a school year.

34 C.F.R. § 300.530 (e) provides:
Manifestation determination.
(1) Within 10 school days of any decision to change the placement of a child with a disability
because of a violation of a code of student conduct, the LEA, the parent, and relevant members of
the child's IEP Team (as determined by the parent and the LEA) must review all relevant
information in the student's file, including the child's IEP, any teacher observations, and any
relevant information provided by the parents to determine--
(i) If the conduct in question was caused by, or had a direct and substantial relationship to, the
child's disability; or
(ii) If the conduct in question was the direct result of the LEA's failure to implement the IEP.

In determining whether the behavior is a manifestation of the disability, the team conducting the
review may determine that the behavior of the child was not a manifestation of such child’s
disability only if the IEP team determines that the child’s IEP, and placement were appropriate
and that the services in the IEP were being provided. D.C. Mun. Regs. Tit. 5 § 2510.9 (b) (1).

The student in this case has been suspended for more than ten days so far this school year.
Although the suspension was proposed by the School A Dean of Students the student was sent
home for a total of seven days and the parent was to be informed whether the proposed
suspension was approved or modified. The parent received no such notice and the student
remained out of school for a total of seven days, despite the fact that the full seven-day
suspension was not ultimately approved. The student’s original attendance record reflected that
those seven days of absence were for out of school suspension. The records were later changed.
Based on the fact the parent and student were never notified the student could return to school
earlier than May 14, 2011, this Hearing Officer concludes the student was denied a FAPE by
DPCS failing to conduct an appropriate MDR. Thus, the student missed five days of school from
March 4, 2011, through May 11, 2011, he should not have missed, absent an appropriate MDR.






ISSUE 2: Whether DCPS failed to provide the student a FAPE by failing to conduct a FBA and
develop a BIP? : '

Conclusion: DCPS failed to complete an appropriate FBA and convene an MDT meeting to
develop an appropriate BIP to address the student’s behavioral problems at school. Petitioner
sustained the burden of proof on this issue by a preponderance of the evidence.

Petitioner alleges DCPS failed to complete an appropriate FBA and convene an MDT meeting to
develop an appropriate BIP to address the student’s behavioral problems at school.

An LEA has an affirmative obligation to ensure that a student is assessed in all areas of
suspected disability, that the evaluation is sufficiently comprehensive to identify all of the
student's special education needs, and that the evaluation includes all assessment tools that may
assist in determining the content of the IEP. 20 U.S.C. § 1414 (b) (1)-(3); § 1414 (a) (6)(B): §
1414 (b) (3) (C) (“each local education agency shall ensure that assessment tools and strategies
that provide relevant information that directly assists persons in determining the educational
needs of the child are provided.”); 34 C.F.R. Sec. 300.304 (b) and (c): 34 C.F.R. § 300.301
(“Each public shall ensure that a full and individual evaluation is conducted for each child being
considered for special education™); 34 C.F.R. Sec. 300.111 (public agency must identify, locate
and evaluate all students in the school district who may need special education services); D.C.
Mun. Regs. tit. 5 § 3005.9 (g) (“The LEA shall ensure that: the child is assessed in all areas
related to the suspected disability [ . . . ]”); D.C. Mun. Regs. tit. 5 § 30059 (h) (The LEA shall

- ensure that: in evaluating a child with a disability, the evaluation is sufficiently comprehensive to
identify all of the child’s special education and services needs, whether or not commonly linked
to the disability category in which the child has been classified.”).

Moreover, a student’s IEP team must “consider the use of positive behavioral interventions and
supports and adoption of strategies” to address a student’s behavior that impedes the student’s
learning or that of others. 20 U.S.C. § 1414 (d) (3) (B); 34 C.F.R. § 300.324 (a) (2); and D.C.
Mun. Regs. Tit. 5 § 3007.3.

In interpreting what constitutes “positive behavioral interventions, strategies, and supports,” the
U.S. Department of Education has found:

If [as part of the IEP process] IEP teams are proactively addressing a child’s
behavior that impedes the child’s learning of the learning of others in the
development of the IEPs, those strategies, including positive behavioral
interventions, strategies and supports in the child’s IEP will constitute the
behavioral intervention plan that the IEP team reviews. 64 Fed. Reg. 12620
(1999).

The FBA is essentially the process that searches for an explanation of the purpose behind a
student’s problem behavior and is an integral part of the BIP. See Independent School District

No. 2310, 29 IDELR 330 (SEA MN 1998) (“The general purpose of the functional assessment of
behavior is to provide the IEP team with additional information, analysis, and strategies for
dealing with undesirable behavior, especially when it is interfering with a child’s education. The






process involves some variant of identifying the core or “target” behavior; observing the Pupil
(perhaps in different environments) and collecting data on target behavior, antecedents, and
consequences; formulating an hypothesis about the cause(s) of the behavior; developing an
intervention(s) to test the hypothesis; and collecting data on the effectiveness of the
intervention(s) in changing the behavior. Presentation of the information should be done in a
manner useful for future work on the child’s behavioral issues.”).

With regards to a student’s failure to attend school, it is well established that a student’s refusal
to cooperate with educational plan does not relieve school system of its obligation to provide
FAPE. If a student is not cooperating by skipping classes, then the school system should
consider revising IEP, changing placement, or doing additional testing. Letter to Boruki, 16
IDELR 884 (OSEP 1990) and Ranocas Valley Regional Board of Education, 41 IDELR 46 (NJ
SEA 2004).

Here, the student has severe behavioral problems at school and has been suspended for more than
ten school days this year. His behaviors include fighting and wandering the halls and leaving the
school campus. This behavior has apparently negatively impacted his academic progress. To
date DCPS has failed to complete the FBA/BIP for the student to address this problem behavior.

This failure to complete the FBA and BIP has resulted in a substantive and procedural denial of
FAPE to the student. 20 U.S.C. § 1415 (f) (3) (E) (ii) (A procedural violation amounts to a
denial of FAPE if it: 1) Impeded the child’s right to a FAPE; 2) Significantly impeded the
parent’s opportunity to participate in the decision-making process of a FAPE to the parent’s
child; or 3) Caused a deprivation of educational benefit.); and 34 C.F.R. § 300.513(a)(2). See
also Denita Harris v. District of Columbia, Memorandum Opinion June 23, 2008, CA No.07-
1422 (RCL) (“failure to act on a request for an independent evaluation is certainly not a mere
procedural inadequacy; indeed, such inaction jeopardizes the whole of Congress’ objectives in
enacting the IDEA.”). '

ISSUE 3: Whether DCPS failed to provide the student a FAPE by failing to provide an IEP and
placement/Location of Services?

Conclusion: The student’s current IEP and placement is inappropriate. Petitioner sustained the
burden of proof by a preponderance of the evidence.

Petitioner alleges the least restrictive environment (“LRE”) for the student in his IEP is
inappropriate and he needs a more restrictive setting. Petitioner asserts that the student needs a
full-time out of general education IEP and placement. Although this Hearing Officer agrees the
student’s IEP and placement are inappropriate the Hearing Officer was not convinced based on
the evidence presented the student is in need of a full time out of general education IEP and
placement.

The IEP is the central part of the special education process and the failure to develop an
appropriate IEP is a substantive denial of a Free Appropriate Public Education (“FAPE”). 20
U.S.C. § 1401 (9) (FAPE consists of special education and related services that are provided in
conformity with the student’s IEP, which in turn is to be developed according to a student’s

10





unique educational needs); 34 C.F.R. § 300.17; D.C. Mun. Regs. Tit. 5 § 3000.1. See also Scott
v. District of Columbia, (D.C. Cir.) 03-1672 DAR (March 31, 2006); and Board of Education of
the Hendrick Hudson Central School District v. Rowley, 458 U.S. 276, 182 (1982) (“The free
appropriate public education required by the Act is tailored to the unique needs of the
handicapped child by means of an Individualized Educational Program (“IEP”)).

Additionally, student’s placement is to be in the least restrictive environment and in a school that
is capable of meeting the student’s special education needs. See Individuals with Disabilities
Education Improvement Act of 2004, 20 U.S.C.§ 1402 (9) (D) (“FREE APPROPRIATE
PUBLIC EDUCATION- The term ‘free appropriate public education’ means special education
and related services that include an appropriate preschool, elementary school, or secondary
school education in the state involved” [and] “are provided in conformity with the individualized
education program™); § 1401 (29) (D) (“The term ‘special education means specially designed
instruction, at no cost to the parents, to meet the unique needs of a child with a disability [. . .
17); 34 C.F.R. § 300.17 & 39; 34 C.F.R. § 300.116 (placement is to be based on student’s IEP as
determined by team including the parents); 34 C.F.R. § 300.327 & 300.501 (c); D.C. Mun. Regs.
Tit. 5 § 3013.1-7 (LEA to ensure that child’s placement is based on the IEP); and D.C. Mun.
Regs. Tit. 5 § 3000.

Additionally, the public agency must also ensure that an appropriate IEP is in place for the
beginning of each school year. 20 U.S.C. § 1414 (d) (4) (A) (i); 34 C.F.R. § 300.323 (a); and
D.C. Mun. Regs. Tit. 5 § 3010.1.

20 U.S.C. §1414(d)(2004) delineates the requirements of an appropriate IEP. For an IEP to be
appropriate, it should contain statements or descriptions of a student’s present levels of academic
achievement, measurable annual goals, how to measure progress of annual goals, any necessary
related services and supplementary aids, the extent to which a child will not participate with
nondisabled children, accommodations necessary for district wide assessments, and the projected
date for related services and their frequency, location, and duration. 20 U.S.C. § 1414(d)(A)(-
VII).

The student’s current IEP was developed on December 15, 2010, and was developed with the
most current data available at that time. The IEP team may have attempted to develop
appropriate programming and services to address the student’s unique needs and to confer
educational benefit; however, the IEP has proved to be inappropriate.

Given the student’s low level of functioning, his behavioral difficulties and suspensions and his
academic failure, it is clear that the student requires a more restrictive IEP and placement than is
currently being made available to him. The student’s apparent limited academic progress and
failing grades are to some extent the result of the student’s failure to consistently attend class and
complete assignments. However, the student has acknowledged and his testimony demonstrated
that a major reason he has not attended class consistently and completed assignments is because
of the difficulty he is experiencing with work he is presented along with a lack of sufficient
academic and behavioral supports for him to be successful.
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It is well established that “[t]the failure of a student to cooperate with school staff in attaining
goals and objectives in the student’s IEP does not relieve school officials of the responsibility to
provide FAPE to that child. . . [T]he student’s failure to cooperate with school staff may be an
indication of the need for reevaluation, a revision to the child’s IEP, or change in the child’s
educational placement.” Ranocas Valley Regional Board of Education, 41 IDELR 46 (NJ SEA
2004) quoting Letter to Borucki, 16 EHLR 884 (U.S. Dept of Educ. Off. of Sp. Ed. Programs
1990)).

When the student arrived at School A with his IEP from School B he was provided specialized
instruction in an inclusion setting. Based on the student’s testimony, he felt comfortable and
supported in his middle school and was provided accommodations and assistance that helped
him progress and earn some credits toward high school. Since attending, School A, however, the
student has experienced a lack of sufficient support and has wound up displaying coping
behaviors that cause him to apparently avoid class and assignments rather than seeking out help.
The student’s transition from middle school to a larger, more populated school has resulted in the
student performing worse academically. The student is already functioning more than five
grades below level in reading and math.

In December 2010, the student IEP was amended to include more out of general education
services. However, his behavioral support services were reduced, despite the suspensions he had
received. It appears the student in attempting to navigate the rigors of high school needs more
behavioral supports in his IEP, not less.

testified that the student’s specialized instruction was further increased with him
being placed in a “self contained” class for reading and math. It does not appear that this recent
change has been incorporated in the student’s IEP. The student’s other subjects, however, other
than English, are in a general education setting with no supports. His grades reveal he is
currently failing most his classes except Physical Education for which he has an apparent
affinity.

34 C.F.R. §300.114 (a)(2)(i),(ii) (2007) states: Each public agency must ensure that—
(i) To the maximum extent appropriate, children with disabilities, including children in
public or private institutions or other care facilities, are educated with children who are
nondisabled; and (ii) Special classes, separate schooling, or other removal of children
with disabilities from the regular educational environment occurs only if the nature or
severity of the disability is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily.

Although there was evidence that can provide the specialized instructional
therapeutic supports and vocational services to the student, is full time special
education school with no general education students. There, the student would be totally
removed from any general education peers. The student was apparently somewhat successful in
his previous middle school where he was with general education students and based on his
testimony he attended classes and enjoyed school. The student has just begun high school and
his difficulties navigating this environment in his first year is not sufficient evidence to
immediately warrant a total removal from the general education setting.
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A more appropriate tact is to first increase the student’s hours of specialized instruction in out of
general education setting, coupled with an increase in behavioral support services for a
reasonable period to see if the student is successful prior to removing the student to the most
restrictive setting.

Although School A may be an environment the student finds difficult to navigate, the evidence
presented did not prove that School A was an inappropriate school setting for the student.
Nonetheless, the Hearing Officer will direct that the IEP team review the student’s location of
services and consider other proposed locations that might assist this student in making a more
gradual transition from middle school to high school. Consequently, this Hearing Officer is
ordering that the student’s IEP be amended to increase the student’s hours of specialized
instruction to a level that will more appropriately address the student’s academic deficits and
behavior difficulties and provide him individualized attention that is likely to afford him
academic success.

Issue (4): Whether DCPS denied the student a FAPE by failing to provide complete an
appropriate transitional/vocational assessment and failing to develop an appropriate
postsecondary transitional plan/goals.

Conclusion: Conclusion: DCPS developed an appropriate transition plan based on an
appropriate assessment. Petitioner did sustain the burden of proof on this issue by a
preponderance of the evidence.

An IEP that will be in effect when a student turns 16 is to include “appropriate measurable
postsecondary goals based upon age appropriate transition assessments related training,
education, employment, and where appropriate, independent living skills.” 20 U.S.C. § 1414 (d)
(1) (A) (i) (VIID); 34 C.F.R. § 300.320 (b); 34 C.F.R. § 300.43 (transition services are part of
special education).

Petitioner alleges that DCPS has not conducted an appropriate vocational assessment or
transition plan for the student. DCPS conducted a vocational assessment for the student
on December 13, 2010. A transition plan was subsequently developed at December 15,
2010, IEP meeting. In this case, DCPS met its obligation to conduct an appropriate
transition/vocational assessment for this student. The law requires that an assessment be
done in developing a transition plan for the first IEP to be in effect when the student turns
16. -

The student’s current IEP contains a post-secondary transition plan and goals. The recent
vocational assessment - a survey and interview provided to the student generated his expressed
career interests and based on the survey and the interview the goals were developed. Although a
more detailed vocational assessment could have been conducted, IDEA does not specifically
detail the form and content of an “appropriate transition assessment.” The transition goal might
be an appropriate first step in the student gaining information that would direct him toward his
expressed career interests in Physical Education. There was insufficient evidence presented by
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Petitioner from which this Hearing Officer can conclude that the assessment and the goals in the
current transition plan are inappropriate. Petitioner has failed to present sufficient evidence,

either documentary or testimonial, that would support a finding that that student was denied a
FAPE in this regard.

However, based on upon the denials of FAPE that have been found above the Hearing Officer
will also, as part of the relief granted, direct that DCPS fund an independent vocational
assessment that can be reviewed by an IEP and team and additional transition goals can be
considered and perhaps included in the student’s IEP.

ORDER:

1. DCPS shall within fifteen (15) business days of date of this Order convene a MDR to
determine if the student’s March 1, 2011, behavior that resulted in his suspension from
March 2, 2011, through March 11, 2011, was a manifestation of his disability. Based
upon that determination the IEP team shall take appropriate action consistent with the
requirements of IDEA.

2. DCPS shall within fifteen (15) business days of issuance of this order convene an IEP
meeting to review and revise the student’s IEP to (1) increase the number of hours of
specialized instruction outside the general education setting, (2) increase the number of
hours of behavior support to amount in his IEP when he arrived at School A, (3)
determine an appropriate placement and location of services for the remainder of the
2010-2011 school year and for the 2011-2012 school year and (4) make a determination
regarding extended school year services. The IEP team should also consider placement
locations proposed by the parent.

3. DCPS shall fund and the parent shall obtain an independent comprehensive psychological
evaluation, including an educational assessment, an independent FBA, an independent
vocational assessment at the DCPS approved rates. DCPS shall convene an IEP meeting
to review the independent evaluations within fifteen (15) business days of its receipt of
those evaluations and develop a BIP for the student, if based on the FBA the team
concludes development a BIP is appropriate.
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APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §1415(i)(2).

637&.&.)3@% '

Coles B. Ruff, Esq.
Hearing Officer
Date: May 23, 2011

15











DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

Petitioner, on behalf of, )
STUDENT,' )
)
Petitioner, ) Case Number: o=
V. ) Hearing Dates: April 12-13, 2011
) Hearing Room 2006
THE DISTRICT OF COLUMBIA )
PUBLIC SCHOOLS, ) Hearing Officer: Frances Raskin =
) o
Respondent. )

HEARING OFFICER DETERMINATION

L JURISDICTION

This proceeding was invoked in accordance with the Individuals With Disabilities
Education Improvement Act of 2004 (“IDEA”), codified at 20 U.S.C. §§ 1400 et seq., D.C. Code
§§ 38-2561.01 et seq.; the federal regulations at 34 C.F.R. §§ 300.1 ef seq.; and the District of
Columbia regulations at D.C. Mun. Reg, tit. 5-E §§ 3000 et seq.

II. BACKGROUND

Petitioner is the parent of (“Student”), a -year-old student with a
disability who attends a public junior high school in the District of Columbia. On February 18,
2011, Petitioner filed a Due Process Compliant (“Complaint”) against the District of Columbia
Public Schools (“DCPS”) pursuant to the Individuals with Disabilities Education Act (“IDEA”).

This Hearing Officer was appointed to preside over this case on February 24, 2011.
Respondent DCPS filed a Response to the Complaint on February 28, 2011.2

! Personal identification information is provided in Attachment A.
? Respondent has not challenged the sufficiency of the Complaint.






The parties participated in a resolution meeting on March 9, 2011. The parties were
unable to resolve the Complaint and agreed to continue to negotiate through the end of the
resolution period. The resolution period ended on March 20, 2011. The parties agreed that the
forty-five day, due process hearing timeline began on March 21, 2011.

On March 28, 2011, this Hearing Officer held a prehearing conference in which Miguel
Hull, counsel for Petitioner, and Victoria Fetterman, who appeared on behalf of counsel for
Respondent DCPS, participated.

The due process hearing commenced on April 12, 2011. This Hearing Officer admitted
into evidence Petitioner’s exhibits one through eighteen and DCPS exhibits 1, 2, 5, and 6.
Petitioner testified and presented the testimony of the Student, her educational advocate
(“Advocate”), a psychologist (“Psychologist”), and a representative of Accotink Academy, a
non-public school (“Non-Public School”). Respondent presented no witnesses. After the
parties presented oral closing arguments, the due process hearing concluded on April 13, 2011.

III. ISSUES PRESENTED

This Hearing Officer certified the following issues for adjudication at the due process
hearing:

Whether DCPS denied the Student a free, appropriate, public education (“FAPE”) by
developing an individualized educational program (“IEP”) on February 11, 2011, that fails to
provide sufficient hours of specialized instruction outside the general education setting to address
the Student’s low cognitive functioning and academic achievement.

IV.  FINDINGS OF FACT

1. The Student is a 'year-old, .grade student with an emotional
disturbance who attends a District of Columbia public school.® She struggles in her general
education classes, in part because there are so many students in each class that she cannot get the
assistance she requires.* Each of her classes has at least twenty-five students.” The students are
often unruly in class and curse at the teachers when they attempt to maintain control.® When the
Student requests assistance with her work, her teachers do not have time to assist her.’

2. The Student has been the victim of bullying at school.® Although she has not
been physically assaulted, the bullying makes it difficult for her to concentrate in class.” She

3 Testimony of Student; Petitioner Exhibit 2 (February 11, 2011, IEP).
4 Testimony of Student.

S Id.

S1d.

TId.

S Id.

*Id.






often worries that the bullying students will be waiting for her once she leaves class.'” Although
school personnel have met with the Student and her mother to discus the bullying, the bullymg
has continued.!' As a result, she has avoided school and, when at school, wandered the halls."?
She constantly cries, is upset and repeatedly asks her mother if she can return to her elementary
school.”’ During October and November 2010, the Student attended school sporadically due to
illness.'"* She began attending school regularly in December 2010."?

3. The Student suffers from depression and low self-esteem.'® Although her
depressive feehngs stem from her dlfﬁcultles in her current school, she has exhibited depressive
symptomatology since the sixth grade The symptoms of her depression include distractibility,
inattentiveness, and h9yperact1v1ty As a result, her depression is negatively impacting her
school performance.'

4. The Student also has a learning disorder.”’ Her IQ is 77, which is a low score that
indicates she has difficulties with verbal and non-verbal reasoning.>’ Her overall cognitive
abilities are impaired, which suggests that she will have difficulties keeping up with her same-
age peers on a variety of verbal and non-verbal tasks.”? Because she her verbal ability is
equivalent to a child who is seven years and ten months of age, which in the low range of
functioning, it is likely that she has difficulty with age-level verbal communication, knowledge,
and comprehension tasks.? Her thmkmg ability is equivalent to an eight-year-old child, which is
in the low range of functioning.>* This indicates that she has difficulty retrieving and reasoning
with information stored in her long-term memory.?> The Student’s cognltlve efficiency, i.e., her
ability to process both verbal and nonverbal stimuli automatically, is in the average range of
functioning for her age.?® This suggests that her ab111ty to process simple information is better
developed than her verbal and thinking abilities.”’” Her working memory is equivalent to that of

1.

"d.

:z Taestimony of Educational Advocate.
Id.

'4 Stipulation of parties.

Prd.

'® Petitioner Exhibit 4 at 9, 10 (December 15, 2010, Report of Comprehensive Psychological

Evaluation).

" Id.

*Id.

19 Id

21d. at 14,

21 Testlmony of Psychologlst
22 Petitioner Exhibit 4 at 13.

2 Id.at7, 16.

1

»Id.

*Id.

2 1d. at 7.






a child who is nine years, six months old.*® As a result, she has some difficulty w1th short-term
and working memory tasks, which will impact her ability to succeed academically.”

5. The Student presents with difficulties in all areas of academic functioning, which
will substantlally interfere with her performance in school.>® She performs at the fourth-grade
level, which is in the low range of her same-age peers, in broad reading, i.e., reading speed,
comprehens1on and decoding.’' In broad mathematics, i.e., computation, mathematlcs
reasoning, and problem solving, she performs at the fourth grade ninth month level, which is in
the low average range of functlomng She performs at the second-grade, eighth month level,
which is in the very low range, 1n broad written language i.e., her fluency of production and
quality of expressron in writing.”® In oral language, i.e., listening ability, oral comprehension,
and oral expression, the Student performs at the equlvalent of a student in the first month of
second-grade, which is in the very low range of functioning.**

6. As a result of her depression, cognitive impairment, and low academic
performance, the Student has does not find school a supportive place and has negative attitudes
about her teachers.®® She feels a sense of inadequacy about her ability to perform academically
and that a lot of things that happen to her are out of her control.’® She has an inability to develop
relationships with peers due to her low self-esteem.”’

7. The Student also has difficulty concentrating on her schoolwork and getting to
class because she is constantly plagued by these fear and anxiety about her safety and academic
performance.’® As a result, the Student has difficulty producing schoolwork, tends to withdraw
from others and keep to herself, and is self-conscious about her difficulties in school.*® She also
has developed a pattern of missing school.*’

8. The Student requires full-time specrahzed instruction to address her difficulties in
reading, math, and written language 4! She requires a small, student-teacher ratio of about five
children to each teacher She requires full-time, specialized instruction outside the general
education setting.*” She would perform well in a school that is geared toward children with
learning difficulties in all subjects that also will address her emotional needs, history of being

*Id. at 16.

¥ Id. at8.

*1d. at 13,

' Id. at 8, 16.

2.

¥ Id.at9, 16.

*rd

** Testimony of Psychologist.

*1d.

T 1d.

¥ 1.

39 Id.

40 Petltloner Exhibit 15 (Attendance Summary, August 15, 2010 through February 11, 2011)

*! Testimony of Psychologist.

42 Id.






bullied, and how her academic performance will be affected if she is not feeling safe.*’ Due to
her history of being taunted and bullied, she should receive group therapy to assist her in
developing social skills.**

9. On February 11, 2011, DCPS convened a meeting of the Student’s IEP team,
which included Petitioner, the Advocate, two regular education teachers, three special education
teachers, a special education coordinator, a psychologist, and a social worker.*> The purpose of
the IEP meeting was to review the Student’s recent independent psychological evaluation and
determine her eligibility for special education and related services.”® The Student’s algebra
teacher informed the team that the Student received a failing grade in her class the previous
semester.'’ She informed the team that the Student was unable to follow the instruction and
appeared lost.*® On one math test, the Student wrote that the test was too hard and that she gave
up.”® She earned all Ds and Fs on her report card for the first semester of the 2010-2011 school
year with the exception of art, in which she earned a C.>° She is currently failing her math and
science classes.”*

10.  Atthe February 11, 2011, meeting, the IEP team reviewed the December 15,
2010, Report of Comprehensive Psychological Evaluation.”> This was an initial evaluation of
the Student, and the only evaluative data that the IEP team reviewed.”

11.  After reviewing the psychological evaluation, the IEP team agreed to find the
Student eligible for special education services as a student with a specific learning disability.>*
Although the psychological evaluation found that the Student met the criteria for an emotional
disturbance, the DCPS members of the IEP team did not reach agreement-on this issue.”

12, Petitioner and her advocate requested that the IEP team adopt all of the
recommendations of the psychological evaluation.’® They requested that the IEP team develop
an IEP for the Student that provides her full-time special education services in all academic areas
and social-emotional counseling.”’ The DCPS members of the IEP team instead developed an

Y 1d.

“Id. |

% Petitioner Exhibit 2 at 1 (February 11, 2011, IEP Meeting Participants).

%6 petitioner Exhibit 3 at 1 (February 14, 2011, Advocate Meeting Notes).

*7 Petitioner Exhibit 3 at 1.

48 Testimony of Advocate.

1.

%0 Id; Petitioner Exhibit 5 at 1 (January 21, 2011, Report to Parents on Student Progress).
*! Testimony of Educational Advocate.

52 Id.; Petitioner Exhibit 6 (February 8, 2011, Review of Independent Educational Evaluation);
Petitioner Exhibit 9 (February 11, 2011, Disability Worksheet).

53 Petitioner Exhibit 6 at 1; Petitioner Exhibit 11 (Analysis of Existing Data).

>4 Petitioner Exhibit 3 at 1; Petitioner Exhibit 2 at 2 (February 11, 2011, IEP).

>3 Id.; Petitioner Exhibit 4 at 14; Petitioner Exhibit 6 at 3; Petitioner Exhibit 9 at 1.

% Petitioner Exhibit 3 at 1.

1d,; testimony of Advocate.






initial IEP for the Student that provides four annual goals in mathematics, four annual goals in
reading, and four annual goals in written expression.”®

13.  The DCPS members of the IEP team decided that the Student would receive three
hours per week, and five hours per month, of specialized instruction on her IEP.” The IEP team
informed Petitioner and her Advocate that the school would address all of the Student’s IEP
goals during the three hours per week she would spend in the inclusion setting, i.e., a general
education class co-taught by a general education teacher and a special education teacher.®® They
further informed Petitioner and her advocate that the Student would work on academic projects
during the five hours per month she received specialized instruction outside the general
education setting.®'

14. On February 11, 2011, the IEP team also included in the Student’s IEP ninety
minutes per month of behavioral support services.? Petitioner and her advocate requested that
the IEP team include more counseling in the Student’s IEP to address her depressive disorder
and the school phobias she was developing.*> The DCPS members of the IEP team responded
that the school may provide the Student additional counseling but declined to increase the
counseling hours on her IEP.*

15.  The Non-Public School is a small, therapeutic school that serves students with
various disabilities, including learning disabled and emotionally disabled students.®® No general
education students attend the Non-Public School.®® Most of the classrooms at the Non-Public
School have only ten students and some classes have only six students.”” The Students in each
class stay together as a group throughout the school day.*® Each classroom has at least one
special education teacher while some classes have a teaching assistant or a one-to-one teacher as
well.® The students at the Non-Public School may earn high school credits (Carnegie units) if
they are capable of doing so.” ‘

16.  Every student at the Non-Public School has a behavioral intervention plan.”!
They also have access to behavioral counselors and therapists at all times.”* At the Non-Public

38 Petitioner Exhibit 2 at 3-12.

> Petitioner Exhibit 2 at 12.

:‘1’ Petitioner Exhibit 3 at 1; Petitioner Exhibit 2 at 12.
Id. '

52 Petitioner Exhibit 2 at 12.

63 petitioner Exhibit 3 at 1.

4 Id.

:z Testimony of Assistant Educational Director of Non-Public School.
Id

7 I1d.

8 1d.

14,

°Jd.

" Id.

24,






School, the Student would receive group counseling that is geared toward the development of
social skills.”

17. At the Non-Public School, the Student would be placed in an eighth-grade class
with six other students.”® Most of the students in this class, like the Student, are three to four
years behind their grade-level peers in academics.”

18.  This Hearing Officer finds that each of the witnesses at the due process hearing
provided credible testimony with the exception of portions of the Student’s testimony.”®
Moreover, DCPS presented no testimony to contradict the testimony of Petitioner’s witnesses.

VII. CONCLUSIONS OF LAW

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.”” FAPE is defined as:

[S]pecial education and related services that are provided at public
expense, under public supervision and direction, and without
charge; meet the standards of the SEA...include an appropriate
preschool, elementary school, or secondary school education in the
State involved; and are provided in conformity with the
individualized education program (IEP)...”"®

In deciding whether DCPS provided Petitioner a FAPE, the inquiry is limited to (a)
whether DCPS complied with the procedures set forth in IDEA; and (b) whether Petitioner’s IEP
is reasonably calculated to enable Petitioner to receive educational benefit.” :

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.*® In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.®!

" Id.

.

P Id.

76 The Student denied skipping class, and this testimony was contradicted by the testimony of
Petitioner, the Advocate, and the documents in evidence.

7720 U.S.C. §§ 1400(d) (1)(A), 1412 (a) (1); Bd. of Educ. v. Rowley, 458 U.S. 176, 179-91
(1982); Shaffer v. Weast, 546 U.S. 49, 51 (2005).

20 U.S.C. § 1401 (9); 34 C.F.R. § 300.17.

7 Rowley, 458 U.S. at 206-207.

%934 C.F.R. § 300.513 (a)(2).

8! Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted).






The burden of proof is properly placed upon the party seeking relief.*? Petitioner must -
prove the allegations in the due process complaint by a preponderance of the evidence.®

VIII. DISCUSSION

A, Petitioner Proved that DCPS Denied the Student A FAPE When it Developed
an IEP on February 11, 2011, that Failed to Meet the Student’s Unique Needs.

FAPE “consists of educational instruction specially designed to meet the unique needs of
the handicapped child, supported by such services as are necessary to permit the child to benefit
from the instruction.”® The IEP is the centerpiece of special education delivery system.®®

An appropriate educational program be§ins with an IEP that accurately reflects the results
of evaluations to identify the student's needs,® establishes annual goals related to those needs,®’
and provides appropriate specialized instruction and related services.®® The program must be
implemented in the least restrictive environment (“LRE”).?* For an IEP to be “reasonably
calculated to enable the child to receive educational benefits,” it must be “likely to produce
progress, not regression.”*

Here, DCPS failed to consider the Student’s needs when it developed the IEP on
February 11, 2011. The IEP team ignored the findings and recommendations of the sole
evaluation of the Student, which recommended that she receive specialized instruction in all
academic areas due to her low cognitive functioning. The IEP team also failed to recognize that
the Student’s depression impeded her academic progress and her need for regular individual and

group therapy.

Instead, the IEP team developed an IEP that would provide minimal support to the
Student and likely guarantee her continued failure. Thus, the IEP that DCPS developed on
February 11, 2011, failed to reflect the results of the Student’s recent evaluation, failed to
provide appropriate specialized instruction and related services, and failed to reflect the
Student’s need for a more restrictive environment. Thus, DCPS failed to develop an IEP for the
Student that was reasonably calculated to enable her to receive educational benefit.

82 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

20 U.S.C. § 1415 (i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).

$* Rowley, 458 U.S. at 188-89 (citation omitted).

% Lillbask ex rel. Mauclaire v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal
quotation marks omitted).

%34 C.F.R. § 300.320 (a) (1).

%734 C.F.R. § 300.320 (a) (2).

%834 C.F.R. § 300.320 (a) (4).

920 U.S.C. § 1412 (a) (5); 34 C.F.R. §§ 300.114 (a) (2), 300.116 (a) (2).

*® Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal quotation
marks and citation omitted).






B. Petitioner Proved that the Non-Public School is an Appropriate Placement
for the Student.

The term “educational placement” refers to the type of educational program prescribed by
the IEP.”' “Educational placement” refers to the general educational program, such as the
classes, individualized attention, and additional services a child will receive, rather than the
“bricks and mortar” of the specific school.’?

The considerations relevant to determining whether a particular placement is appropriate
for a particular student include the nature and severity of the student's disability; the student's
specialized educational needs; the link between those needs and the services offered by the
school; the placement's cost; and the extent to which the placement represents the least restrictive
environment (“LRE”).”®

Here, the DCPS School is not Petitioner’s LRE.>* The DCPS School is an especially
treacherous environment for Petitioner due to her low self-esteem and history of being bullied.
Additionally, the DCPS School does not provide the small, structured environment that has
allowed Petitioner to feel secure and make academic progress. Petitioner established that the
Student requires a therapeutic educational environment that provides full-time, specialized
instruction in classrooms with a low student-teacher ratio. This is exactly the environment that
the Non-Public School provides.

Thus, Petitioner proved by a preponderance of the evidence that the Non-Public School is
an appropriate setting for the Student and her LRE.

C. Petitioner Failed to Present Sufficient Evidence for This Hearing Officer to
Award Compensatory Education to the Student.

When a school system fails to provide special education or related services to a disabled
student, the student is entitled to compensatory education, “i.e., replacement of educational
services the child should have received in the first place.”” An award of compensatory
education “should aim to place disabled children in the same position they would have occupied
but for the school district's violations of IDEA.”"

Because compensatory education is a remedy for past deficiencies in a student's
educational program,” a finding as to whether a student was denied a FAPE in the relevant time
period is a “necessary prerequisite to a compensatory education award.””’ A compensatory
education award must be “reasonably calculated to provide the educational benefits that likely

:; T.Y.v. N.Y. Dept. of Educ., 584 F.3d 412, 419 (2d Cir. 2009) (citation omitted).
Id.
%3 Branham, 427 F.3d at 12 (citing Rowley, 458 U.S. at 202).
* See D.C. Mun. Reg. tit. 5-E § 3013 (in selecting the LRE, consideration shall be given to any
potential harmful effect on the child or on the quality of services that the child needs).
*> Reid v. District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005).
° Reid, 401 F.3d at 518.
*7 Peak v. District of Columbia, 526 F. Supp. 2d 32, 36 (D.D.C. 2007).






would have accrued from special education services the school district should have supplied in
the first place.””® This standard carries a qualitative rather than quantitative focus, and must be
applied with flexibility rather than rigidity.”

Some students may require only short, intensive compensatory programs targeted at
specific problems or deficiencies.'” Others may need extended pro%rams, perhaps even
exceeding hour-for-hour replacement of time spent without FAPE. '’

Although the psychologist testified that that the Student should receive compensatory
education in the form of forty-eight hours of tutoring in reading, writing, and mathematics, and
twelve hours of study skills assistance, she failed to identify any specific deficiencies that were
the result of the failure of DCPS to develop an appropriate IEP for the Student. Rather, she
testified that she had not met the Student or tested her since December 2010. Thus, she had no
knowledge of the Student’s academic performance after the IEP was developed and her
recommendations could not possibly have been designed to remedy the deficiencies in her IEP.

Although the Student may be entitled to compensatory education as a result of the failure
of DCPS to develop an appropriate IEP, this Hearing Officer finds that Petitioner failed to
present sufficient evidence to support such an award.

ORDER

Based upon the Findings of Fact and Conclusions of Law herein, it is this 4th day of May
2011 hereby:

ORDERED that, on or before May 20, 2011, DCPS shall convene a meeting of the
Student’s IEP team to revise her IEP to provide 27.5 hours per week of specialized instruction,
outside the general education setting, as well as sixty minutes per week of individual and at least
thirty minutes per week of group counseling; and

IT IS FURTHER ORDERED that DCPS shall bear all expenses of the Petitioner’s
attendance at the Non-Public School for the remainder of 2010-2011 school year and the 2011-
2012 school year.

By: s/ Trances Raskhin
Frances Raskin
Hearing Officer

> Reid, 401 F.3d at 524,

*” Id. at 524.

'% Reid, 401 F.3d at 524. .

"' 1d. See also Thomas v. District of Columbia, 407 F.Supp.2d 102, 115 (D.D.C. 2005) (noting
that it is conceivable that no compensatory education may be required for a denial of FAPE if,
for example, the student would not benefit from the additional services).
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NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 1415(31)(2).

Distributed to;

Miguel Hull, counsel for Petitioners
Cherie Cooley, counsel for Respondent
Hearing Office

dueprocess@dc.gov
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

STUDENT HEARING OFFICE

STUDENT,' )

By and through PARENT, )

)
Petitioner, ) Case No. i
v ; Bruce Ryan, Hearing Officer
DISTRICT OF COLUMBIA ) . 5
PUBLIC SCHOOLS, ) Issued: May 8, 2011 -
) Rt

Respondent. )

HEARING OFFICER DETERMINATION

I. INTRODUCTION/ PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed February 22, 2011, on behalf of a

-year old student (the “Student™) who resides in the District of Columbia, and has been
determined to be eligible for special education and related services as a child with a disability
under the IDEA. He currently attends a special-education, public school (the “School”) operated
by DCPS. Petitioner is the Student’s foster parent.

The Complaint alleges that DCPS has denied the Student a free appropriate public
education (“FAPE”) by: (1) failing to develop an appropriate individualized education program
(“IEP”); (2) failing to provide an appropriate educational placement and/or location of services;
and (3) failing to implement the Student’s IEP as written. DCPS filed its Response on March 4,
2011, which responds that DCPS has not denied the Student a FAPE.

Prehearing Conferences (“PHCs”) were held on March 18 and 28, 2011, at which the

parties discussed and clarified the issues and requested relief. A resolution session was held on

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to
public distribution,






March 23, 2011, between the dates of the two PHCs. It failed to resolve the Complaint; the
statutory 30-day reso iution period ended as of March 24, 2011; and the case proceeded to
hearing.

Five-day disclosures were then filed as directed on April 4, 2011; and the Due Process
Hearing (“DPH”) was held on April 11, 2011. Petitioner elected for the hearing to be closed.
During the DPH, the following Documentary Exhibits were admitted into evidence without
objection:

Petitioner’s Exhibits: P-1 through P-14.
Respondent’s Exhibits: DCPS-1 through DCPS-11.
In addition, the following Witnesses testified on behalf of each party at hearing:

Petitioner’s Witnesses: (1) Parent; (2) Independent Speech-
Language Pathologist (“SLP”); (3) Social Worker; (4) Clinical
Psychologist; and (5) Private School Director.

Respondent’s Witnesses: (1) DCPS Speech-Language Pathologist
(DCPS SLP”); and (2) Dean of Students of the School.

IL JURISDICTION

The Due Process Hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the Specz"al Education Student Hearing Office/Due Process Hearing
Standard Operating Procedures (“SOP”). The HOD deadline is May 8, 2011.

? Exhibit P-15, the Professional Vitae for Petitioner’s speech-language pathologist (“SLP”) witness, was
withdrawn.






III. ISSUES AND REQUESTED RELIEF

As confirmed at the PHC and in opening statements at the DPH, the following issues

were presented for determination at hearing:

(1)  Failure to Develop an Appropriate IEP — Did DCPS deny the Student a
FAPE by failing to develop an appropriate IEP (i.e., one that is reasonably

calculated to provide meaningful educational benefit) at the February 10,
2011 MDT/IEP team meeting?

Specifically, Petitioner alleges that the 2/10/2011 IEP provides an
insufficient amount of speech/language services. Petitioner claims that
DCPS inappropriately reduced the level of services from two hours per
week to one hour per week, although it was clear that the Student
continued to have severe speech delays as of the date of that meeting.

(2)  Failure to Provide an Appropriate Educational Placement — Did
- DCPS deny the Student a FAPE by failing to provide the Student with an
appropriate educational placement and/or location of services during the
current (2010-11) school year?

Specifically, Petitioner alleges that the School cannot meet the Student’s
unique special education needs due to (a) the severity of his speech
impediment, and (b) his educational needs as a student with an Intellectual
Disability (“ID”), as of December 2010 and/or February 2011.

A3 Failure to Implement IEP — Did DCPS deny the Student a FAPE by
failing to implement the Student’s previous IEP since 9/15/2010 because
he allegedly has not received all of his specialized instruction in a special
education classroom and/or from a special education teacher?

Petitioner requests that DCPS be ordered to provide the Student with an appropriate [EP,
and to place and fund the Student in a more appropriate educational placement/setting. The
Complaint does not request any compensatory education relief, and Petitioner’s counsel
confirmed at the PHCs that she did not intend to put on such evidence at hearing. Prehearing
Order (April 4, 2011), § 7. Due to a written settlement agreement (described below), Petitioner
does not assert any claim for denial of FAPE occurring prior to 9/15/2010.

IV.  FINDINGS OF FACT

1. The Studentisa -year old student who resides in the District of Columbia. He has been
determined to be eligible for special education and related services under the IDEA as a child

with Multiple Disabilities (“MD”). See P-2 (IEP dated 02/11/2011); DCPS-6 (same); Parent






Test. He currently attends a special-education, public school (the “School”) operated by
DCPS, where he isinthe  grade. Id.

. On September 15, 2010, the parties entered into a written settlement agreement (“SA”) by
which DCPS authorized Petitioner to obtain an independent comprehensive psychological
evaluation and a speech/language evaluation at the expense of the District of Columbia, and
agreed to convene an IEP meeting to review the results. DCPS-3. The 9/15/2010 SA
provided that it was in “full satisfaction and settlement of all claims contained in the [then]
pending Complaint, including those claims under IDEA and §504 the Parent now asserts or
could ‘have asserted within the statute of limitations as of the date of the signed [SA].”
DCPS-3, p. 2. '

. At the time of the 09/15/2010 SA, the Student’s IEP appeared to provide for 28.15 hours per
week of specialized instruction, one hour per week of behavioral support services, and 45
minutes per day of speech-language services, all in a setting Outside General Education. See
P-6 (12/15/09 IEP), p. 7. |

. On or about October 26, 2010, a comprehensive psychological evaluation was completed by
an independent clinical psychologist at Interdynamics, Inc. P-7. The psychologist’s report
notes that the Student “has had a very difficult life from the time he was born. He has
displayed signiﬁgantly negative behaviors in school and at home, some of which has led to
two psychiatric hospitalizations...and has difficulty expressing himself due to a severe
speech impediment.” Id,, p. 12.

. On or about October 28, 2010, a speech-language re-evaluation was completed by an
independent speech-language pathologist at Interdynamics, Inc. P-8. The evaluator found,
inter alia, that the Student’s receptive vocabulary skills were severely below average for his
age; his expressive language skills were moderately below average; and his articulation and
overall speech intelligibility were also significantly below average. Id., p. 14. The evaluator
recommended that the Student continue to receive speech-language therapy three times per
week for 45-60 minutes “to increase his overall Lexical Semantic, Syntactic, and
Supralinguistic skills.” Id.

. On or about December 6, 2010, DCPS convened a meeting of the Student’s MDT/IEP team

to review the independent comprehensive psychological evaluation and independent

speech/language evaluation pursuant to the 09/15/2010 SA. P-4; DCPS-7. At this meeting,






it was noted that another independent evaluation was brought to the meeting. Id. This
appears to refer to a November 17, 2010 Diagnostic Assessment conducted by Petitioner’s
testifying clinical psychologist at Launch, LLC. P-9. The DCPS Compliance Case Manager
stated that DCPS was not prepared to review such evaluation on such short notice. DCPS-7,
p. 1. The DCPS School Psychologist also recommended adaptive and non-verbal
evaluations (i.e., Vineland and CTONI) to assess whether the Student had an intellectual
disability (“ID”), and the team agreed to conduct them and then reconvene. DCPS-7, pp. 4-6.
The team agreed at that time that the School “is an appropriate placement for [Student] until
the assessments are conducted.” Id, p. 5.

7. At the time of the 12/06/2010 meeting, the Student was not making progress toward his
reading and written expression goals. DCPS-7, p. 6. His algebra teacher also stated that the
Student was exhibiting behavioral concerns and refused to complete work. Id. See also P-13
(12/06/10 Progress Report) (noting Student “appears to be highly influenced by his peers to
perform inappropriate behavior”).

8. On or about January 10, 2011, the DCPS School Psychologist completed a further
confidential psychological evaluation to determine whether the Student met the criteria for an
ID classification. P-10. He determined that the Student did meet the ID criteria since his 1Q
score of 65 indicated significant limitations in cognitive functioning; his nonverbal 1Q was
also in the Very Poor range; and his scores on the Vineland—II met the adaptive functioning
criterion. Id., pp. 6-7. Based on these results and prior data, the examiner recommended that
the Student be given the educational disability classification of Multiple Disabilities. Id., p. 7.

9. Onor about February 10, 2011, the MDT/IEP team reconvened and developed an IEP for the
Student, which provides for 30.5 hours per week of specialized instruction, four (4) hours per
month of behavioral support services, and one hour per week of speech-language services, all
in a setting Outside General Education. See P-2; DCPS-6, p. 9. The IEP also includes
Extended School Year (“ESY™) services. Id, p. 12. The team confirmed that the Student has
multiple disabilities, consisting of ID and OHI (due to his ADHD symptoms), and the content
of the IEP was agreed upon. See DCPS-5 (02/10/11 meeting notes), pp. 3-6.

3 Also at the 12/06/2010 meeting, the team agreed that compensatory education was warranted for missed
speech/language services, in the amount of two (2) hours per week for three (3) months, DCPS-7, p. 5. See also
DCPS-6 (02/10/11 IEP), p. 11 (“The student is entitled to Comp. Ed for speech and language. See MDT notes dated
12/6/10.7).






10. According to the 02/10/2011 IEP, the Student performs on a second-grade level in math,
reading, and written expression. DCPS-6, pp. 2-4. The Student also “exhibits behavioral and
academic challenges in the school setting as evidenced by inattention, refusal to comply with
school rules, refusal to complete classroom assignments, throwing objects at peers without
provocation and verbal aggression.” Id., p. 7. The IEP further states that “Student requires
intensive, therapeutic support to successfully participate in the general education
curriculum.” Id. v

11. The IEP also attempts to address the Student’s severe speech/language delays. According to
the IEP, he has been “diagnosed with Tourette’s syndrome and severe dysfluent/stuttering
behavior (characterized by blocks, part-word repetitions, and revisions),” and “continues to
present with severe vocabulary, articulation, and stuttering behaviors.” DCPS-6, pp. 5-6. The
team further found that “Deficits in the areas of receptive/expressive language skills
negatively impact his educational performance.” Id. at 6.

12. With respect to placement, the 02/10/2011 IEP team discussed whether the program at the
School was appropriate. The team “felt [Student] needs a program more suited for a student
with Intellectual Deficiency with vocational components, along with addressing his
functional skills.” DCPS-5, p. 3. The team also noted that a decision regarding diploma or

certificate track would be determined. Id.

V. DISCUSSION AND CONCLUSIONS OF LAW

A. Summary

The Hearing Officer concludes that Petitioner has met her burden of proving that DCPS
denied the Student a FAPE by failing to (a) develop an appropriate IEP (i.e., one that is
reasonably calculated to provide meaningful educational benefit), and (b) failing to provide the
Student with an appropriate educational placement as of February 2011. However, Petitioner did
not meet her burden of proving that DCPS denied the Student a FAPE by failing to implement
the Student’s prior IEP in any material respect between September 2010 and February 2011.
Petitioner is awarded appropriate equitable relief in the form of a prospective placement of the

Student at Private School beginning with ESY services as required in the IEP for the 2011

summer.






B. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). Based solely upon the
evidence presented at the due process hearing, an impartial hearing officer must determine
whether the party seeking relief presented sufficient evidence to prevail. See DCMR 5-E3030.3.
The recognized standard is preponderance of the evidence. See, e.g., N.G. v. District of
Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of Columbia, 524 F. Supp.
2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415(1)(2)(C)(iii).

C. Issues/Alleged Denials of FAPE

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under -

public supervision and direction, and without charge; meet the standards of the -

SEA...include an appropriate preschool, elementary school, or secondary school

education in the State involved; and are provided in conformity with the

individualized education program (IEP)...” 20 U.S.C. § 1401(9); 34 C.F.R. §
300.17; DCMR 5-E3001.1.

In this case, Petitioner has proved by a preponderance of the evidence that DCPS denied
the Student a FAPE under Issues 1 and 2, but she has not proved that DCPS denied the
Student a FAPE under Issue 3.

1. Failure to Develop an Appropriate IEP

Petitioner claims that the February 10, 2011 IEP was inappropriate (i.e., was not
reasonably calculated to provide meaningful educational benefit to the Student) because the IEP
provides an insufficient amount of speech/language services. Petitioner claims that DCPS
inappropriately reduced the level of services from two hours per week to one hour per week,
although it was clear that the Student continued to have severe speech delays as of the date of
that meeting. The Hearing Officer concludes that Petitioner has met her burden of proof on this

issue, to the extent discussed herein.

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65






(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). An IEP is a comprehensive
written plan that must include, among other things: (1) “a statement of the child’s present levels
of academic achievement and functional performance, including ... how the child’s disability
affects the child’s improvement and progress in the general education curriculum”; (2) “a
statement of measurable annual goals, including academic and functional goals, designed to ...
meet the child’s needs that result from the child’s disability to enable the child to be involved in
and make progress in the general education curriculum...and meet each of the child’s other
education needs that result from the child’s disability”; (3) “a description of how the child’s
progress toward meeting the annual goals...will be measured”; (4) “a statement of the special
education and related services and supplementary aids and services ...and a statement of the
program modifications or supports for school personnel that will be provided for the child”; and
(5) an explanation of the extent, if any, to which the child will not participate with non-disabled

children in any regular classes. 20 U.S.C. 1414(d)(1)(A)(i).

To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably
calculated’ to confer educational benefits on the child, but it need not ‘maximize the potential of
each handicapped child commensurate with the opportunity presented non-handicapped '
children.” Anderson v. District of Columbia, 109 LRP 18615 (D.D.C. 2009), slip op. at 6,
quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982).* Judicial and hearing
officer review of IEPs is “meant to be largely prospective and to focus on a child’s needs
looking forward; courts thus ask whether, at the time an IEP was created, it was ‘reasonably
calculated to enable the child to receive educational benefits.”” > Moreover, DCPS must
periodically update and revise an IEP “in response to new information regarding the child’s
performance, behavior, and disabilities.” Maynard v. District of Columbia, 54 IDELR 158
(D.D.C. 2010), slip op. at p. 6.; see 34 C.F.R. 300.324.

The issue of whether an IEP is appropriate is a question of fact for hearing. See, e.g.,
S.H. v. State-Operated School Dist. of Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately,

* See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. «).

> Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann
v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an IEP is appropriate “can only be
determined as of the time it is offered for the student, and not at some later date”).






the question ...is whether or not [the] defects in the ...IEP are so significant that [DCPS] failed
to offer [the Student] a FAPE.” N.S. v. District of Columbia, 2010 WL 1767214, Civ. Action
No. 09-621 (CKK) (D.D.C. May 4, 2010), p. 20).

In this case, it is undisputed that the Student continues to experience severe
speech/language difficulties that adversely affect his educational performance. At the December
2010 and February 2011 IEP meetings, the team discussed the Student’s needs and appeared to
determine that two hours per week of speech/language therapy services were warranted. The
only disagreement was whether the second hour should consist of direct pull-out services or
indir'eét “consultation” inside the classroom (to minimize missed classroom instruction and to
work collaboratively with teachers). See DCPS-5; DCPS-7. Yet the 02/10/11 IEP provides only

one hour of services in any form. DCPS-6, p. 9.

Under these circumstances, the Hearing Officer concludes that the Student’s 02/10/2011
IEP was not reasonably calculated to confer educational benefits on the Student at the time it was
created, and that DCPS thereby denied the Student a FAPE. DCPS should revise the IEP to
provide for an additional hour of services per week, at least on a consultative basis, as both the
independent SLP and DCPS’ SLP recommended and the IEP team appeared to decide. See, e.g.,
Indep. SLP Test (cross examination) (agreeing that a combination of pull-out therapy and going

into the classroom for about two hours/week would be appropriate).
2. Failure to Provide an Appropriate Educational Placement

Petitioner claims that DCPS denied the Student a FAPE by failing to provide the Student
with an appropriate educational placement and/or location of services during the current (2010-
11) school year. Specifically, Petitioner alleges that the School cannot meet the Student’s unique
special education needs due to (a) the severity of his speech impediment, and (b) his educational
needs as a student with an Intellectual Disability (“ID”). The Hearing Officer concludes on the

basis of the evidence and findings described herein that Petitioner has met her burden of proof on

Issue 2.

As noted above, under the IDEA, FAPE includes “an appropriate preschool, elementary

school, or secondary school education ... provided in conformity with the [IEP].” 20 U.S.C. §
1401(9); 34 C.F.R. § 300.17; DCMR 5-E3001.1. In determining the educational placement of a

child with a disability, DCPS must ensure that the placement decision is made at least annually






by a group of people that includes the parent, 34 C.F.R. 300.116; it must ensure that a continuum
of alternative placements is available to meet the needs of such child, id. § 300.115 (a); and it
must place a student with a disability in “an appropriate special education school or program”
in accordance with the IDEA. D.C. Code 38-2561.02 (emphasis added). See also Branham v.
District of Columbia, 427 F. 3d 7, 12 (D.C. Cir. 2005) (affirming “placement based on match
between a student’s needs and the services offered at a particular school”’) (emphasis added);
Jenkins v. Squillacote, 935 F. 2d 303, 305 (D.C. Cir. 1991) (“If no suitable public school is
available, the District must pay the costs of sending the child to an appropriate private school”)
(emphasis added); T.T. v. District of Columbia, 48 IDELR 127 (D.D.C. 2007) (“Once developed,
the IEP is then implemented through an appropriate placement in an educational setting suited

to the student’s needs”).

Here, the evidence shows that, at least by February 2011, the School did not provide an
appropriate special education program and setting suited to the needs of the Student. The Student
has been placed into an ED program that is not well suited to his needs as an ID/OHI student.
While DCPS argues that the School can provide the specific services listed on the IEP, the
evidence is largely undisputed that the School was not an appropriate fit for the Student’s unique
special education needs, as recognized by a consensus of the IEP team including professional
staff at the School. See, e.g., Social Worker Test. (testifying to 2/10/11 meeting discussion that
School was “not an appropriate fit”); DCPS-35, p. 3 (meeting notes reflecting that IEP team “felt
[Student] needs a program more suited for a student with Intellectual Deficiency with vocational

components, along with addressing his functional skills); Parent Test.; Psychologist Test.

In particular, Petitioner’s expert clinical psychologist testified that the Student would be
at serious risk for abuse within the Scl}ool’é ED program, given his low cognitive functioning (in
the range of moderate MR, according to this witnesé) and tendency to “act out” due to feelings of
academic inadequacy and the like. See Psychologist Test. She was formerly a DCPS Supervising
Psychologist from 2005-2008 and had extensive knowledge of the School and the program in
which DCPS has placed the Student. The Hearing Officer finds her testimony to be highly

credible, and DCPS presented no testimony to rebut her opinions and conclusions.
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3. Failure to Implement IEP

Petitioner claims that DCPS denied the Student a FAPE by failing to implement the
Student’s IEP since approximately 9/15/2010 because he allegedly did not receive all of his

specialized instruction in a special education classroom and/or from a special education teacher.

As the statute indicates, the failure to provide services in conformity with a student’s IEP
can constitute a denial of FAPE. See 34 C.F.R. §300.17(d). However, “a party challenging the
implementation of an IEP must show more than a de minimus failure to implement all elements
of that IEP, and, instead, must demonstrate that the school board or other authorities failed to
implement substantial or significant provisions of the IEP. This approach affords local agencies
- some flexibility in implementing IEPs, but it still holds those agencies accountable for material
failures and for providing the disabled child a meaningful educational benefit.“ Wilson v.
District of Columbia, 111 LRP 19583 (D.D.C. March 18, 2011), slip op. at 5 (quoting Houston
Independent School District v. Bobby R., 200 F.3d 341, 349 (5th Cir. 2000) for consensus
approach to this question among the federal courts”). A “material failure occurs when there is
more than a minor discrepancy between the services a school provides to a disabled child and the
services required by the child’s IEP.” Wilson, quoting Howard Road Academy, 585 F. Supp. 2d
at 68. See also Catalan v. District of Columbia, 478 F. Supp. 2d 73 (D.D.C. 2007), quoting
Bobby R (aspects of an IEP not followed must be “substantial or significant,” and “more than a
de minimus failure”; in other words, the deviation from the IEP’s stated requirements must be
“material.”); S.S. ex rel. Shank v. Howard Road Academy, 585 F. Supp. 2d 56, 68 (D.D.C. 2008).

At most, Petitioner has alleged and shown that the Student may have received Spanish
language instruction from a general education teacher for a limited period of time following the
09/15/2010 SA. The Hearing Officer concludes that this does not constitute a material failure to
implement the IEP requirements. In any event, Petitioner has failed to demonstrate any

educational harm.

D. Requested Relief

The IDEA authorizes the Hearing Officer to fashion “appropriate” relief, e.g., 20 U.S.C.
§1415(i)(2)(C)(iii), and such authority entails “broad discretion” and implicates “equitable
considerations,” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993); Reid v.
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District of Columbia, 401 F.3d 516, 521-24 (D.C. Cir. 2005). In this case, the primary relief
Petitioner requests is to place and fund the Student in a more appropriate educational school or

program.

With respect to prospective placement, both DCPS and hearing officers are directed to
determine an appropriate placement based on a match between a student’s needs and the services
offered at a particular school. Branham v. District of Columbia, 427 F. 3d 7, 12 (D.C. Cir. 2005);
McKenzie v. Smith, 771 F.2d 1527, 1531 (D.C. Cir. 1985). Based on the consideration of the
entire record herein, the Hearing Officer concludes that Private School would be an appropriate
educational placement based on a fit between the Student’s needs and the services offered at that
school/program, and the absence of any alternative public school program offered by DCPS that
would meet his unique special education needs. See, e.g., Parent Test.; Psychologist Test.;
Private School Director Test. The Private School can provide an academic and vocational
program that is well suited to ID students with needs such as the Student’s, including functional
life skills training as well as therapeutic services, within a small structured setting. Its regular

school year runs until June 16, 2011, with ESY services scheduled to begin July 5, 2011.
VL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Within 30 calendar days of this Order, DCPS shall issue a notice of proposed
placement for Private School ® for enrollment to begin no later than the start of ESY
services on July §, 2011, and continuing for the 2011-12 school year.

2. Within 30 calendar days, of this Order, DCPS shall also revise the Student’s IEP to
include an additional one hour per week of speech-language therapy services, which
may be provided either on a pull-out basis or a consulatative basis inside the
classroom. location of services that can meet the Student’s needs and implement an
appropriate revised IEP.

3. Any delay in meeting any of the deadlines in this Order caused by Petitioner or
Petitioner’s representatives (e.g., absence or failure to attend a meeting, or failure to
respond to scheduling requests) shall extend the deadlines by the number of days
attributable to such delay.

® Private School is identified in the Appendix to this HOD.
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4. Petitioner’s other requests for relief in her Due Process Complaint filed February 22,
2011 are hereby DENIED.

5. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —_
. Q/ e
Zﬁz,—"‘"‘ A _jd"")."
Dated: May 8, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(3i)(2).
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Petitioner, :
Hearing Officer: James Gerl
v
Case No: .
District of Columbia 1.3
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i
Respondent. Room: 2006

HEARING OFFICER DETERMINATION

BACKGROUND

The due process complaint was filed on March 24, 2011. The
matter was assigned to this hearing officer on March 25, 2011. A
resolution session was convened on April 6, 2011 and the parties did not
reach an agreement. The hearing officer decision is due on May 21,
2011. A prehearing conference by telephone conference call was held on
April 21, 2011. The due process hearing was convened at the Student

Hearing Office on May 10, 2011. The hearing was closed to the public.

! Personal identification information is provided in Appendik A






The student's grandparent attended the hearing and the student did
not attend the hearing. Four witnesses testified on behalf of the
Petitioner and zero witnesses testified on behalf of the Respondent.
Petitioner's exhibits 1-17 were admitted into evidence. Respondent's

exhibits 1-4 were admitted into evidence.

JURISDICTION

This proceeding was invoked pursuant to the provisions of the
Individuals With Disébilities Education Act (hereafter sometimes
referred to as “IDEA”), 20 U.S.C. Section 1400 et seq.; Title 34 of the
Code of Federal Regulations, Part 300; Title 5-E of the District of
Columbia (hereafter sometimes referred to as “District” or “D.C.”)
Municipal Regulations (hereafter sometimes referred to as “DCMR”);

and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

PRELIMINARY MATTERS

All exhibits and testimony received into evidence and all
supporting arguments submitted by the parties have been considered.

To the extent that the evidence and arguments advanced by the parties





are in accordance with the findings, conclusions and views stated
herein, they have been accepted, and to the extent that they are
inconsistent therewith, they have been rejected. To the extent that the
testimony of various witnesses is not in accord with the findings as

stated herein, it is not credited.

ISSUE PRESENTED

The following issue was identified by counsel at the prehearing
conference and evidence concerning this issue was heard at the due
process hearing: Does the February 25, 2011 IEP which was
developed for the student by Respondent and which does not include

tutoring services provide a FAPE to the student?

FINDINGS OF FACT

After considering all of the evidence as well as the arguments of
counsel, I find the following facts:
1.  An IEP team meeting was convened for the student on February
25, 2011. At the meeting, Petitioner and her representatives

requested that the IEP include two hours per week of tutoring as






supplemental services. @ The parties were unable to reach
agreement as to said tutoring services. (Stipulation by counsel on
the record.) (Referencés to exhibits shall hereafter be referred to
as “P-1,” etc. for the Petitioner’s exhibits, “R-1,” etc. for the
Respondent’s exhibits and “HO-1,” etc. for the hearing officer
exhibits; references to testimony at the hearing is hereafter
designated as “T".)

The student’s date of birth is October 9, 1998. (Stipulation by
counsel on the record.)

The student’s grandmother is the student’s legal guardian and is
responsible for making educational decisions fof the student. (T of
student’s grandmother.)

Prior to the February 25, 2011 IEP team meeting, the student had
been receiving two hours per week of tutorial services as a form of
compensatory education. (T of Petitioner’s educational advocate;
T of tutor.)

The participants at the February 25, 2011 IEP team meeting for
the student included the student’s grandmother, Respondent’s

progress monitor, Respondent’s special education coordinator,






Respondent’s social worker, two of the student’s teachers,
Petitioner’s educational advocate, the director of the non-public
school attended by the student and the student’s tutor. Said IEP
includes detailed information concerning the student’s present
levels of performance and goals in the areas of mathematiés,
reading, written  expression, speech and  language,
emotional/social/behavioral development, and motor skills and
physical development. Said IEP is a full-time special education
IEP requiring 28.5 hours per week of specialized instruction
outside the general education environment. Said IEP also
requires the related services of behavioral support services 30
minutes per week outside the general education environment and
speech language pathology one hour per week outside the general
education environment. The IEP provides for consultative
services for occupation therapy for 30 minutes per month. The
IEP provides for the following assistive technology devices for the
student: Word Smart and/or Alpha Smart, post-its, spell checker,
colored stickers on keyboard and word processor. The IEP

provides for the following classroom aids and services: access to






computer-based reading, math and writing reinforcement
program; small group or one on one instruction; and lesson
reinforcement with various manipulatives. The IEP states that
the student uses highlighters, notecards, a speller and other
supports. The IEP provides for the following classroom
accommodations and statewide assessment accommodations:
repetition of directions, simplification of oral directions, reading of
test questions, oral responses to tests, calculators, location with
minimal directions and small group testing, breaks between
subtests and extended time on subtests. The IEP provides for
extended year services and lists six extended school year goals for
the student. (P-5)

The grandparent, Petitioner’s educational advocate and the tutor,
requested that tutoring be continued in the student’s February 25,
2011 IEP. Respondent’s staff on the February 25, 2011 IEP team
refused to provide tutoring services to the student as a part of the
IEP because they felt that the student did not need tutoring in
order to continue to make educational progress. (P-6;P-4; T of

Petitioner’s educational advocate)






The student receives individualized instructional services at the
non-public school at which his February 25, 2011 IEP is
implemented. The instruction includes rotations every 20 minutes
at different stations (including English, math and language arts).
He receives time on the computer to reinforce the work he has
doné with his teacher. He also spends time at his desk for
independent seat work. (T of director, non-public school attended
by student.)

There was no disagreement at the February 25, 2011 IEP team
meeting as to any portion of the student’s IEP or educational
program with the exception of the lack of tutorial services. (P-6,
P-7, P-8; T of Petitioner’s educational advocate)

The student is making educational progress. In the third quarter
of the 2010-2011 school year, the student received grades of A in
social studies and physical education; a grade of B in dance;
grades of C in language arts, math and science and a grade of D in
reading. Said grades approximate the grades received by the

student in the previous two quarters. (R-3)






10. Some of the educational progress that the student has made 1s
attributable to the individualized instruction received by the
student at his non-public school pursuant to this February 25,
2011 IEP. The student is making progress because of the small |
class size at the non—public school that implements his February
25, 2011 IEP. (T of educational advocate; T of student’s
grandmother; T of the director of the non-public school attended
by the student.) |

11. The student’s February 25, 2011 IEP, as written, is reasonably
calculated to provide educational benefit. (P-5; record evidence as

a whole.)

CONCLUSIONS OF LAW

Based upon the evidence in the record, the arguments of counsel,
as well as my own legal research, I have made the following
Conclusions of Law:

1. A parent is defined under IDEA as follows:
“(a) parent means —

(4) an individual acting in the place of a biological or adoptive
parent (including a grandparent, stepparent or other relative),
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with the child lives, or an individual who is legally responsible

for the child’s welfare...

34 C.F.R. § 300.30; see IDEA § 602(23).
In the instant case, the student’s grandmother is the student’s
legal guardian and has educational decision making rights.
Accordingly, the student’s grandmother is his “parent” for
purposes of IDEA.
The United States Supreme Court has established a two-part test
for determining whether a school district has provided a free and
appropriate public education (hereafter sometimes referred to as
“FAPE”) to a student with a disability. There must be a
determination as to whether the schools have complied with the
procedural safeguards as set forth in the Individuals with
Disabilities Education Act, 20 U.S.C. §§1400 et seq. (hereafter
sometimes referred to as “IDEA”) and an analysis of whether the
Individualized Educational Plan (hereafter sometimes referred to

as "IEP") is reasonably calculated to enable a child to receive some

educational benefit. Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102

S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v. Superintendent






D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April

26, 1991).

3. IDEA does not require that a local education agency, such as
Respondent, maximize the potential of a child with a disability;
rather requires that the school district provide the basic floor of

educational opportunity. Bd. of Educ, etc. v. Rowley, 458 U.S. 178,

102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v.

Superintendent D.C. Public Schools, 931 F.2d 84, 17 IDELR 808

(D.C. Cir. April 26, 1991).

4. In the instant case, the IEP developed by Respondent for the
student on February 25, 2011 is reasonably calculated to confer
educational benefit on the student as written. Accordingly, it is
concluded that the February 25, 2011 IEP developed for the

student by Respondent provides him with FAPE as written.

DISCUSSION

Issue No. 1: Did Respondent deny a FAPE to the student by

failing to include two hours per week of tutoring services in the

student’s February 25, 2011 IEP?

10






Petitioner contends that Respondent denied FAPE to the student
by failing to include two hours of tutoring services per week in the
student’s February 25, 2011 IEP. Respondent contends that the
student does not need tutoring in order to continue to make educational
progress.

Each of Petitioner's witnesses testified that the student “needs”
tutoring services. It is clear from an analysis of the testimony, however,
that Petitioner’s witnesses were employing a potential maximizing
standard rather than the FAPE standard to determine the student’s
needs. Accordingly, the credibility and persuasiveness of their
testimony is diminished.

Perhaps Petitioner’s counsel said it best in closing argument when
he noted that in order for the student to receive the educational benefit
“that he has been making,” he would require to continue to receive
tutoring services. In order to receive FAPE, however, the student need
not continue to receive benefit at the same level that he is currently
receiving benefit. A local education agency, such as Respondent, is not

required to maximize the potential of a student with a disability.

Instead, all that is required is that the Respondent provide the basic






floor of educational opportunity by providing an IEP that is reasonably

calculated to confer educational benefit. Bd. of Educ, etc. v. Rowley, 458

U.S. 178, 102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v.

Superintendent D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C.

Cir. April 26, 1991).

The testimony of the Petitioner’s educational advocate, on cross-
examination, included an admission that some of the student’s progress
is the result of the small group specialized instruction the student
receives at his current non-public school. Similarly, the student’s
grandmother, who is his legal guardian, testified that the student has
accomplished a lot at his current non-public school and that he benefits
in particular from the small group classroom setting with a teacher and
an aide and no more than six students in a classroom. Similarly, the
director of the non-public school that the student attends a‘dmitted on
cross-examination that the individualized instruction the student
receives at his non-public school has contributed to the student’s
educational progress. Moreover, in describing the student’s tutoring
program, the student’s tutor noted that the tutoring has caused the

student to make “tremendous progress.”

12






If Respondent were required to do what is best for the student,
clearly, the tutoring would have to be kept in the student’s IEP.
Without the tutoring, it is likely that the student will not do as well as
he has been doing with the tutoring. That is not,‘however, the standard
for whether there has been a denial of FAPE

It is significant that none of Petitioner’s witnesses have pointed to
any specific deficiencies with regard to the student’s IEP other than the
lack of tutoring services. There is no claim that the present levels of
performance are inaccurate or that the goals are inappropriate.
Moreover, there is no criticism of the educational program outlined by
the student’s February 25, 2011 IEP. The student’s educational
program is delivered at a non-public full-time special education school.
The student is a full-time special education student under his IEP. The
February 25, 2011 IEP states detailed present levels of performance
and goals in the areas of mathematics, réading, written expression,
speech and language, emotional/social/behavioral development, and
motor skills and physical development. The IEP requires 28.5 hours
per week of specialized instruction outside the general education

environment. The IEP requires 30 minutes per week of the related

13






service of behavioral support services outside the general education
environment and one hour per week of speech language pathology
outside the general education environment. The IEP also requires 30
minutes per month of consultation services with regard to the related
service of occupational therapy. The IEP provides for assistive
technology to help the student, including Word Smart and/or Alpha
Smart, Post-Its, spell checker, colored stickers on keyboard, and word
processor. The IEP provides for the following classroom aids and
services: computer-based math, reading, and writing reinforcement
program, small group of one on one tutorial instruction, lesson
reinforcement with various manipulatives. The student wuses
highlighters, notecards, a speller and other supports as deemed
necessary. The IEP provides for the following classroom
accommodations and statewide assessment accommodations: repetition
of directions, simplification of oral directions, reading of test questions,
oral responses to tests, calculators, location with minimal directions and
small group testing, breaks between subtests and extended time on

subtests. The IEP provides for six extended school year goals for the

student. It is clear that the February 25, 2011 IEP for the student






provides a good program and is reasonably calculated to confer
educational benefit.

Moreover, the student’s educational program as implemented
provides reinforcement activities similar to the tutoring services at
issue herein. The director of the student’s non-public school testified
that the student receives individualized instructional serviceé at his
non-public school. He has rotations every 20 minutes at various
stations, including English, math and language arts. He uses the
computer to reinforce the work that he has done with his teacher. He
also performs independent seat work at his own desk. The student’s
IEP and the individualized instruction he receives at the non-public
school contribute to the student’s educational progress.

The student’s February 25, 2011 IEP is reasonably calculated to
confer educational benefit, and it clearly has provided educational
benefit to the student. Respondent has provided FAPE to the student.

The hearing officer is concerned, however, by the fact that the
notes of the representative of Respondent who attended the student
February 25, 2011 IEP team meeting state that Respondent does not

provide tutorial services as a supplemental service. This statement is

15






indeed troubling. If the evidence had revealed that the student
required tutorial services in order to benefit from his IEP, Respondent
would have to provide tutorial services to the student. The evidence in
this case, however, does not support that the student needed tutorial
services in order to receive educational benefit. The blanket statement
by Respondent’s representative that tutorial services are not provided
could result in future liability for the Respondent if such services were
not provided to a student who needed them in order to receive FAPE.
Because the evidence does not support a conclusion that the student in
the instant case required tutorial services in order to benefit from his
IEP, however, this statement does not affect the result in this case.
Moreover, it is clear from the record evidence herein that the statement
is incorrect. Petitioner has produced documentary evidence in the form
of a redacted IEP of another student in respondent’s school system who
receives tutoring as a supplemental service on his TEP. So it appears
that the statement was just an error and not a policy declaration on

behalf of respondent.

16






The Petitioner has not carried her burden with regard to the issue
alleged by the Complaint. The Respondent has prevailed on the issue

herein.

ORDER
Based on the foregoing, it is HEREBY ORDERED that the
Complaint in this matter is dismissed with prejudice. None of the relief

requested by Petitioner is awarded.

.17






NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party
aggrieved by the Findings and/or Decision may bring a civil action In
any state court of competent jurisdiction or in a District Court of the
United States without regard to the amount in controversy within
ninety (90) days from the date of the Decision of the Hearing Officer in

accordance with 20 USC §1451(31)(2)(B).

Date Issued: May 21, 2011 sl James Genl

James Gerl,
Hearing Officer
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 1st Street, N.E., 2nd Floor
Washington, DC 20002

STUDENT,!
through the Parent
' Date Issued: May 21, 2011

Petitioner, :
Hearing Officer: James Gerl
v
Case No: .
District of Columbia 1.3
Public Schools, Hearing Date: May 10, 2011 w
i
Respondent. Room: 2006

HEARING OFFICER DETERMINATION

BACKGROUND

The due process complaint was filed on March 24, 2011. The
matter was assigned to this hearing officer on March 25, 2011. A
resolution session was convened on April 6, 2011 and the parties did not
reach an agreement. The hearing officer decision is due on May 21,
2011. A prehearing conference by telephone conference call was held on
April 21, 2011. The due process hearing was convened at the Student

Hearing Office on May 10, 2011. The hearing was closed to the public.

! Personal identification information is provided in Appendik A






The student's grandparent attended the hearing and the student did
not attend the hearing. Four witnesses testified on behalf of the
Petitioner and zero witnesses testified on behalf of the Respondent.
Petitioner's exhibits 1-17 were admitted into evidence. Respondent's

exhibits 1-4 were admitted into evidence.

JURISDICTION

This proceeding was invoked pursuant to the provisions of the
Individuals With Disébilities Education Act (hereafter sometimes
referred to as “IDEA”), 20 U.S.C. Section 1400 et seq.; Title 34 of the
Code of Federal Regulations, Part 300; Title 5-E of the District of
Columbia (hereafter sometimes referred to as “District” or “D.C.”)
Municipal Regulations (hereafter sometimes referred to as “DCMR”);

and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

PRELIMINARY MATTERS

All exhibits and testimony received into evidence and all
supporting arguments submitted by the parties have been considered.

To the extent that the evidence and arguments advanced by the parties





are in accordance with the findings, conclusions and views stated
herein, they have been accepted, and to the extent that they are
inconsistent therewith, they have been rejected. To the extent that the
testimony of various witnesses is not in accord with the findings as

stated herein, it is not credited.

ISSUE PRESENTED

The following issue was identified by counsel at the prehearing
conference and evidence concerning this issue was heard at the due
process hearing: Does the February 25, 2011 IEP which was
developed for the student by Respondent and which does not include

tutoring services provide a FAPE to the student?

FINDINGS OF FACT

After considering all of the evidence as well as the arguments of
counsel, I find the following facts:
1.  An IEP team meeting was convened for the student on February
25, 2011. At the meeting, Petitioner and her representatives

requested that the IEP include two hours per week of tutoring as






supplemental services. @ The parties were unable to reach
agreement as to said tutoring services. (Stipulation by counsel on
the record.) (Referencés to exhibits shall hereafter be referred to
as “P-1,” etc. for the Petitioner’s exhibits, “R-1,” etc. for the
Respondent’s exhibits and “HO-1,” etc. for the hearing officer
exhibits; references to testimony at the hearing is hereafter
designated as “T".)

The student’s date of birth is (Stipulation by
counsel on the record.)

The student’s grandmother is the student’s legal guardian and is
responsible for making educational decisions fof the student. (T of
student’s grandmother.)

Prior to the February 25, 2011 IEP team meeting, the student had
been receiving two hours per week of tutorial services as a form of
compensatory education. (T of Petitioner’s educational advocate;
T of tutor.)

The participants at the February 25, 2011 IEP team meeting for
the student included the student’s grandmother, Respondent’s

progress monitor, Respondent’s special education coordinator,






Respondent’s social worker, two of the student’s teachers,
Petitioner’s educational advocate, the director of the non-public
school attended by the student and the student’s tutor. Said IEP
includes detailed information concerning the student’s present
levels of performance and goals in the areas of mathematiés,
reading, written  expression, speech and  language,
emotional/social/behavioral development, and motor skills and
physical development. Said IEP is a full-time special education
IEP requiring 28.5 hours per week of specialized instruction
outside the general education environment. Said IEP also
requires the related services of behavioral support services 30
minutes per week outside the general education environment and
speech language pathology one hour per week outside the general
education environment. The IEP provides for consultative
services for occupation therapy for 30 minutes per month. The
IEP provides for the following assistive technology devices for the
student: Word Smart and/or Alpha Smart, post-its, spell checker,
colored stickers on keyboard and word processor. The IEP

provides for the following classroom aids and services: access to






computer-based reading, math and writing reinforcement
program; small group or one on one instruction; and lesson
reinforcement with various manipulatives. The IEP states that
the student uses highlighters, notecards, a speller and other
supports. The IEP provides for the following classroom
accommodations and statewide assessment accommodations:
repetition of directions, simplification of oral directions, reading of
test questions, oral responses to tests, calculators, location with
minimal directions and small group testing, breaks between
subtests and extended time on subtests. The IEP provides for
extended year services and lists six extended school year goals for
the student. (P-5)

The grandparent, Petitioner’s educational advocate and the tutor,
requested that tutoring be continued in the student’s February 25,
2011 IEP. Respondent’s staff on the February 25, 2011 IEP team
refused to provide tutoring services to the student as a part of the
IEP because they felt that the student did not need tutoring in
order to continue to make educational progress. (P-6;P-4; T of

Petitioner’s educational advocate)






The student receives individualized instructional services at the
non-public school at which his February 25, 2011 IEP is
implemented. The instruction includes rotations every 20 minutes
at different stations (including English, math and language arts).
He receives time on the computer to reinforce the work he has
doné with his teacher. He also spends time at his desk for
independent seat work. (T of director, non-public school attended
by student.)

There was no disagreement at the February 25, 2011 IEP team
meeting as to any portion of the student’s IEP or educational
program with the exception of the lack of tutorial services. (P-6,
P-7, P-8; T of Petitioner’s educational advocate)

The student is making educational progress. In the third quarter
of the 2010-2011 school year, the student received grades of A in
social studies and physical education; a grade of B in dance;
grades of C in language arts, math and science and a grade of D in
reading. Said grades approximate the grades received by the

student in the previous two quarters. (R-3)






10. Some of the educational progress that the student has made 1s
attributable to the individualized instruction received by the
student at his non-public school pursuant to this February 25,
2011 IEP. The student is making progress because of the small |
class size at the non—public school that implements his February
25, 2011 IEP. (T of educational advocate; T of student’s
grandmother; T of the director of the non-public school attended
by the student.) |

11. The student’s February 25, 2011 IEP, as written, is reasonably
calculated to provide educational benefit. (P-5; record evidence as

a whole.)

CONCLUSIONS OF LAW

Based upon the evidence in the record, the arguments of counsel,
as well as my own legal research, I have made the following
Conclusions of Law:

1. A parent is defined under IDEA as follows:
“(a) parent means —

(4) an individual acting in the place of a biological or adoptive
parent (including a grandparent, stepparent or other relative),

8






with the child lives, or an individual who is legally responsible

for the child’s welfare...

34 C.F.R. § 300.30; see IDEA § 602(23).
In the instant case, the student’s grandmother is the student’s
legal guardian and has educational decision making rights.
Accordingly, the student’s grandmother is his “parent” for
purposes of IDEA.
The United States Supreme Court has established a two-part test
for determining whether a school district has provided a free and
appropriate public education (hereafter sometimes referred to as
“FAPE”) to a student with a disability. There must be a
determination as to whether the schools have complied with the
procedural safeguards as set forth in the Individuals with
Disabilities Education Act, 20 U.S.C. §§1400 et seq. (hereafter
sometimes referred to as “IDEA”) and an analysis of whether the
Individualized Educational Plan (hereafter sometimes referred to

as "IEP") is reasonably calculated to enable a child to receive some

educational benefit. Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102

S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v. Superintendent






D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April

26, 1991).

3. IDEA does not require that a local education agency, such as
Respondent, maximize the potential of a child with a disability;
rather requires that the school district provide the basic floor of

educational opportunity. Bd. of Educ, etc. v. Rowley, 458 U.S. 178,

102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v.

Superintendent D.C. Public Schools, 931 F.2d 84, 17 IDELR 808

(D.C. Cir. April 26, 1991).

4. In the instant case, the IEP developed by Respondent for the
student on February 25, 2011 is reasonably calculated to confer
educational benefit on the student as written. Accordingly, it is
concluded that the February 25, 2011 IEP developed for the

student by Respondent provides him with FAPE as written.

DISCUSSION

Issue No. 1: Did Respondent deny a FAPE to the student by

failing to include two hours per week of tutoring services in the

student’s February 25, 2011 IEP?

10






Petitioner contends that Respondent denied FAPE to the student
by failing to include two hours of tutoring services per week in the
student’s February 25, 2011 IEP. Respondent contends that the
student does not need tutoring in order to continue to make educational
progress.

Each of Petitioner's witnesses testified that the student “needs”
tutoring services. It is clear from an analysis of the testimony, however,
that Petitioner’s witnesses were employing a potential maximizing
standard rather than the FAPE standard to determine the student’s
needs. Accordingly, the credibility and persuasiveness of their
testimony is diminished.

Perhaps Petitioner’s counsel said it best in closing argument when
he noted that in order for the student to receive the educational benefit
“that he has been making,” he would require to continue to receive
tutoring services. In order to receive FAPE, however, the student need
not continue to receive benefit at the same level that he is currently
receiving benefit. A local education agency, such as Respondent, is not

required to maximize the potential of a student with a disability.

Instead, all that is required is that the Respondent provide the basic






floor of educational opportunity by providing an IEP that is reasonably

calculated to confer educational benefit. Bd. of Educ, etc. v. Rowley, 458

U.S. 178, 102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v.

Superintendent D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C.

Cir. April 26, 1991).

The testimony of the Petitioner’s educational advocate, on cross-
examination, included an admission that some of the student’s progress
is the result of the small group specialized instruction the student
receives at his current non-public school. Similarly, the student’s
grandmother, who is his legal guardian, testified that the student has
accomplished a lot at his current non-public school and that he benefits
in particular from the small group classroom setting with a teacher and
an aide and no more than six students in a classroom. Similarly, the
director of the non-public school that the student attends a‘dmitted on
cross-examination that the individualized instruction the student
receives at his non-public school has contributed to the student’s
educational progress. Moreover, in describing the student’s tutoring
program, the student’s tutor noted that the tutoring has caused the

student to make “tremendous progress.”

12






If Respondent were required to do what is best for the student,
clearly, the tutoring would have to be kept in the student’s IEP.
Without the tutoring, it is likely that the student will not do as well as
he has been doing with the tutoring. That is not,‘however, the standard
for whether there has been a denial of FAPE

It is significant that none of Petitioner’s witnesses have pointed to
any specific deficiencies with regard to the student’s IEP other than the
lack of tutoring services. There is no claim that the present levels of
performance are inaccurate or that the goals are inappropriate.
Moreover, there is no criticism of the educational program outlined by
the student’s February 25, 2011 IEP. The student’s educational
program is delivered at a non-public full-time special education school.
The student is a full-time special education student under his IEP. The
February 25, 2011 IEP states detailed present levels of performance
and goals in the areas of mathematics, réading, written expression,
speech and language, emotional/social/behavioral development, and
motor skills and physical development. The IEP requires 28.5 hours
per week of specialized instruction outside the general education

environment. The IEP requires 30 minutes per week of the related

13






service of behavioral support services outside the general education
environment and one hour per week of speech language pathology
outside the general education environment. The IEP also requires 30
minutes per month of consultation services with regard to the related
service of occupational therapy. The IEP provides for assistive
technology to help the student, including Word Smart and/or Alpha
Smart, Post-Its, spell checker, colored stickers on keyboard, and word
processor. The IEP provides for the following classroom aids and
services: computer-based math, reading, and writing reinforcement
program, small group of one on one tutorial instruction, lesson
reinforcement with various manipulatives. The student wuses
highlighters, notecards, a speller and other supports as deemed
necessary. The IEP provides for the following classroom
accommodations and statewide assessment accommodations: repetition
of directions, simplification of oral directions, reading of test questions,
oral responses to tests, calculators, location with minimal directions and
small group testing, breaks between subtests and extended time on

subtests. The IEP provides for six extended school year goals for the

student. It is clear that the February 25, 2011 IEP for the student






provides a good program and is reasonably calculated to confer
educational benefit.

Moreover, the student’s educational program as implemented
provides reinforcement activities similar to the tutoring services at
issue herein. The director of the student’s non-public school testified
that the student receives individualized instructional serviceé at his
non-public school. He has rotations every 20 minutes at various
stations, including English, math and language arts. He uses the
computer to reinforce the work that he has done with his teacher. He
also performs independent seat work at his own desk. The student’s
IEP and the individualized instruction he receives at the non-public
school contribute to the student’s educational progress.

The student’s February 25, 2011 IEP is reasonably calculated to
confer educational benefit, and it clearly has provided educational
benefit to the student. Respondent has provided FAPE to the student.

The hearing officer is concerned, however, by the fact that the
notes of the representative of Respondent who attended the student
February 25, 2011 IEP team meeting state that Respondent does not

provide tutorial services as a supplemental service. This statement is
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indeed troubling. If the evidence had revealed that the student
required tutorial services in order to benefit from his IEP, Respondent
would have to provide tutorial services to the student. The evidence in
this case, however, does not support that the student needed tutorial
services in order to receive educational benefit. The blanket statement
by Respondent’s representative that tutorial services are not provided
could result in future liability for the Respondent if such services were
not provided to a student who needed them in order to receive FAPE.
Because the evidence does not support a conclusion that the student in
the instant case required tutorial services in order to benefit from his
IEP, however, this statement does not affect the result in this case.
Moreover, it is clear from the record evidence herein that the statement
is incorrect. Petitioner has produced documentary evidence in the form
of a redacted IEP of another student in respondent’s school system who
receives tutoring as a supplemental service on his TEP. So it appears
that the statement was just an error and not a policy declaration on

behalf of respondent.
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The Petitioner has not carried her burden with regard to the issue
alleged by the Complaint. The Respondent has prevailed on the issue

herein.

ORDER
Based on the foregoing, it is HEREBY ORDERED that the
Complaint in this matter is dismissed with prejudice. None of the relief

requested by Petitioner is awarded.
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party
aggrieved by the Findings and/or Decision may bring a civil action In
any state court of competent jurisdiction or in a District Court of the
United States without regard to the amount in controversy within
ninety (90) days from the date of the Decision of the Hearing Officer in

accordance with 20 USC §1451(31)(2)(B).

Date Issued: May 21, 2011 sl James Genl

James Gerl,
Hearing Officer
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

[STUDENT],’
through the Parent/Guardian, *
Date Issued: 5/23/11

Petitioner,
Hearing Officer: Seymour DuBow
v e
Case No: o
DCPS, v
Hearing Date:5/16/11 Room: 2009
Respondent.
HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
The studentisa  -year-old male who is currently attending class at

School. The student has been found eligible for special education and related
services with the disability classification of Developmental Delay. (R-2, P-20) On April 5, 2011
counsel for petitioner filed a due process complaint. On April 11, 2011 a prehearing notice was
sent by this hearing officer for a prehearing conference on April 21, 2011. The Notice in bold
letters in the first paragraph stated: “Counsel shall provide to this hearing officer the date of
resolution meeting as soon as known and a copy of the disposition form the day after the

resolution meeting.” Counsel for petitioners did not inform this hearing officer of the date of the

resolution meeting until the prehearing conference on April 21, 2011. On April 13,2011 a

resolution meeting was held and no agreement was reached. On April 18, 2011 counsel for

! Personal identification information is provided in Appendix A.





respondent DCPS filed a response. On April 21, 2011 the first prehearing conference was held
by telephone with counsel for petitioners Kiran Hassan of James E. Brown and Associates and
counsel for respondent Linda Smalls. A prehearing Order was issued on April 22, 2011 stating
that counsel for respondent DCPS would provide the April 2011 student IEP progress reports to
counsel for petitioner and counsel for petitioner would share those reports with the parents. A
May 24, 2011 MDT/IEP meeting had been scheduled and the counsel for the petitioner was to
explore with the parents withdrawing this complaint and awaiting the result of the MDT meeting.
A second prehearing conference was scheduled for May 2, 2011. At the second prehearing
conference, counsel for petitioner stated the parents still wished to pursue a due process hearing
despite the scheduled May 24, 2011 MDT meeting. A second prehearing Order was issued on
May 3, 2011 that stated the issues to be decided are 1. Did DCPS deny a FAPE by failing to
provide an appropriate IEP because the March 1, 2011 IEP did not allegedly contain appropriate
mathematics, reading, and written expression goals and did not include goals on social emotional
needs? 2. Did DCPS deny a FAPE by failing to conduct a Functional Behavior Assessment
before March 1,2011? The relief requested is convening an MDT/IEP Meeting to review and
revise the student’s IEP and compensatory education.

The due process hearing convened at 9 a.m. on May 16, 2011 in Room 2009 of the
Student Hearing foice at 810 First Street, N.E., Washington, D.C. 20002. Kiran Hassen of
James E. Brown and Associates represented the petitioners and Linda Smalls represented the
respondent DCPS. The hearing was closed. At the outset of the hearing, both the petitioners’
documents P-1-P-40 and respondent DCPS’s documents R-1-R-7 were admitted into evidence
without objection. All witnesses were sworn under oath prior to testifying. Counsel for

petitioners called as witnesses the mother, Dr. Ida Jean Holman and Chithalina Khanchalern-all





who testified in person. Counsel for respondent DCPS did not call any witnesses and rested on
the documents.

JURISDICTION

The hearing was convened on , 2011 pursuant to jurisdiction under Public Law 108-446,
The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as IDEA),
Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District of

Columbia Municipal Regulations.

BACKGROUND

The student is a -year-ovld male who is currently attending class at
School. The student has been found eligible for special education and related

services with the disability classification of Developmental Delay. (R-2, P-20) Counsel for
petitioners has raised the issues that the March 1, 2011 IEP is inappropriate because the IEP
goals for mathematics, reading and written expression are not resulting in progress, are similar to
the previous year IEP goals and there are no social and emotional goals. Counsel for petitioner
also maintains DCPS failed to do a Functional Behavior Assessment before the March 1, 2011
IEP. Counsel for respondent DCPS counters that the student’s IEP progress reports show the
student is progressing on all his IEP goals and a Functional Behavior Assessment has been

completed.






ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:

1. Did DCPS deny a FAPE to the student failing to provide an appropriate IEP because
the March 1, 2011 IEP did not allegedly contain appropriate mathematics, reading,
and written expression goals and did not include goals on social emotional needs?

2. Did DCPS deny a FAPE by failing to conduct a Functional Behavior Assessment
before March 1, 20117

Counsel for petitioner is seeking as relief the convening of an MDT meeting to review

and revise the student’s IEP and compensatory education.
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue one that the March 1, 2011 IEP goals in mathematics, reading
and written expression are inappropriate and that there are no social and emotional goals are as
follows:

L.

1. Thestudentisa  -year-old male who is currently attending class at

School. The student has been found eligible for special education
and related services with the disability classification of Developmental Delay. (R-2,
P-20)

2. The student’s current March 1, 2011 IEP contains the following annual goals in
mathematics: “Annual Goal 1: [student]will count by rote to 100, count by tens to
100, and recognize numbers that are multiples of 10 up to 100 with 80 % mastery.

Annual Goal 2: [student] will represent, name and order sets of objects or pictures of






objects up to 50 with 80 % accuracy. Annual Goal 3: [student] will identify US coins
by name and match the coins with the appropriate name and amount (i.e., penny=1
cent). Annual Goal 4: Student will identify US coins by name with 80 % mastery.”
(R-2 at p.2, P-20 at p.2)

. The April 7, 2011 IEP Progress Report on Annual Goals prepared by the special
education teacher at School covering the period of January 22,
2011 to March 25, 2011 states the student is progressing in meeting all of the four
annual goals in mathematics stated in the above Findings of Fact #2. The special
education teacher’s comments on the above annual goal 1 are that the student “is not
counting accurately to 100 yet. He does a better job at it when he looks at a number
chart. He can count by tens to 100 without a chart.” On annual goal 2 the student
“has shown that he can represent and order sets of objects to 50 with assistance. We
are working toWard mastery and independent ability.” On annual goal 3 student “ has
shown that he can identify a penny, nickel, dime, and quarter. He sometimes says he
does not know when you ask him how much the coins are worth.” On annual goal 4
student “is close to mastering this goal. He has identified a penny, nickel, dime, and
quarter correctly, but not consistently. It is unclear if this is due to the effects of his
medication.” (R-4 at p.1-2)

. The student’s current IEP annual reading goal 1 is that the student will follow
directions of 2 or more steps with 100 % accuracy. Annual reading goal 2 is that the
student in response to an oral reading will share information, opinions and ask
questions when it is his turn with 80% accuracy. Annual reading goal 3 is that the

student in response to an oral reading, when questioned by the teacher, or when





telling about a personal experience, will describe people, places, things, location, size,
color, shape and action with 80% accuracy. Annual reading goal 4 is that the student
will be able to point to and touch the primary colors and match them to the
appropriate name. (R-2 at p.3-4)

The April 7, 2011 IEP Progress Report on Annual Goals prepared by the special
education teacher at School states the student is progressing in
meeting all of the four annual goals in reading as stated in the above Findings of Fact
#4. The special education teacher’s comments on annual reading goal 1 are that the
student can follow directions of 2 or more steps. On annual reading goal 2 the
comments are that he shares information and opinions in response to oral readings.
On annual reading goal 3 the comments are that he can describe items listed in annual
goal 3 when prompted. On annual reading goal 4 the teacher’s comments are that the
student can identify colors and name them. He is working on matching them to their
sight words. (R-4 a p.2-3)

. The student’s current IEP written expression annual goals are goal 1 to be able to
say/read and write simple Dolch Words with 80% mastery. Annual goal 2 is to write
his first and last name letters in order with 80% accuracy. Annual goal 3 is to write
letters of the alphabet with 80% accuracy. Annual goal 4 is to make straight lines and
circles with 80% accuracy. (R-2 at p.5)

. The April 7, 2011 IEP Progress Report on Annual Goals prepared by the special
education teacher at School states the student is progressing in
meeting all of the four annual goals in written expression. The special education

teacher’s comment on annual goal 1 is that the student can read and say some sight






10.

11.

words that are used in class. On annual written expression goal 2 the student can write
his first name with 100% accurately and just beginning to write his last name with
one letter missing. He was writing letters backwards before and now he is not doing
so for his name. On annual goal 3 he is looking carefully at the alphabet when
writing the letters. On annual goal 4, the teacher’s comment is he “loves writing
straight lines and circles. He will achieve mastery of this skill very soon.” (R-4 at
p.3-4)

The student’s annual goals in mathematics, reading and written expression are
measurable. (R-2, P-20)

The March 1, 2011 IEP does not contain social and emotional goals. (R-2)

The student had several behavior issues at school prior to taking medication for his
ADHD for the last three months. He was completing his assignments on the first
prescribed medication, but it made him “zombie-like”. (Testimony of mother) He
switched to a new medication two months ago and has been more playful and
focused. The student takes the medication before going to school. The medication is
effective through the school day. There have been no behavior problems since taking
the medication and the mother is not receiving calls from the school about her son’s
behavior. The student is completing his work with the medication. (Testimony of
mother)

The school staff, including the special education teacher, is aware the student is on
medication for his ADHD. (R-4 at p.2) At the time the March 1, 2011 IEP was

developed, the student was on medication for his ADHD.






12.

13.

14.

15.

The student’s March 1, 2011 IEP provides for five hours a week of specialized
instruction outside of general education taught by the special education teacher. (R-2
at p.9, P-20 at p.9)

The annual goals in mathematics, reading and written expression on the March 1,
2011 IEP are almost the same annual goals as on the previous IEP of March 15, 2010.
(P-6 and P-20)

The IEP Progress Reports prepared by the special education teacher for the first
advisory from August 23, 2010 to October 28, 2010 show that the student is
progressing in meeting his annual goals in mathematics, reading and written
expression. (P-17)

The IEP Progress Reports prepared by the special education teacher for the second
advisory from October 29, 2010 to January 21, 2011 show that the student is
progressing in meeting his annual goals in mathematics, reading, and written

expression. (P-17)

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue two not having a Functional Behavior Assessment before

developing the current March 1, 2011 IEP are as follows:

II.

1.

DCPS did a Functional Behavior Assessment (FBA) of the student on April 28, 2011.
The FBA states: “The student’s medication regimen according to his primary
teacher...continues to aid him medically be decreasing certain impulsive acts or
behaviors in the classroom. It must be noted that it takes time at least 30 minutes to 1

hour for the medication to take effect.” The FBA stated the MDT will convene an





IEP meeting to discuss the FBA along with other evaluations in order to gauge the
student’s progress this academic year. The FBA did state: “The student may benefit
from related services that can assist the student academically and socially.”(P-36 at
p4)
2. DCPS did a Behavioral Intervention Plan for the student on April 28, 2011. (P-37)
3. DCPS referred the student for a FBA as a result of behavior issues at school. (P-36)
4. The record does not show any request from the parents for a FBA.
5. The record does show the parents’ counsel made a request for a psychological

evaluation on November 17, 2010. (P-12)

CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F.3d 194 (3rd Cir. 2004) Counsel for the
respondent objected on the basis of bias to Dr. Holman’s testimony because she is in the employ
of counsel for petitioners’ law firm James Brown and Associates. This hearing officer agrees
that her expert opinions are not independent and unbiased. Dr. Holman also has not worked with
pre-kindergarten and kindergarten children which she admitted in her testimony. This hearing
officer observed that she was unsure of the D.C. curriculum for pre-kindergarten and
kindergarten children. She also did not participate in the student’s MDT meetings, visit the
student’s school or talk to his teachers. She only reviewed documents. (Testimony of Dr.
Holman.) This hearing officer finds the testimony of Dr. Ida Jean Holman not credible and gives

no weight to her expert opinion on the student’s IEP goals.






DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows on
issue one:

“The burden of proof shall be the responsibility of the party seeking relief. Based solely
upon evidence presented at the hearing, an impartial hearing officer shall determine whether the
party seeking relief presented sufficient evidence to meet the burden of proof that the action
and/or inaction or proposed placement is inadequate or adequate to provide the student with a
FAPE.” 5 D.C MR 3030.3

In determining if the IEP is appropriate this hearing officer must answer the question “is
the individualized education program developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits?” Bd. of Educ. of Hendrick Hudson
Cent. Sch. Dist. v. Rowley, 458 U.S. 176, at 206-07 (1982). In Polk v. Central Susquehanna
Intermediate Unit 16, 853 F.2d 171 (3d Cir. 1988) cert denied, 488 U.S. 1030 (1989), The Third
Circuit held that appropriateness under Rowley as applied to a student with severe disabilities
means more than trivial educational benefit. The Court held in Polk that “...using Rowley’s own
terminology, we hold that Congress intended to afford children with special needs an education
that would confer meaningful benefit.” Polk at p.184 Other Circuits have endorsed the Polk
court’s interpretation of educational benefit in Doe v. Smith, 441 IDELR 544 (6" Cir. 1989);
Fort Zumwalt School District v. Clynes, 26 IDELR 172 (8" Cir. 1991); Roland M. v. Concord
School Comm’n, 16 IDELR 1129 (1* Cir. 1991) and Hall v. Vance County Board of Education,

557 IDELR 155 (4" Cir. 1985) In Ridgewood Bd. of Educ. v. N.E., 30 IDELR 41,44 (3d Cir.

1999) and T.R. v. Kingwood Township Board of Education, 32 IDELR 30 (3d Cir. 2000) the






Third Circuit held that an IEP must provide “meaningful benefit.” See also A.Lex rel. lapalucci
v. D.C., 402 F. Supp. 2d 152 (D.D.C. 2005) (“...the appropriate focus of the court’s review
should be on whether DCPS is providing A.I. with an IEP that is reasonably calculated to
provide meaningful educational benefit.” Id. at p.167)

In A.I ex rel. Iapalucci v. D.C, the Court upheld a hearing officer’s decision that the IEP
goals were appropriate based on reference to IEP progress reports that “contain a myriad of
specifics that substantiate the hearing officer’s finding of progress.” Id.at p.169 In this case, the
IEP progress reports contain many specifics that also support a finding of progress on the student
meeting his annual IEP goals in mathematics, reading and written expression. (See Findings of
Fact#1.3,5,7,13, & 14)

In S.S. by Shank v. Howard Road Academy, 585 F. Supp. 2d 56, 70 (D.D.C. 2008), the
Court held: “The annual goals met the requirements of the IDEI4. The Court cannot say that the
IEP was not reasonably calculated to enable S.S. to derive educational benefit because it failed to
provide more specificity with respect to reading, written language and mathematics goals or to
provide additional short-term objectives in these areas.” In this case, the IEP goals in the March
1, 2011 IEP also meet the requirements of IDEIA pursuant to 20 U.S.C. Section 1414 (d)(1)(4)(i)
and 34 C.F.R. Section 300.320 (a)(2)(i)(A). The annual goals in the March 1, 2011 IEP are
measurable and meet the child’s needs that result from the child’s disability. (See Findings of
Fact #1.2,4,6 & 8)

Counsel for petitioner argues that because the annual goals in the current March 1, 2011
IEP are similar to the previous March 15, 2010 IEP annual goals that the student is not making
progress. The IEP progress reports show, as discussed above, that the student is making progress

toward meeting his annual goals, but has not yet mastered them. Once he has mastered those
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goals, new goals can be developed. Until that time, it is appropriate for DCPS to maintain
similar goals in the IEP. See A.1ex rel. Iapalucciv. D.C., Id.

Counsel for petitioner also argues that the March 1, 2011 IEP is inappropriate for not
containing social and emotional goals. The testimony of the mother, however, is that there have
been no behavior problems since taking medication for ADHD and the mother is not receiving
calls from the school about her son’s behavior. The student is completing his work with the
medication. (See Findings of Fact #I. 10) The student started taking the medication three months
ago- before the current IEP was developed. (See Findings of Fact #1. 10) The school is aware of
the student being on medication and has noticed the improvement in his behavior. (See Findings
of Fact #1.11) Counsel for petitioner’s own witness- the mother- has with her testimony on the
positive effects of her son’s medication on his behavior undermined her counsel’s claim that the
IEP is inappropriate for not containing social and emotional goals. Counsel for petitioner has
failed to meet her burden of proof that the March 1, 2011 IEP is inappropriate.

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows on
issue two: DCPS has conducted a FBA on its own referral. (See Findings of Fact # II. 1 &3)
There has been no request by the parents for an FBA. (See Findings of Fact #1I. 4) Counsel for
petitioners has failed to meet her burden of proof that if it was a procedural violation for DCPS
not to do an FBA before the March 1, 2011 IEP that it affected the student’s substantive rights
and resulted in a loss of educational benefits and a denial of a FAPE. Lesesne v. District of
Columbia, 447 F. 3d 828, 834 (D.C. Cir. 2006); accord Kingsmore ex rel. Lutz v. District of

Columbia, 466 F. 3d 118, 119 ( D.C. Cir. 2006) ; Schoenbach v. District of Columbia, 309 F.
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Supp. 2d 71, 79 (D.D.C. 2004) Findings of Fact #1. 3,5,7,14 &15 show that the student is

progressing and receiving educational benefits pursuant to his IEP.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
Counsel for petitioners’ request for relief is DENIED and the case is DISMISSED

with prejudice.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).

Date: 5/23/11 Seymouwr DuBow /4/
Hearing Officer
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