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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., 2™ Floor
- Washington, DC 20002

Student,
Petitioner, Date Issued: May $§, 2011
\£ Hearing Officer: Ramona M. Justice;
The District of Columbia Public Case Number: -
Schools (“DCPS”™), w
Respondent.

'HEARING OFFICER DETERMINATION

I. JURISDICTION

This proceeding was invoked pursuant to the Individuals with Disabilities Act (“IDEA”),
. P.L. 101-476, as amended by P.L. 105-17; reauthorized as the Individuals with Disabilities Education
Improvement Act of 2004 (“IDEIA”), Public Law 108-446 and 20 U.S.C. Sections 1400 et seq., Title 34
- of the Code of Federal Regulations, Part 300; the Rules of the Board of Education of the District of
- Columbia; Title 38 of the D.C. Code, Subtitle VII, Chapter 25; and Chapter 30, Title 5-E of the District of
Columbia Municipal Regulations (“DCMR”).

II. PROCEDURAL HISTORY

On March 8, 2011, the student, through his Attorney, filed with the District of Columbia, Office of
the State Superintendent of Education (“OSSE”), Student Hearing Office, an “Administrative Due Process
Complaint Notice”. On March 18, 2011 the Respondent filed a response to the student’s due process
complaint notice.

On March 11, 2011, the Student Hearing Office assigned the due process complaint to this
Hearing Officer. On March 14, 2011, the Hearing Officer issued to the parties a “Notice of Prehearing
Conference”, scheduling the prehearing conference for March 23, 2011 at 4:00 p.m.; and an Order
requiring the parties to notify the Hearing Officer of the date, time, and outcome of the resolution
meeting.

The Respondent must convene a resolution meeting within fifteen (15) calendar days from the
date of the complaint, expiring in this matter on March 23, 2011. The thirty (30) day resolution period
expired on April 7, 2011.

' This decision is amended to correct a typographical error on page 2, paragraph 5 of this decision to accurately reflect the
disclosures of each party that were admitted into the record as evidence, by the Hearing Officer.






The resolution meeting convened on March 21, 2011, and the parties were unable to resolve the
issues in the complaint. The 45 day timeline for convening a hearing and issuing a decision began on
March 22, 2011, the day after the resolution meeting; and expires on May 5, 2011.

The prehearing conference was rescheduled and held on March 30, 2011 at 5:00 p.m., to
accommodate the schedules of the parties. On this date, the Hearing Officer issued a prehearing order
summarizing matters discussed during the prehearing conference, issues to be decided by the Hearing
Officer, and confirming the due process hearing for April 21, 2011, at 9:00 a.m... '

. The due process hearing convened on April 21, 2011, at 9:00 a.m., as scheduled, at

810 First Street, N.E., 2" Floor, Washington, D.C... The hearing was closed to the public, pursuant to
the parents’ request. Each party was represented by an Attorney; and each Attorney provided opening
statements. There were no preliminary matters for the Hearing Officer to address, prior to proceeding
with a hearing on the merits of the issues in the complaint.

The Respondent offered into evidence Respondent’s exhibits 1-2; and the Petitioner offered into
evidence Petitioner’s exhibits1-21. Receiving no objections, the Hearing Officer admitted into the record
as evidence Petitioner’s exhibits 1-21, and Respondent’s exhibits 1-2.

Petitioner’s witnesses included: the student, parents of the student, and student’s Education
Advocate. The Respondent presented no witnesses, and concluded by resting on the record.

The due process hearing concluded with the Petitioner and Respondent providing closing
statements; and requesting that the Hearing Officer find in each party’s favor on the issues in the
complaint.

III. BACKGROUND

The student is years of age; and resides in the District of Columbia with his parents.
On February 28, 2011, the Respondent determined the student eligible for special education services,
developed an IEP for the student, and issued to the student a Prior to Action Notice, notifying the student
of his placement at a District of Columbia public high school’s alternative educational program, for adult
students.

On March 8, 2011, the Petitioner, through his Attorney, filed this due process complaint
challenging the Respondent’s development of an appropriate IEP for the student; and the appropriateness
of the student’s placement, during the 2010/11 school year.

IV.ISSUES
The issues before the Hearing Officer are as follows:

(1) Whether the District of Columbia Public Schools denied the student a free appropriate public
education, by failing to develop an appropriate Individualized Education Program for the student
on January 31, 2011, and February 28, 2011, because the level of specialized instruction services
prescribed in the IEPs, is insufficient to provide the student access to the general education
curriculum, and educational benefit, in violation of the IDEA, at 34 C.F.R. §§300.320 and
300.324?






(2) Whether the District of Columbia Public Schools denied the student a free appropriate public
education, by failing to develop an appropriate Individualized Education Program for the student
on January 31, 2011, and February 28, 2011, because the nature of the student’s disability is such
that education in a general education setting, as recommended in the IEPs, cannot be

accomplished satisfactorily, even with the use of supplementary aids and services; in violation of
the IDEA, at 34 C.F.R. §300.320?

(3) Whether the District of Columbia Public Schools denied the student a free appropriate public
education, by failing to provide the student an appropriate placement, because the nature of the
student’s disability is such that the student requires a full-time special education program, outside
general education, and the location of services identified in the January 31, 2011, and February
28, 2011 IEPs, is unable to provide the student the program he requires to access the general
education curriculum, and receive educational benefit, in violation of the IDEA, at 34 C.F.R.
§§300.320 and 300.324? -

V. RELIEF REQUESTED

The Petitioner requests that the Hearing Officer find in its favor as to each issue; and issue an
Order requiring the Respondent to fund the student’s placement at the Monroe School, a
full-time special education school for learning disabled students; revise the student’s
February 28, 2011 IEP to reflect an increase in the level of specialized instruction services; and
compensatory education services from October 10, 2010 through the date of the complaint.

VI. CREDIBILITY DETERMINATIONS

The Hearing Officer finds that the testimony of all witnesses at the hearing was credible. The
Respondent presented no witnesses to refute the testimony of Petitioner’s witnesses, or evidence
presented by the Petitioner.

The testimony of the supervising Clinical Psychologist is given limited weight, due to the witness
limited familiarity with the student. The supervising Psychologist had not met or evaluated the student,
and was only familiar with the student from supervising the Psychologists’ administration of the
assessment, and completion of the evaluation report.

VII. STATEMENT OF FACTS

After considering all the evidence, as well as the arguments of both counsel, this Hearing Ofﬁcer S
Statement of Facts are as follows:

1. The student is years of age and resides in the District of Columbia with his
parents.” On February 28, 2011, the student was determined disabled and eligible to recelve
special education services, under the Individuals with Disabilities Educatlon Act (IDEA)
The student’s disability classification is Specific Learning Disability.*

? Testimony of parent.
3 Petitioner’s Exhibit 1.
‘1d.






2. The student attended numerous elementary schools including
, and School, a District of Columbia public
school. The student attended School, a District of Columbia public
middle school, during the and  grades; and durin% the 9™ grade, the student attended the
‘ School, a District of Columbia Charter School. '

During the 2007/08 school year, for approximately 4-6 months, the student was a 10™ grade
student at , a District of Columbia public hlgh school, where the
student was expected to receive a general education diploma (GED).” The student was
administered the GED examination, however, failed the GED program and examination.® The
student was subsequently expelled from the school, due to chronic truancy, tardiness, and
wandering the halls.’

During the 2008/09 school year, the student participated in the

a program for at risk youth, where the student was expected to receive a
high school diploma. The student completed the program on June 13, 2010, however failed to
receive a high school diploma, because his writing SklllS were deemed insufficient.'® The
student returned home and began seeking employment

Thereafter, the student participated in Pre-GED preparation classes offered by Catholic
Charities, twice.'> The program was relatlvely unstructured and required a great deal of
individual motivation and self-sufficiency.'® The student was informed on several occasmns
that “he was not ready”, and was unsuccessful in completing the preparation classes.'*

3. Throughout the student’s education, the student progressed through the school systems with
academic deficits that were not fully addressed.””> The student failed to acquire a high school
diploma; and attempts to secure a General Equivalent Diploma were unsuccessful, due to the
student’s academic deficits.'®

Throughout the student’s education, the student’s mother was proactive, and although she
expressed concern to the student’s teachers regarding the student’s lack of academic progress,
the student was advanced in %rade and concerns regarding the student’s lack of progress were
not approprlately addressed.'

3 Petitioner’s Exhibit 8-4.
% Petitioner’s Exhibit §-5.
’ Testunony of parent.
Petltloner s Exhibit 8, page 5.
? Petitioner’s Exhibit 8, page 5.
1% 1d, testimony of parent, and Petitioner’s Exhibit 8, page 6.
' Petitioner’s Exhibit 8, page 6.
2 1d.
P 1d.
“1d.
13 petitioner’s Exhibit 8-12.
% 1d.
17 Petitioner’s Exhibit 8-5 and testimony of parent.






During the 8" grade, while attending School, the student failed all classes
except Algebra, where he earned .5 credit hours; however, the student requires an additional
23.5 credits to receive a high school diploma.'® The student can earn 6 credit hours per year at
the alternative school, however, would have to attend school for nearly four (4) years to
graduate; and the student would earn 7-7.5 credit hours at the private school proposed by the
Petitioner."’

4. The student’s home school is School, a District of Columbia public high
school, located in close proximity to the student’s residence.”® The student is currently
enrolled at a District of Columbia public high school for adult students, located in Washington,
DC...

The school offers an evening alternative education program for adult students interested in
obtaining a high school diploma, pursuing a G.E.D., or advancing their careers. The school is
not a special education school, however, offers specialized instruction in the general education
setting; and the school is not in close proximity to the student’s residence.?’

The student attended the alternative school for a brief period in the year 2008, and after one
month, discontinued the program because the evening classes interfered with the student’s
work schedule.”

5. InJune, 2010, the student attempted to enroll at ~ School, the student’s
neighborhood hi%h school, however was denied admission, because the student exceeded the
age requirement.”>

6. At the beginning of the 2010/11 school year, the student was employed during the day, and in
October, 2010 reenrolled at the alternative school, and began attending the school, however,
the student’s attendance was curtailed because in an effort to enter the school, the student was
accosted by individuals at or near the school, and gun shots fired at the student, causing the
student to flee from the school for his safety.* |

The parent and student decided that due to safety concerns, the student would not return to the
evening school, and promptly informed the student’s school of the same.”® The Respondent
failed to initiate a safety transfer for the student, address parent and student concerns, or
discuss with the student and parent alternative placement options.*®

'® Testimony of Education Advocate and student.

' Testimony of Education Advocate and Principal at private school.
20 Testimony of parent and Education Advocate.

*! Respondent’s Exhibit 2.

22 petitioner’s Exhibit 8-5.

Z1d.

* Testimony of parent and student.

25 Testimony of parent.

%6 Testimony of student and parents, and Education Advocate.
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7. On November 20, 2010, an independent Comprehensive Psychological Evaluation was
completed by Compass Mental Health Consultants, LLC.?” The student has a reading,
mathematics, and written expression disorder; and satisfies the eligibility criteria as a student
with a Specific Learning Disability (SLD), in these areas.”®

8. According to the student’s January 21, 2011 report card, the student received the following
grades: “D” in Algebra, “F” in Ecology, “F” in Organic Chemistry, “F” in Computer
Applications I, and no grade in Biology I.

9. OnJanuary 31, 2011, pursuant to an October 27, 2010 Settlement Agreement,zgthe
Respondent convened an IEP team meeting to review the student’s independent
Comprehensive Psychological Evaluation, discuss and determine the student’s eligibility for
special education services, discuss the student’s IEP, if necessary, site location, and
compensatory education, if warranted.*

The team discussed the student’s IEP, site location, compensatory education services, and the
Respondent’s Psychologist reviewed with the team findings and recommendations in the
Comprehensive Psychological Evaluation.’’ The Respondent expressed no objections or
concerns regarding evaluation findings and recommendations in the independent
Comprehensive Psychological Evaluation.

The team determined the student eligible for special education services, under the disability
classification of specific learning disability.’* The Respondent also completed an “Analysis of
Existing Data” report, identifying the following areas of concern regarding the student’s
education: basic math skills, reading comprehension, and the ability to produce expressive
writing consistent for the student’s age level. >

The Respondent proposed to place the student at his current placement, an alternative evening
school, where the student can earn 6 credits a year towards graduation. In consideration of the
student’s age, current level of academic functioning, the student’s need for intensive academic
intervention to earn credits and develop basic academic skills, and the student’s desire to
attend school during the day, the family and advocate disagreed with the proposed placement;
and requested a full-time IEP and placement at a day school.** The student’s parent also
objected to the student’s placement in the general education setting.”

% petitioner’s Exhibit 8.

214 '

% Petitioner’s Exhibit 15.

30 petitioner’s Exhibit 7.

3! Petitioner’s Exhibit 7-2 and7-3.

32 petitioner’s Exhibit 7-4, and Petitioner’s Exhibit 3-1.
* Petitioner’s Exhibit 3, pages 1-5.

1d.

35 petitioner’s Exhibit 7-1.






The Respondent informed the student, parent, and education advocate that the proposed
placement at the alternative school is an appropriate placement for the student, and the school
can implement the student’s IEP.*® The Respondent stated that it would explore other schools
for students with specific learning disabilities; and that the team would reconvene on February
21, 2011, to develop the student’s IEP.Y

10. On February 28, 2011, the IEP team reconvened to develop the student’s IEP.* The
Respondent developed an IEP for the student, prescribing 4 hours of specialized instruction, in
the general education setting, and 2 hours of specialized instruction, outside the general
education setting, weekly.* The student agreed with implementation of the IEP at that time,
however, disagreed with the IEP content.*’

In discussing placement, the Respondent explored no alternative placements for students with
specific learning disabilities as indicated during the January 31, 2011 IEP team meeting, and
reiterated its proposed placement of the student at the alternative school.

The student, parent, and Education Advocate disagreed with the Respondent’s proposed
placement of the student at the alternative school because the school can only provide the
student 2 hours of specialized instruction, per week; the student can only earn 6 credits a year
towards graduation; and the student and Advocate requested placement at the Monroe School,
a full-time day special education program for learning disabled students.*’

The Respondent concluded that the student’s current placement is appropriate, and issued to
the student a Prior to Action Notice, informing the student of the Respondent’s intent to place
the student at the alternative school.*?

The student has not returned to the alternative night school since the October, 2010 incident,
due to safety concerns; and the Respondent has not offered the student an alternative
placement, or safety transfer.

VIIL FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing Officer’s
Findings of Fact are as follows:

1. Appropriateness of Student’s IEP (Level of Services)

On December 1, 2010, an independent Comprehensive Psychological Evaluation was completed
for the student; finding that the student satisfies the eligibility criteria as a student with a specific
learning disability in reading, mathematics, and written expression, and requires a full-time special
education program, in a therapeutic environment.*

z: Testimony of parent and student.
Id.

38 Petitioner’s Exhibit 2.

3 Petitioner’s Exhibit 2-7

40 petitioner’s Exhibit 2.

*! Petitioner’s Exhibit 1.

*2 Respondent’s Exhibit 1.

 Petitioner’s Exhibit 8-14.






On January 31, 2011, the IEP team reviewed findings and recommendations in the independent
Comprehensive Psychological Evaluation, and agreed to reconvene to develop an IEP for the
student.** An IEP was not developed for the student, until February 28, 2011 * On February 28,
2011, Respondent developed an IEP for the student, prescribing 6 hours of specialized instruction,
weekly; which the student, parent, and education advocate disagreed.

Generally, the fact that the student has a learning disability is not a basis for concluding that a
student requires a full-time special education program. However, in this instance, the evidence
clearly supports a finding that the nature and severity of this student’s learning disabilities are such
that the student requires a significant level of academic and support services, to receive the “basic
floor of opportunity”, access the general education curriculum, and receive educational benefit.*

According to the recent Comprehensive Psychological Evaluation, the student received a FSIQ
score of 88, deficits were noted in language development, verbal abstract reasoning, and fund of
information.”’ The student’s weakest performance was obtained on the vocabulary subtest.*®
Attention, concentration, and deficits in speed of processing routine information were also noted.*’

Academically, all of the student’s WJ-II scores were below age and grade expectation, rendering it
difficult for the student to secure a high school or general equivalent diploma, absent intense
academic tutoring and support.”® For instance, the WJ-III test scores reveal that the student is
performing at the following grade levels: 1.9 in writing fluency, 2.0 grade level in writing sample,
2.1 in passage comprehension, 2.4 in broad written language, 3.2 in broad reading, 3.4 in spelling,
3.8 in letter word identification, 4.2 in reading fluency, 5.1 in calculations, 5.3 in applied
problems, and 6.6 in math fluency.”’ The student also exhibits significant difficulty decoding
words, reading, and comprehending simple sentences and passages.

Additionally, according to the Respondent’s February 1, 2011 eligibility report the student does
not achieve adequately and/or does not make sufficient progress to meet age or state-approved
grade level standards in written expression, basic reading, reading fluency, reading
comprehension, mathematics calculation, and mathematics problem solving.*>

The Hearing Officer finds that the District of Columbia Public Schools failed to develop an
appropriate Individualized Education Program for the student on February 28, 2011, because the 6
hours of specialized instruction services per week, as prescribed in the student’s IEP, is
insufficient to provide the student access to the general education curriculum, and receive
educational benefit.

* Petitioner’s Exhibit 7-1.

% petitioner’s Exhibit 6 and 7.
% Petitioner’s Exhibit 8-14.

*7 petitioner’s Exhibit 8-12.

“ 1d.

14,

%0 Petitioner’s Exhibit 8-13.

3! petitioner’s Exhibit 8-11.

52 Petitioner’s Exhibit 3, page 2.






2. Appropriateness of Student’s IEP (Educational Setting)

At the time that the February 28, 2011 IEP was developed, the Respondent was aware of the
following:

» Throughout the student’s education, the student was placed in a general education setting
with academic deficits that were unnoticed, and unaddressed, as a result, the student failed .
to progress, and regressed academically in the general education setting;

» Throughout the student’s education, the parent raised concerns regarding the student’s lack
of academic progress, even during the period the student attended DCPS schools, however,
the student was not evaluated, the student’s academic deficits were not fully addressed, the
student was advanced in grade, and parent’s concerns were not addressed,;

It is now several years later that the parent, Student, and Advocate raise similar concerns
regarding the student inability to progress in the general education setting, and concerns
that if returned to the general education setting, once again, the student’s academic deficits
will remain unnoticed and unaddressed; and the student will not progress, however, will
experience further regression;

» According to the recent Comprehensive Psychological Evaluation the nature and severity
of the student’s learning disabilities are such that education of the student in the general
education setting cannot be achieved satisfactorily, even with the use of supplementary
aids and services; and because of the nature and severity of the student’s disabilities, the
student requires education in a small structured therapeutic environment, with a small
student to teacher ratio, where the student can receive 1:1 instruction;

> In the general education setting, at the alternative school, the student will receive 10%/11™
grade level class assignments, however, the student is performing between a 1* and 6"
grade level in all academic areas. The student lacks basic foundational skills in reading,
math, and written expression, therefore, it is likely that the student will continue to regress
and not progress academically, in the general education setting; and

» The student requires education outside the general education setting, to receive a “basic
floor of opportunity”, access the general education curriculum, and educational benefit.>®

However, on February 28, 2011, the Respondent disregarded the student’s educational history,
the student’s academic, developmental, and functional needs, evaluation findings and
recommendations, parent and advocate’s concerns and input, and developed an IEP for the
student, prescribing 4 hours of specialized instruction, in the general education setting.

%3 Testimony of parent, testimony of Admissions Director, - of Washington, D.C., and
Petitioner’s Exhibits 6, 7-12, 14 and 15.






For these reasons, the Hearing Officer finds that the District of Columbia Public Schools failed to
develop an appropriate Individualized Education Program for the student on February 28, 2011,
because the nature and severity of the student’s learning disabilities are such that education of the
student in the general education setting cannot be achieved satisfactorily, even with the use of
supplementary aids and services.>*

3. Appropriate Placement (Location of Services)

The Hearing Officer finds that the District of Columbia Public Schools failed to provide the
student an appropriate placement during the 2010/11 school year, because the location of services
identified in the February 28, 2011 IEP, is unable to provide the student the full-time special
education program, outside the general education setting, which the student requires to access the
general education curriculum, and receive educational benefit.

The location of services identified in the student’s February 28, 2011 IEP is an alternative
education evening program that offers classes to adult students who would like to obtain their high-
school diploma, take the G.E.D., or advance their careers. The school offers a variety of

courses for adults who wish to continue their education or participate in specialized job training
programs.

As indicated supra, the nature and severity of the student’s learning disabilities are such that the
student requires a full-time special education program, outside the general education setting,
which is not available at the alternative school.

The student lacks the basic fundamental skills necessary to access the general education
curriculum and receive educational benefit, therefore, it is more likely than not that the student
will regress academically, and not progress at the location of services identified in the student’s
IEP, absent an intensive specialized instruction program, remediation in reading, written
expression, and mathematics, to acquire basic skills in these areas, and earn credits towards
graduation; and interventions, accommodations, and supports.

The student also requires education in a therapeutic environment, with a high level of structure,
low teacher to student ratio, an instructional learning environment utilizing multiple presentation
formats to include visual, auditory, kinesthetic and tactile modalities; academic interventions,
instructional modifications, testing accommodations, and assignment modifications, which is not
available at the location of services identified in the student’s IEP.>

The student requires a curriculum focused on increasing and improving the student’s reading
writing, and language based deficits; a well defined progress monitoring system in order to
monitor the student’s progress; a highly controlled, organized, therapeutic environment, devoid of
excessive external stimuli; and intensive academic support and services, which is not available at
the location of serv1ces identified in the February 28, 2011 IEP.*®

34 Petitioner’s Exhibit 8, Petitioner’s Exhibit 3-1 and 2.
3 Petltloner s Exhibit 8, pages 14-15.
14,
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The Respondent presented no evidence regarding the appropriateness of the location of services
identified in the February 28, 2011 IEP, its ability to implement the student’s IEP, and provides
the student educational benefit. There is also no evidence that the school can provide the student a
full-time special education program outside the general education setting, which the student
requires to access the general education curriculum and receive educational benefit.

IX. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing Officer’s
own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. The burden of proof is properly placed on the Petitioner, the party seeking relief in this matter.”’
Petitioner must prove the allegations in the due process complaint, by a preponderance of the
evidence.®

2. The Individuals with Disabilities Education Act (“IDEA™)™ is the federal statute governing the
education of students with disabilities.** The IDEA requires that all children with disabilities have
available to them a free appropriate public education (“FAPE”), that emphasizes special education
and related services, specifically designed to meet their unique needs; and prepare them for further
education, employment, and independent living. See, 20 U.S.C. $1400(d)(I)(4).

Specially designed instruction means adapting, as appropriate, to the needs of an eligible child
under this part, the content, methodology, or delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(i)  To ensure access of the child to the general curriculum, so that the child can meet
the educational standards within the jurisdiction of the public agency that apply to
all children.*

3. The IDEA defines a FAPE as special education and related services provided at public expense,
under public supervision and direction, and without charge; meet the school standards of the State
educational agency; includes an appropriate preschool, elementary school, or secondary school
education in the State involved.

The IDEA also provides that the special education and related services must be provided in
conformity with an Individualized Education Program (IEP) that meets the requirements of
§§300.321 through 300.324.%

57 Shaffer v. Weast, 546 U.S. 49, 56-057 (2005) and 5 D.C.M.R. §3030.3.
%20 U.S.C. §141 15(i}(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C. Cir.2005) (standard of review)
%% The IDEA is reauthorized as the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA)
Public Law 108-446 and 20 U.S.C. §1400 et seq..
% The Federal regulations promulgated under the IDEA, are codified at 34 C.F.R. Part 300.
5! IDEA, 34 C.F.R. §300.39 (b)(3)(i)(ii).
52 IDEA, 34 C.F.R. §300.17(d).
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In the District of Columbia, the local education agency (LEA) must ensure that all children with
disabilities, between the ages of 3 and 21, have available to them a free appropriate public
education (FAPE); that emphasizes special education and related services designed to meet their
unique needs and prepare them for further education, employment, and independent living. This
student is a child with disabilities entitled to receive special education services, under the IDEA;
and District of Columbia Municipal Regulations.

4. The U.S. Supreme Court has held that the FAPE required by the IDEA consists of an educational
program specifically tailored to address the unique needs of the student by means of an
‘individualized education program’ (IEP).%

According to Board of Education of the Hendrick Hudson Central School District, Westchester
County, et. al. v. Rowley, 458 U.S. 176 (1982) in order for FAPE to be offered a student, the
school district must show it complied with the statutory elements of an IEP, and the goals and
objectives in the IEP are reasonable, realistic and attainable. The FAPE requirement is satisfied
when the State provided personalized instruction that is reasonably calculated to enable the child
to benefit educationally; and is likely to produce progression, not regression.**

5. When parents challenge the appropriateness of a program or placement offered to their disabled
child by a school district under the IDEA, a Hearing Officers must undertake the following two-
fold inquiry: 1) procedural compliance; and 2) substantive compliance.

(1) Procedural FAPE (Procedural Compliance)

First, the Hearing Officer must determine whether the State complied with the procedural
requirements of the IDEIA, in creating and implementing the student’s IEP, or rendering the
placement decision. However, the 2004 amendments to IDEA, at Section 615(f) (ii) specifically
limit the jurisdiction of administrative hearing officers to make findings that a child failed to
receive a FAPE due to procedural violations, unless it can be determined that the procedural
violations:

) impeded the child’s right to a free and appropriate public education;

(II)  significantly impeded the parent’s opportunity to participate in the decision making
process regarding the provisions of a FAPE to the parent’s child; or

(IIT)  caused a deprivation of educational benefit to the student.

(2) Substantive FAPE (Conferral of Educational Benefit)
Second, once the Hearing Officer addresses the first criteria, it must determine whether the State

complied with the substantive requirements of the IDEA, by developing an IEP for the student
that is reasonably calculated to enable the student to receive educational beneﬁt6 s,

63
Id.
% Board of Education of the Hendrick Hudson Central School District, Westchester County, et. al. v. Rowley, 458 U.S. 176
1982).
> According to Rowley v. Board of Education, at 458 U.S. at 200-01 (1982), school districts are only required to provide
students a “basic floor of opportunity”; and although an “appropriate’ public education does not mean the absolutely best or

potential maximizing education for the individual child; the educational benefit received by the student must be more than
trivial.®’
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The IEP must also be appropriately designed and implemented, emphasizing special education
and related services specifically designed to meet the student’s unique needs, supported by such
services, as are necessary to provide the student ‘meaningful’, benefit. If these two (2)
requirements are satisfied, the State has complied with the obligation imposed by Congress, and
the courts can require no more.

6. Appropriateness of Student’s IEP (Level of Services)

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving that the
District of Columbia Public Schools failed to develop an appropriate IEP for the student on
February 28, 2011, because the level of specialized instruction services prescribed in the IEP, is
insufficient to provide the student access the general education curriculum, and educational
benefit, in violation of the IDEA, at 34 C.F.R. §§300.320 and 300.324.

First, the Respondent failed to comply with the substantive requirements of the IDEA, by ensuring
that the student’s IEP includes a statement of special education and related services and
supplementary aids and services, based on peer reviewed research to the extent practicable, to be
provided to the child, or on behalf of the child, and a statement of the program modifications and
supports for school personnel that will be provided to enable the child—

(1) Advance appropriately toward attaining the annual goals;

(if)  To be involved in and make progress in the general education curriculum in
accordance with paragraph (a)(1) of this section, and to participate in
extracurricular and other nonacademic activities;

(ili)  To be educated and participate with other children with disabilities and nondisabled
children in the activities described in this section...

Second, the Respondent failed to comply with the procedural and substantive requirements of the
IDEA, by ensuring that in developing the February 28, 2011 IEP, the IEP team carefully
considered:

1) the strengths of the child,;
2) concerns of the student, parents, and student’s Education Advocate,
for enhancing the education of their child;
3) results of the recent independent Comprehensive Psychological Evaluation;
4) the academic, developmental, and functional needs of the child; and

5) the potential harm on the student and on the quality of services the student
requires, should the student fail to receive the level of specialized instruction

necessary to access the general education curriculum, and receive educational
66
benefit.

Third, the Respondent failed to comply with the substantive requirements of the IDEA by ensuring
that the February 28, 2011 IEP is reasonably calculated to enable the child to benefit
educationally; and is likely to produce progression, not regression. Absent a sufficient level of
specialized instruction, it is likely the student will regress and not progress academically.

% IDEA, at 34 C.F.R. §300.324(a)(1)(iv).
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Fourth, in developing the February 28, 2011 IEP the Respondent failed to ensure that the IEP is
appropriately designed, emphasizing special education services specifically designed to meet this
student’s unique needs, supported by such services, as are necessary to provide the student
‘meaningful’, educational benefit, access the general education curriculum, and a “basic floor of
opportunity”.

Finally, the Respondent failed to comply with the procedural and substantive requirements of the
IDEA; and failed to fulfill its obligations to the student, under the IDEA.

7. Appropriateness of Student’s IEP (Educational Setting)

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving that the
District of Columbia Public Schools failed to develop an appropriate Individualized Education
Program for the student on February 28, 2011, because the nature of the student’s disability is
such that education of the student in the general education setting, as recommended in the IEP,
cannot be achieved satisfactorily, even with the use of supplementary aids and services; in
violation of the IDEA, at 34 C.F.R. §300.320.

In determining the educational setting for a student, the public agency must consider the academic,
developmental, and functional needs of the student, which failed to occur in this matter. The
Respondent must also identify an educational setting most likely to enable the student to access
the general education curriculum, receive ‘meaningful’ educational benefit, and where the student
is likely to progress and not regress academically, which was not considered in this matter.

The District of Columbia Public Schools failed to comply with the substantive requirements of the
IDEA, by failing to develop an IEP for the student that is reasonably calculated to enable the
student to receive educational benefit, because the educational setting prescribed in the student’s
February 28, 2011 IEP, is inappropriate.

8. Appropriate Placement (Location of Services)

It is the Hearing Officer’s decision that the Petitioner satisfied its burden of proof by proving that
the District of Columbia Public Schools failed to provide the student an appropriate placement,
because the nature of the student’s disability is such that the student requires a

full-time special education program, outside general education, and the location of services
identified in the February 28, 2011 IEPs, is unable to provide the student the program the student
requires to access the general education curriculum, and receive educational benefit; in violation
of the IDEA, at 34 C.F.R. §300.320 and 300.324.

The IDEA provides that each public agency must ensure that to the maximum extent appropriate,
children with disabilities, including children in public or private institutions or other care facilities,
are educated with children who are nondisabled; and special classes, separate schooling, or other
removal of children with disabilities from the regular educational environment occurs only if the
nature or severity of the disability is such that education in regular classes with the use of
supplementary aids and services cannot be accomplished satisfactorily.®” This requirement also
applies to non-academic and extracurricular services and activities such as recess, meals, athletics,
counseling, groups, and clubs.®®

S'IDEA, at 34 C.F.R. §30.114(a)(2)(ii).
S IDEA, at 34 C.F.R. §300.117.
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The IDEA also provides that the placement decision must be made by an IEP team, including the
parent; is made in conformity with the least restrictive environment (LRE) provisions; is
determined at least annually; is based on the child’s IEP; is as close as possible to the child’s
home; and unless the student’s IEP requires some other arrangement, the child is educated in the
school that he or she would attend if nondisabled.®

Special classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the student’s disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.”’ Consideration must also be given to any potential harmful effect on the child or
on the quality of services the student requires.”’

In the District of Columbia, special education placements shall be made in the following order of
priority, provided, that the placement is appropriate for the student and made in accordance with
the IDEA:

(1) DCPS schools, or District of Columbia public charter
Schools pursuant to an agreement between the DCPS
and the public charter school;

(2) Private or residential District of Columbia facilities; and

(3) Facilities outside of the District of Columbia.”

An “appropriate’ public education does not mean the absolutely best or potentially maximizing
education for the individual child. Gregory K v. Longview Sch. Dist., 811 F.2d 1307, 1314
(1987). Rather, the public agency only has to provide the student a “basic floor of opportunity”;
and according to Rowley, in providing the student the basic floor of opportunity, the educational
benefit received by the student must be ‘meaningful’ and cannot be trivial.”

It is the Hearing Officer’s decision that in developing the student’s February 28, 2011 IEP, the
Respondent failed to comply with the substantive least restrictive environment (LRE)
requirements of the IDEA, in determining the location of services for this student; and defaulted
on its obligations under the IDEA, to ensure that this student received the “basic floor of
opportunity” required under the law, and the opportunity to receive ‘meaningful’ educational
benefit.

% IDEA, at 34 C.R. §300.116(a)(2) (b)(2).
" IDEA, 34 C.F.R. §300.114 (a)(1)(2)(ii).
"' IDEA, 34 C.F.R. §300.116 (d).

2 D.C. Code §38-2561.02.

73 Rowley v. Board of Education, 458 U.S. 176, at 177 206-207 (1982).
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X. Free Appropriate Public Education

It is the Hearing Officer’s decision that the procedural and substantive violations in this matter,
occurred from January 31, 2011, through the date of this decision, which in most circumstances represents
a brief period of time in which the student may have suffered harm as a result of the violations; however,
the violations in this matter are to such an extent that the violations seriously impede upon the student’s
right to a FAPE; causing a deprivation of educational benefit to the student, for the following reasons:

First, the student attended District of Columbia Public schools during elementary, middle, and
high school years; and during this period the student presented with academic deficits impacting his
learning and educational performance and the parent consistently expressed concern regarding the
student’s lack of academic progress to the student’s teachers; however, the parent’s concerns were not
addressed, the student’s academic deficits were not addressed; and the student was repeatedly advanced in
grade.

Of particular note, is that during the period the student attended the District of Columbia Public
Schools and parent repeatedly made the schools aware of concerns regarding the student’s lack of
academic progress and the impact on the student’s learning and educational performance, the District of
Columbia Public Schools should have addressed the parent’s concerns and the student’s lack of academic
progress at that time, however, failed.

The District of Columbia Public Schools should have addressed parents’ concerns and student’s
lack of progress by identifying, locating, and evaluating the student to determine the student’s eligibility
for special education services; and should have determined the student eligible for special education
services as a student with a specific learning disability during the student’s formative years. It is now,
many years later, at the age of 20 and after attending various schools because of the student’s academic
deficits, that through the assistance of counsel, the District of Columbia Public Schools has identified,
located, evaluated, and determined this student eligible for special education services.

Second, at the beginning of the 2010/11 school year, the student attempted to enroll at
his neighborhood school, however, the student was denied admission because
the student’s exceeds the school’s age limit; and Dunbar SHS refers the student to the alternative night
school.

Third, in October, 2010, the student enrolls and begins attending the alternative night school,
however, on one occasions as the student attempts to enter the school, he and his brother are accosted and
their lives threatened by unknown assailants at or near the school, firing gun shots in their direction,
causing them to flee the area and contact their parents to secure their safe return home.

Thereafter, the student and student’s parents decided that due to concerns regarding the student’s
safety in attending the school in the area where the school is located, and in the evening, the student
would not return to the school. The student’s mother promptly notified the DCPS of the incident at the
school and concerns regarding the student’s safety in attending the school in the area in which the school
is located and in the evening. The DCPS failed to address parent’s concerns, failed to initiate a safety
transfer for the student to attend an alternate school, and on February 28, 2011, issued to the parent a Prior
to Action Notice informing the student and parent that the student would remain at the school.
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As of the date of this decision the DCPS failed to ensure a continuum of alternative placement and
educational services for the student; and since October, 2010, the student has not received specialized
instruction services. As of the date of this decision, the Respondent made no efforts to provide the
student a safety transfer to an alternate day school.

Fourth, a recent Comprehensive Psychological Evaluation reveals that academically, the student is
below age and grade expectation, rendering it difficult for the student to secure a high school or general
equivalent diploma, absent intense academic tutoring and support.” The student is performing at the
following grade level equivalencies: 1.9 in writing fluency, 2.0 in writing sample, 2.1 in passage
comprehension, 2.4 in broad written language, 3.2 in broad reading, 3.4 in spelling, 3.8 in letter word
identification, 4.2 in reading fluency, 5.1 in calculations, 5.3 in applied problems, and 6.6 in math fluency.

The evaluator determined that the nature and severity of the student’s learning disabilities are such
that the student requires a full-time special education program, outside general education, in a therapeutic
environment, with a small student to teacher ratio, where the student can receive 1:1 support, and
remediation in reading, written expression, and mathematics. The DCPS disregarded the findings and
recommendations in the evaluation and developed an IEP for the student, prescribing 4 hours of
specialized instruction in the general education setting, 2 hours outside general education, and issued to
the student a Prior to Action Notice maintaining the student’s placement at his current school.

Fifth, The student has progressed through the school systems with academic deficits, which were
never fully addressed, and despite the student’s placement history, the student failed to acquire a high
school diploma, and attempts to secure a General Equivalent Diploma have been unsuccessful.
Furthermore, because the student’s academic deficits were not addressed at any time throughout his
education, the student only earned .5 credits towards graduation; and requires an additional
23.5 credits to graduate.

Finally, the District of Columbia Public Schools failed in its obligation under the IDEA, to
provide this student a FAPE. This student should not be penalized because of the District of Columbia
Public School’s (DCPS) disregard of parent concerns regarding the student’s education during the
student’s formative years and thereafter; failure to address the student’s lack of progress while attending
DCPS schools; failure to identify, locate, and evaluate the student to determine the student’s eligibility for
special education services under the IDEA, until the student reached the age of 20; and failure to address
parent and the student’s recent concerns regarding the appropriateness of the student’s IEP and placement,
during the 2010/11 school year.

For these reasons, it is the decision of the Hearing Officer that the student was denied a FAPE; and
is entitled to compensatory education services for violations occurring during the 2010/11 school year.

Private School Placement
When a public school system has defaulted on its obligations under the IDEA, a private school

placement is “proper under the Act” if the education provided by the private school is “reasonably
calculated to enable the child to receive educational benefit.””

™ Petitioner’s Exhibit 8-13.
"> Florence County School District Four, et al. v. Shannon Carter, 510 U.S. 7 (1993).
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Special classes, separate schooling or other removal of children with disabilities from the regular
education environment should occur only when the nature or severity of the disability of a child is such
that education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily, as in this case.’®

In this matter, the Respondent defaulted on its obligations under the IDEA, to ensure that this
student received an appropriate IEP and placement, during the 2010/11 school years. The Respondent
presented no evidence that the student’s current placement is appropriate, proposed no alternative
placement for the student; and presented no evidence refuting any of the allegations in the complaint
regarding the appropriateness of the student’s IEP and placement.

The Petitioner proposes placement of the student at the School, located in Washington, D.C ...

School is a private, non-public, self contained day high school, predominantly for
learning disabled students. School serves a total of 35 students, grades 9-12; including 30
high school students and the school offers a 1:5 student teacher ratio.

The school has two (2) teachers certified in special education and the content areas of science and
math. The school offers an intensive instructional and reading program. The school offers vocational
transition assistance, college access, college transition, rehabilitation services, community resources,
assistance in identifying vocational employment; and has an individual graduate proposal program. A
student may earn 7-7.5 credits a year based on class weight.

The school serves student with similar disabilities as this student. The school can provide the
student a small structured therapeutic environment, where the student can receive 1:1 academic support.
The school established community based relationships with businesses to facilitate student participation in
apprenticeship programs. '

The school offers a Transition/College Preparatory class, and assistance with transition, SAT
preparation, etc... The school offers a two (2) year vocational program. The student was accepted at the
school, and the school commits to providing the student educational benefit.”” The parent and student
visited the school, and the parent’s requests that the Hearing Officer place the student at the school. The
student can earn Carnegie units and obtain a high school diploma.

The Hearing Officer finds that the student’s current placement is inappropriate; and the Monroe
School is an appropriate alternative placement for the student. 78 School can provide the
student education in a therapeutic environment, with a high level of structure, low teacher to student ratio,
an instructional learning environment utilizing multiple presentation formats to include visual, auditory,
kinesthetic and tactile modalities; academic interventions, instructional modifications, testing
accommodations, and assignment modifications, which is not available at the location of services
identified in the student’s February 28, 2011 [EP.”

78 Letter to Tom Trigg.

71d.

7 Testimony of parents, student, and Admissions Director, School.
79 Petitioner’s Exhibit 8, pages 14-15,
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School can provide the student a curriculum focused on increasing and improving the
student’s reading writing, and language based deficits; a well defined progress monitoring system in order
to monitor the student’s progress; a highly controlled, organized, therapeutic environment, devoid of
excessive external stimuli; intensive academic support and services, and ‘meaningful’ educational benefit,
which is not available at the location of services identified in the February 28, 2011 IEP.*

XI. COMPENSATORY EDUCATION SERVICES

The Petitioner satisfied its burden by proving that the District of Columbia Public Schools denied
the student a free appropriate public education, by failing to provide the student an appropriate IEP and
placement during the 2010/11 school year, entitling the student to compensatory education services from
the beginning of the school year through the date of this decision.

Compensatory education is an appropriate remedy where a school district knows, or should know,
that a child's educational program is not appropriate or that the student is receiving only a de minimis
benefit and fails to correct the situation, as in this case. M.C. on behalf of J.C. v. Cent. Reg'l Sch. Dist., 81
F.3d 389, 397 (3d. Cir. 1996).

According to Mary McLeod Bethune Day Academy PCS v. Terri Bland, Civil Action No. 07-1223
(2008), a compensatory education award is an equitable remedy that “should aim to place disabled

children in the same position they would have occupied but for the school district’s violations of the
IDEA.

Compensatory education is also part of the court’s resources in crafting appropriate relief.” See,
Reid v. District of Columbia, 401 F.3d 516, 523 (D.C. Cir. 2005). Its purpose is to help the child make
the progress that he/she would have made if an appropriate program had been available. The specific
services provided the student must be tailored to the student’s needs.

Under the theory of compensatory education, courts and hearing officers may award “educational
services...to be provided prospectively to compensate for a past deficient program.” See G. ex rel. RG v.
Fort Bragg Dependent Schs. 343 F.3d 295, 308 (4" Cir. 2003).

_ The IDEA empowers Hearing Officers with considerable discretion when fashioning a remedy.
See, 20 US.C. § 1415(i) (2) (C) (iii) (the Hearing Officer "shall grant such relief as the Hearing Officer
determines is appropriate.") However, a Hearing Officer cannot determine the amount of compensatory
education that a student requires unless the record provides him with “insight about the precise types of
education services [the student] needs to progress.” Branham, 427 F.3d at 12 (2005).

Relevant evidence includes “the nature and severity of the student’s disability, the student’s
specialized educational needs, the link between those needs and the services offered by the private school,
the placement’s cost, and the extent to which the placement represents the least restrictive environment.”
Id. In Nesbitt, the Court found that an “award was not adequately individualized or supported by the
record”, when the Hearing Officer was not provided with any information regarding the student’s current
grade level of functioning.

8014,
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According to_Reid a compensatory education “award must be reasonably calculated to provide the
educational benefits that likely would have accrued from special education services the school district
should have supplied in the first place.” Reid, 401 F. 3d at 524.(D.C. Cir. 2005). This standard “carries
a qualitative rather than quantitative focus,” and must be applied with “[f]lexibility rather than rigidity.”

The crafting of an award of compensatory education under IDEA simply cannot be nebulous; and
an arbitrary compensatory education award will never pass muster under the Reid standard. The Hearing
Officer must engage in a fact intensive analysis that is qualitative rather than quantitative. Branham v.
D.C, 427 F.3d 7, 11 (D.C. Cir 2005); Reid, 401 F.4d at 524.

The amount of compensatory education is calculated by finding the period of deprivation of
special education services; and excluding the time reasonably required for the school district to rectify the
problem. M.C. v. Cent. Reg'l. Sch. Dist., 81 F.3d at 397 (3" Cir. 1996).

The Hearing Officer finds that the following compensatory education award is appropriately
tailored to the student’s unique needs; reasonably calculated to provide the student educational benefits
that likely would have accrued had the violations not occurred; and is intended to mitigate any harm the
student may have suffered as a result of the violations:

Compensatory Education Services Plan
(1) IEP

The student’s February 28, 2011 IEP is revised to reflect that the student will receive 27.5 hours of
specialized instruction, outside general education, weekly; extended school year services for the
2010/11 -2012/13 school years, and support services to include a reading remediation program to be
provided at the School, and funded by the Respondent, if not included as part of the student’s
educational program.

Within fifteen (15) school days from the date of this decision and order, the Respondent shall convene
an IEP team placement meeting with the parent and/or the parent’s representative, for the purpose of
revising the February 28, 2011 IEP to reflect that the student will receive 27.5 hours of specialized
instruction, outside general education, weekly.

(2) Credit Recovery Program

The Respondent shall fund an online credit recovery program (such as the accredited Compu High
online high school diploma program at www.compuhigh.com) allowing the student to recover at least
a year’s worth of credit hours towards a high school diploma, at a cost not to exceed The
student has until the end of the 2012/13 school year to complete the credit

recovery program.

(3) Independent Tutoring Services

The Respondent shall fund tutorial services for the student at the Lindamood-Bell Diagnostic
Learning Evaluation, at a cost not to exceed to remediate the student’s deficits in reading,
mathematics, and written expression.
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The tutorial services may be provided at the student’s school, at the end of each school day; at a

Center; and/or at a Summer Clinic; and the student has until the end of the
2012/13 school year, to utilize the tutorial services. The Respondent shall provide the student
transportation for the student to attend the center, after school tutoring,
and/or Summer clinic, if the tutoring is not provided at the student’s school.

(4) Vocational Training

Upon receipt of the independent Vocational Assessment, the Respondent shall convene an IEP team
meeting with the student within ten (10) school days of the date of the assessment, to review the
evaluation, update and revise the student’s IEP and Post-Secondary Transition Plan, based on findings
and recommendations in the assessment.

XII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby:

1. ORDERED, that the student’s February 28, 2011 IEP is revised to reflect that the
student shall receive 27.5 hours of specialized instruction, outside the general education
setting, weekly; extended school year services for the 2010/11 -2012/13 school years, and
support services to include a reading remediation program to be provided at the
_to be funded by the Respondent, if not included as part of the student’s educational
program; and it is further

2. ORDERED, that within ten (10) school days from the date of this decision, the
Respondent shall issue to the parent a Prior Notice of Placement, placing the student at the
located in Washington, D.C... The Respondent shall fund the student’s tuition
and transportation for the student to attend the | , for the remainder of the
2010/11 school year through the 2012/13 school year; and it is further

3. ORDERED, that the student’s placement at the is subject to the following
conditions: the student shall enroll at the ~within five (5) school days of
issuance of the Prior Notice of Placement; and once enrolled, attend all assigned classes daily,
fully, and completely, in a timely manner, absent documented excused absences; with no
reports of leaving/skipping classes or leaving school; avails himself fully and completely of all
behavioral classes and cooperates with the behavioral interventions and supports at the school,
for thirty (30) consecutive school ddys; otherwise, on the 31% school day or whatever school
day thereafter, the student becomes noncompliant; the student shall be returned to an alternate
District of Columbia public high school, that can implement the student’s IEP and provide the
student educational benefit, and it is further ’

4. ORDERED, that if the student is not returned to his current DCPS placement at the end of the
thirty ( 30) day period, as indicated in paragraph 3 of this order; within ninety (90) school days
of the student’s enrollment at the the Respondent shall convene a meeting at
the Monroe School, with the student, to discuss the student’s-
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academic and behavioral progress at the school, and the educational benefit received by the
student since attending the school; and if the student’s progress reports, other written
documentation, teacher and provider input indicates that the student has not made more than
minimum academic and behavioral progress during this period, and/or the student failed to
fully comply with the conditions set forth in paragraph 3 above during this 90 day period, the
student shall be returned to an alternate District of Columbia public high school on the 91*

calendar day, that can implement the student’s IEP and provide the student educational benefit;
and it is further

. ORDERED, that should the student demonstrate academic and behavioral progress, and
compliance with paragraph 3 of this order for the remainder of the 2010/11 school year, the
Respondent shall fund the student’s tuition and transportation for the student to attend the

for the 2011/12 and 2012/13 school years, as long as the student continues to
satisfy the conditions of his placement, as set forth in paragraph 3 of this order; otherwise the
student shall be returned to an alternate District of Columbia public high school that can
implement the student’s IEP, and provide the student educational benefit; and it is further

. ORDERED, that within five (5) school days of the student’s return to his current placement,
as referenced in paragraph 3 above, the Respondent shall convene an IEP team placement
meeting to discuss and identify an appropriate placement for this student, offering a full-time
special education program outside general education, in a highly structured therapeutic
environment, for students with specific learning disabilities; and it is further

. ORDERED, that within ten (10) calendar days of the IEP team placement meeting, the
Respondent shall issue to the parent a Prior Notice of Placement, reflecting the student’s
placement; and the Respondent’s funding of the student’s tuition and transportation, for the
student to attend the alternative placement, for the remainder of the 2010/11 -2012/13 school
years; and it is further

. ORDERED, that the Respondent shall fund the student’s Compensatory Education Plan,
provided on pages 20-21 of this decision.

XIII. NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a District
Court of the United States without regard to the amount in controversy within ninety (90) days from the
date of the Hearing Officer Determination in accordance with 20 USC §1415(i).

Date: % 79, 2047 Ramona %%M/m

Attorney Ramona M. Justice, Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., 2" floor
Washington, D.C. 20002

STUDENT, a minor, by and through

his Parent!

Petitioner, SHO Case No: i
v Erin H. Leff, Hearing Officer s
DISTRCIT OF COLUMBIA 5
PUBLIC SCHOOLS,

Respondent

HEARING OFFICER DETERMINATION

DECISION

STATEMENT OF THE CASE
ISSUES
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OF LAW

ORDER

STATEMENT OF THE CASE
On February 7, 2011 Parents, on behalf of their child (“Student™), filed an Administrative
Due Process Complaint Notice (“Complaint”), HO 1, requesting a hearing to review the

identification, evaluation, placement of or provision of a free, appropriate public education

' Personal identifying information is provided in Appendix A, attached hereto.

? Hearing Officer Exhibits will be referred to as “HO” followed by the exhibit number; Petitioner’s Exhibits will be
referred to as “P” followed by the exhibit number; Respondent’s Exhibits will be referred to as “R” followed by the
exhibit number; and Joint Exhibits will be referred to as “J” followed by the exhibit number.






(“FAPE”) to Student by District of Columbia Public Schools (“DCPS”) under the Individuals
with Disabilities Education Act, as amended (“IDEA”). 20 U.S.C.A. §1415(H)(1)(A) (Supp.
2010). Respondent filed a Response to Parent’s Administrative Due Process Complaint Notice
(HO 4) on February 22, 2011. A resolution meeting was held on February 14, 2011. The parties
were not able to reach an agreement. See Petitioner’s Counsel’s email of February 14, 2011 (HO
15).

At all times relevant to these proceedings Petitioner was represented by Paula
Rosenstock, Esq. and Michael J. Eig, Esq, and Daniel McCall, Assistant Attorney General,
represented DCPS. As agreed by the parties, I held a telephone prehearing conference on
February 23, 2011. HO 6 & 7. This was the first available date following the resolution
meeting’.

The hearing dates requested by the parties fell at the end of the 45 day statutory timeline
in the federal regulations, which is the date my decision is due. 34 C.F.R. § 300.510(b) and (c);
34 C.F.R. § 300.515(a) and (c) (2009). I offered dates within the 45 day statutory timeline, but
Petitioners’ primary witness was not available. Petitioners initially filed a Motion to Extend
Timeline Decision which I denied because providing the hearing officer time to write a decision
is not a valid basis for a continuance. I then listed the hearing for March 15 and March 18, 2011.
Subsequently Petitioners filed a Motion for Continuance based on the witness’ lack of
availability. I granted this Motion, and the hearing was rescheduled for March 29 and March 30,
2011. The hearing was held as scheduled. My Hearing Officer Determination, as a result of the

continuance, was due on April 8, 2011.

* The parties and I exchanged numerous emails attempting to schedule the prehearing conference at an earlier date.
Establishing a mutually available date was difficult. I scheduled the hearing on February 23, 2011 despite
Respondent’s counsel needing to provide alternative representation at the conference due to a conflict. Prior to the
date of the Prehearing Conference, Respondent’s Counsel’s schedule cleared, and he was able to participate in the
prehearing conference.






Several of Petitioners’ witnesses were DCPS employees. Petitioners’ Counsel provided
eight Notices to Appear to assure their presence at the due process hearing. Respondent filed a
Motion to Withdraw or Quash these Notices on March 16, 2011. I held a telephone conference
on the Notices to Appear and the Motion to Withdraw or Quash on March 21, 2011. At that time
Respondent’s Counsel stated three of the witnesses who had been named in the Notices to |
Appear were not available due to extended medical or maternity leave and limited the Motion to
these three witnesses. The hearing established these three witnesses’ testimony would be
cumulative, and I granted the Motion to Quash as to these three witnesses. Notices to Appear
were issued for the remaining five witnesses by the Chief Hearing Officer on March 23, 2011.

I requested and received a post-hearing list of citations referenced during closing
statements* from both Petitioners’ Counsel and Respondent’s Counsel. Petitioners’ Counsel also
provided copies of the cases cited.

The legal authority for the hearing is as follows: IDEA, 20 U.S.C.A. § 1415(f) (Supp.
2010); 34 C.F.R. § 300.511(a) (2010); and the District of Columbia Municipal Regulations, Title

Se, Chapter 30, Education of Handicapped (2003).

ISSUE(S)

The issues are:

1) Whether DCPS denied the student a FAPE by failing to propose an
appropriate program for the student in the June 2010 individualized education
program (“IEP”) in that the IEP did not include sufficient hours of special
instruction, included 60 minutes rather than 90 minutes of speech/language
therapy per week, and provided for direct behavior support services rather
than indirect, consultative behavior support services;

* Petitioners’ counsel also provided many case not specifically cited during closing statements.






2) Whether DCPS denied the student a FAPE by failing to propose an
appropriate placement, at the June 2010 IEP meeting, in a full-time, small,
supportive special education setting;

3) Whether DCPS denied the student a FAPE by failing to propose an
appropriate program in the January 10, 2011 IEP by including 60 minutes
rather than 90 minutes of speech/language therapy per week on the IEP.
Petitioner further questions whether the January 10, 2011 IEP constitutes a
full time IEP. To the extent this IEP is not a full time IEP, Petitioner alleges it
is not appropriate;

4) Whether the DCPS IEP team agreed at the January 10, 2011 meeting that the
student should be placed at the Lab School;

5) Whether DCPS denied the student a FAPE by acting unilaterally, without
parent participation, when proposing to place the student at the
and
6) Whether the is an appropriate and/or proper placement for the
student? '
SUMMARY OF THE EVIDENCE
A. Exhibits
Exhibits admitted on behalf of Petitioner are found in Appendix B.°
Exhibits admitted on behalf of Respondent are found in Appendix C.
Exhibits admitted as Joint Exhibits are found in Appendix D.
Exhibits admitted on behalf of Hearing Officer are found in Appendix E.
B. Testimony

Petitioner (Student’s mother) testified and Petitioners presented the following witnesses:

’ Respondent’s counsel objected to issue #5, indicating he did not think this issue was included in Petitioners’
complaint. I overruled his objection. I found this issue was included within the context of the complaint as the issue
of placement was a core issue and agreed to hear this issue over Respondent’s continuing objection.

8 Respondent objected to the admission of Petitioners’ exhibits 2, 3, 4, 5,6, 7, 8, 9, 10, 11, 17, 24, 26, 32, 40, 41 and
42. Petitioners withdrew exhibits 33 and 35. Respondent objected to exhibits 40, 41, and 42 only if the vitae in these
exhibits were not vitae of witnesses who testified at the hearing. The three individuals whose vitae were in evidence
did testify at the due process hearing so this objection was mooted. All other exhibits were admitted over
Respondent’s objections. I ruled they were admitted because the rules of evidence are not strictly applied in an
administrative hearing, and each exhibit could be given the weight it was due in reaching my determination.






. Ph.D., Curriculum Coordinator of the Elementary Program, The
admitted as an expert in special education instruction and
evaluation with a focus on learning disabilities.”

*  Eden A. Springer, Speech-Language Pathologist, The
admitted as an expert in speech-language pathology.

. , Assistant Principal, DCPS.
. Corrine Rubin, Occupational Therapist (contractual), DCPS.
. Special Education Supervisor, DCPS.

. Laura Judith Solomon, Ed.D., Educational Consultant, admitted as an expert in
special education.®

DCEPS presented the following witnesses:

= Special Education Coordinator, DCPS

= Special Education Teacher, DCPS

*  Benjamin Persett, DCPS Compliance Specialist.’

Nicole Pitre, Speech-Language pathologist, DCPS
. Principal, DCPS admitted an in
expert in special education programming, placemen and IEP development.

FINDINGS OF FACT

Based upon the evidence presented, I find the following facts by a preponderance of the

evidence;

7 Respondent objected to the recognition of each of Petitioners’ expert witnesses as experts. As an expert witness is
simply an individual whose education, training, experience or skill results in him/her having specialized knowledge
in a particular field which supports reliance on his/her opinion in that area and Petitioners’ witnesses met this
standard, I overruled these objections.

¥ Respondent’s Counsel invoked the Rule of Witnesses asking that Dr. Solomon not be allowed to stay in the
hearing room during other witnesses’ testimony. I allowed Dr, Solomon to stay, noting that I would consider her
testimony in the light of having heard other witnesses’ testimony. She was in the room for all of the testimony on
March 29, 2011.

? Mr. Persett served as Party Representative for the first day of hearing on March 29, 2011. He was present in the
hearing room for most of the testimony on that date.






L. Student isa year old boy who has never attended a DCPS public school. He has
attended The a nonpublic school for students with learning disabilities, at parent
expense, since November 2009. Prior to The he attended a private school for
students who do not have disabilities and prior to that he attended a Montessori school.
Testimony of Petitioﬁer. He is in the third grade. Respondent’s 15.

| 2. Petitioners began to have concerns regarding Student’s school performance when he was
attending the Montessori School. He demonstrated fine motor problems and had strong reactions
to change. An occupational therapy evaluation performed at that time revealed significant
deficiencies in fine motor skills and perceptual awareness of his body. He attended the
Montessori School for two years. Testimony of Petitioner.

3. When Student enrolled in the private school following the Montessori school, he
evidenced difficulty with the transition and had some initial social difficulties. A speech
evaluation was completed. By the middle of his first grade year Student began to show difficulty
with his school work. Testimony of Petitioner. His first grade teacher worked with him on a one
on one basis. In the September of of his second grade year Student received a Comprehensive
Neuropsychological Evaluation (“Neuropsych”) from Elliot Blumenstein, Psy.D. P 5. Dr.
Blumenstein issued his report on September 29, 2009. He diagnosed Student with having
learning disabilities and attention deficit hyperactivity disorder (“ADHD”). Petitioners applied to
The Lab School. Student was accepted and entered the school in November 2009. Testimony of
Petitioner.

4. The Neuropsych revealed Student has great strengths and significant weaknesses. He ,
earned a score of 136 in the Very Superior range on the Verbal Comprehension Index and a

score of 84 in the Low Average range on the Perceptual Reasoning Index on the WISC-IV.






Student’s Full Scale IQ was ” not at all meaningful” (P 5, p.6) because it averaged scores ranging
from the 9™ percentile to the 99.6" percentile. Student’s scores on academic testing measures
also were quite variable, with, for example, high sound awareness skills on the WJ-III NU at the
g4t percentile and low math scores in calculation and fluency at the 6" and 7™ percentiles.
Student was determined to have a Cognitive Disorder NOS related to executive functioning, an
Adjustment Disorder NOS, ADHD, a Reading Disorder, a Mathematics Disorder, a Disorder of
Written Language, an Expressive Language Disorder, and a Developmental Coordination
Disorder. As a result Student required placement in a self-contained program for gifted students
with learning disabilities. P 5.

5. Student has made progress at The though he continues to have learning
difficulties. Testimony of Petitioner; Testimony of He is in a class of thirteen students
with three adults, a certified special education teacher, a provisionally certified teacher and an
assistant. Students in the classroom often work in small groups. He is a contextual reader so he
struggles with unknown words and with spelling. In math he demonstrates good thinking but his
skills are somewhat limited and this affects his math fluency. Student often requires redirection.
He sometimes perseverates. Student receives instructional services, speech language therapy and
occupational therapy. Student exhibits anxiety with changes in routine or when frustrated by his
disabilities. He is distractible. Testimony of Testimony of Testimony of
Springer; P 14; P 15; P 16; P 22; P 38.

6. Evidence of Student’s progress at The can be seen by comparing his
educational program that was developed by The in November 2009 to the

educational program developed in May 2010.'° Student’s executive functions have improved; his

' DCPS argues that only a public school can develop an Individualized Education Program under IDEA. The
refers to the programs they develop for students as IEPs. As the issue of whether The Lab School document






expressive language has improved; and there has been progress as reflected in the scores Student
earned on the Woodcock Johnson. While Student’s scores have not gone up in all areas assessed
by the Woodcock Johnson, he has shown progress in Broad Reading and related subtests and
Broad Math and related subtests. His scores on Broad Written Language and related subtests are
consistently lower other than writing fluency which shows a small improvement. These lower
written language scores, however, fall within the standard error of measurement and are unlikely
to reflect an actual loss in skills. Rather if a student’s standard scores are consistent from one
administration to the next within the standard error of measurement, the student is showing age
related progress in that he is performing at a comparable rate with his peers. Testimony of

PS5, P12;P 14, P 15; P 16; P 22.
7. On March 2, 2011, Petitioner’s Counsel wrote to DCPS to initiate Student’s enrollment
as a non attending student at P 11.'An Individualized
Education Program (“IEP”) multidisciplinary team (“MDT") meeting was held on March 16,
2010 at . The team agreed to review documentation, observe
Student and reconvene to determine eligibility. While DCPS was prepared to determine
eligibility and propose an IEP at a meeting on May 12, 2011 final determinations were delayed
to May 26, 2011 at Petitioners’ request. J 15; J16. The staff were not able to
participate in the May 26, 2011 meeting so it was agreed the team would reconvene on June 3,
2011. At the June meeting the team found Student eligible and proposed he receive three hours
of self contained special education instruction per day, forty five minutes of occupational therapy
(“OT”) per week, 30 minutes of group therapy/behavior support per week, sixty minutes of

speech language therapy per week, and sixty minutes per month of OT consultative services.

is, in fact, an IEP under the IDEA is not before me and not necessary for me to reach my determination, I am
referring to The Lab School documents as educational programs to avoid any confusion.






These services were to be provided at , Student’s neighborhood school. Testimony of
Petitioner; J 18. Speech therapy was included in this IEP despite the DCPS speech language
pathologist initially concluding Student did not meet the criteria for speech language services in
DCPS. J 8. However, input by The | staff supported the need for speech language
services, and the MDT agreed Student would benefit from this related service. The MDT further

noted the proposed IEP could be adapted to include more time in special education if needed. J

20.
8. Petitioners rejected this proposed IEP and indicated they would seek public funding of
Student’s placement at The To this end, Petitioner’s counsel wrote a letter dated

August 12, 2011 confirming Petitioners’ intent to seek public funding of Student’s placement at
the P 17. Petitioners hired who evaluated Student and observed
him in his summer school and regular school year program. Testimony of Petitioner; Testimony
of P 23. She, like Dr. Blumenstein, who had completed the neuropsych found Student
to be a gifted child with multiple learning disabilities and processing problems. P 23; Testimony
- of Solomon; P 23.

9. Following receipt of report a new MDT meeting was scheduled for
January 10, 2011.'"" Based on report, the IEP team at this January meeting agreed
to increase Student’s service hours to a full time program. The team initially indicated they could
implement thfs new, full time IEP at . but reconsidered the decision when it became
apparent that Student would be the only student in the school receiving self contained social
studies and science instruction. They erroneously concluded this would require Student to be in a

class of one for this instruction. There also was some discussion of Student’s anxiety and

""" There was some delay in scheduling this meeting due to the need to coordinate schedules with the Petitioners and
staff.






concern that moving him in the middle of the year might increase his anxiety. The DCPS speech
language pathologist attending the January meeting suggested Student remain at The

for the remainder of the 2010-2011 school year to limit Student’s anxiety. The DCPS OT at the
meeting supported this suggestion and added that, under these circumstances, The

should be held accountable for Student’s progress for the remainder of this academic year.
Testimony of Petitioner; Testimony of Young; Testimony of Rubin. No school placement
decision was made. The Special Education Coordinator indicated that the actual DCPS School
selected to implement the IEP would be made by DCPS outside the team meeting. Testimony of
Young; Testimony of thin. Petitioners did not understand what this school selection process
involved or how it would affect Student’s placement. Petitioners believed he would be assigned
to The for the remainder of the school year. Testimony of Petitioner; Testimony of
Solomon.

10.  The administrator representing DCPS at the January 10 meéting was a new assistant
Principal with less than one year of experience at He was not aware that Students’ self
contained instruction in social studies and science would occur in the resource room and that
other students would be in the room during this instruction. is able to implement
Student’s full time IEP. Testimony of Young; Testimony of Main.

11. By letter dated February 3, 2011, Petitioners’ Counsel was informed the LRE" Support
Team had selected as the school where Student would receive
his IEP program and services. This letter offered dates for a meeting to discuss the school
selection with the team, the special education coordinator from and a member of
the LRE Support Team. Petitioners also were invited to tour the school. P 31. An MDT meeting

to discuss this proposed school was held on March 9, 2011. No staff from were present. The

"> LRE is a term of art under IDEA meaning Least Restrictive Environment.
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LRE Support Team member who was present did not answer Petitioners’ questions other than to
provide an overview of the school. Instead Petitioners were encouraged to look at the WEB site
and visit the school. Testimony of Petitioner; Testimony of Solomon; P 37. Petitioners expressed
concern regarding the school selection process. Testimony of Young. Petitioners indicated they
would like to visit PLC with their educational advisor, Dr. Solomon. P 37. Petitioners visited

on March 15, 2011, but DCPS would not allow their educational advisor to accompany
them. Testimony of Petitioner; Testimony of Solomon.
12. is the only separate, public special education school for students with learning
disabilities in elementary grades in DCPS. Testimony of Persett. It has 87 students in grades 1
through 8. Each classroom has a full time aide in addition to a teacher. Sometimes there are
additional adults in the room. The school followé DCPS curricula. can implement the goals
on Student’s IEP. Testimony of Burnette; Testimony of Winters; Testimony of Pitre. isa
Title 1 choice school. It has not made AYP. '* Less than 5% of the students in the school are
deemed proficient in reading. The ATP reading target is 73.69%. has achieved higher
proficiency scores in math. In 2010, the percentage of students achieving proficiency in math
increased almost 25 percentage points to a math proficiency level of 28.13%. The math target,
however, is 70.14%. P 39. Ifa Title 1 choice school has not made AYP, parents must be given
the opportunity to choose to enroll their student is a school that has met the proficiency

standards. One of the DCPS schools that has met these standards is Testimony of

13.  DCPS defines placement as the number of hours of service on a student’s IEP. DCPS

considers all school selection to be site selection rather than a placement determination. As such,

"I take judicial notice that AYP means Adequate Yearly Progress, a requirement under the No Child Left
Behind.Act.






parents’ involvement in school selection comes only from their being able to accept or reject the
school identified by DCPS at the MDT meeting called for the purpose of discussing the proposed
s.chool. If a more restrictive placement is to be made for a student this decision is referred to the
LRE Support Team in central office. Sometimes school recommendations are made by staff in
the central office rather other than the LRE Support Team. IEP teams are not involved in the
school selection process. The LRE Support team is able to recommend non public schools.
Usually it recommends DCPS schools. It has never recommended The Testimony of
Persett.

14,  There is no disagreement as to the goals on Student’s January 2011 IEP. There is no

disagreement as to Student’s need for a fulltime special education program.

DISCUSSION
The following discussion is based on my review of the exhibits introduced by the parties,
witness testimony and the record in this case. I find all witness testimony presented in this matter
to be credible. Where the persuasiveness of witness testimony was a factor in my decision it is

noted below. For clarity, I have grouped issues for discussion where similar areas of law are at

issue.
L. IEP Program and Placement
A. Program

Under the IDEA each local education agency is required to provide a free appropriate
public education (“FAPE”) to each student found eligible for special education and related

services, A FAPE is:

Special education and related services that . . . are provided at public expense,
under public supervision and direction, and without charge; . . . [m]eet the






standards of the [state educational agency] . . . [i]nclude an appropriate preschool,
elementary school, or secondary school education . . . ; and . . .[a]re provided in
conformity with an . . .IEP that meets the requirements of [the IDEA regulations].
34 C.F.R. § 300.17. See also, D.C. Code § 30.3001.1.

An IEP is a written statement that includes, in pertinent part, the eligible student’s:
present levels of academic and functional performance; the effect of the student’s disability on
his/her involvement and progress in the general curri‘culum; measurable annual academic and
functional goals designed to meet the student’s educational needs resulting from his/her
disability; a statement of the special education and related services, supplementary aids and
services, and program modifications and supports to be provided to the. student to allow him/her
to advance toward attaining the IEP goals and progress in the general curriculum and to
participate in nonacademic activities. In addition the extent of the student’s participation with
nondisabled peers must be addressed. 34 C.F.R. § 300.320. See also, D.C. Code § 30.3009. In
developing the IEP the team is to consider the strengths of the child, the concerns of the parent
for enhancing the education of the student, the results of the most recent evaluation and the
academic, developmental and functional needs of the student. 34 C.F.R. § 300.324(a). See also,
D.C. Code § 30.3007. If a student’s behavior impedes the student’s learning or that of other
students, the team is to consider interventions and strategies to address the behavior. Id. An IEP
that memorializes the team’s FAPE determination must be designed to provide the student with
some educational benefit. Hendrick Hudson Board of Education v. Rowley, 458 U.S. 176, 203-
204 (1982).

The content of an IEP is a team decision 34 C.F.R. §§ 300.320 — 300.323.

See also, D.C. Code §§ 30.3007.1 & 3008.1. Teams are required to consider all the relevant

information before them. /d. In reviewing whether an IEP provides a student a FAPE as required

by IDEA, a hearing officer must consider whether the district complied with IDEA’s procedural
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requirements and determine whether the program was reasonably calculated to enable the student
to receive educational benefit. Rowley, 458 U.S. at 207. Here, there is no question raised
regarding the district’s compliance with IDEA procedural requirements. The only questions are

whether the IEPs at issue are calculated to enable the student to receive educational benefit.

Whether DCPS denied the student a FAPE by failing to propose an appropriate program for the
student in the June 2010 IEP in that the IEP did not include sufficient hours of special
instruction, included 60 minutes rather than 90 minutes of speech/language therapy per week,
and provided for direct behavior support services rather than indirect, consultative behavior
Support services.

Until March 2, 2011, Student was not enrolled in DCPS. On that date Petitioners’
Counsel contacted the district to begin the process of enrolling Student as a non-attending"*
student at Parentally placed private school children must be
evaluated for eligibility for special education and related services under IDEA by the local
education agency if the LEA has reason to believe the student is potentially eligible for services.
See 34 C.F.R. § 3000.131. On March 16, 2011, the MDT met and agreed to evaluate Student.
Following several meetings Student was found eligible for special education and related services,
and an IEP was developed on June 3, 2011. The program proposed in the June 3, 2011 IEP was a
combination program. That is, it included time in general education classes and time in separate
- special education classes. The IEP specifically included three hours of self contained special
education instruction per day. It also included only 60 minutes of speech language therapy per

week and 30 minutes of group therapy/behavior support per week.'® The remainder of Student’s

time in school was to occur in the general education environment. These services were to be

A non-attending student is a school age resident of the district who is not attending its public schools.
' The IEP also included occupational therapy services which are not at issue in the instant matter.
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provided at Student’s neighborhood school. Petitioners rejected this proposal
indicating fhey believed Student needed a full time program and 90 minutes rather than 60
minutes of speech language services per week. They further indicated that the discrete behavior
intervention services would not be necessary if he were provided an appropriate full time
program. Staff from The participated in the development of this IEP.

In raising the issue of denial of FAPE under this IEP, Petitioners point to the
neuropsychological evaluation of Student from September 2009, reports and assessments from
The and Student’s success at The The neuropsychological evaluation
determined Student met the diagnostic criteria for having a Cognitive Disorder NOS, an
Adjustment Disorder NOS, ADHD, a Reading Disorder, a Disorder of Written Expression, a
Mathematics Disorder and a Developmental Coordination Disorder. Dr. Blumenstein specifically
noted Student was verbally gifted and simultaneously displayed numerous learning related
difficulties including struggles to retrieve information and organize what he wanted to say,
problems hoiding information in working memory, a very slow rate of processing information,
marked difficulty sustaining attention and controlling his impulses, executive dysfunction,
learning disabilities, and emotional vulnerability as a result of his learning struggles. Dr.
Blumenstein recommended placement in a self-contained program for gifted students with
learning disabilities that would allow Student to be intellectually challenged while providing the
intensity of special education and support Student was found to need. The
assessments completed in November and December of 2009 following Student’s enrollment
provide similar findings. In June 2010 The having educated Student for

approximately six months issued final reports for the school year. These reports showed Student

has an open space design. General education classes do not have full walls. The special education
classroom does have full walls.

15






was making progress in the program at The and identified his on-going educational
needs.

Student’s program at The provided full time special education instruction
and services in a self-contained program with small class size. Student also received 90 minutes
of speech language services per week and occupational therapy services. The DCPS MDT team
when meeting with Petitioners in June 2010 did not agree Student required the number of hours
of service nor the intensity of services provided by The Instead of a full time
program, the DCPS MDT developed an IEP that provided 15 hours of self contained special -
education instruction per week,'” 60 minutes of speech language services per week, 45 minutes
of occupational therapy per week and 30 minutes of behavior support per week. The MDT relied
on the independent reports provided by Petitioners to find Student eligible for special education
and related services but then developed an IEP that did not reflect the content of the reports. For
example, the DCPS speech language pathologist who reviewed The speech
language evaluation and observed Student in class initially indicated Student did not meet DCPS
criteria for eligibility for speech language services. Ultimately she was persuaded by The

staff that Student would benefit from speech language services, and speech services were
included on Student’s IEP but at a lower rate of service than he had been receiving. Student,
who has ADHD and difficulty maintaining his focus, was to spend a large part of each school
day in a large class within an open space school design, a highly distraction laden environment,
and the IEP did not provide methods to reduce the inherent distractions in this environment
despite noting Student’s need for reduced distractions. The IEP included discrete behavior

support services rather than embedding them within the student’s on-going daily activities.

17 Self contained instruction at occurs in the resource room.
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DCPS argues the IEP reflects the information available to the MDT at the time it was
developed, and in some senses this is correct. The IEP indicates Student was not spending any
portion of his day in a general education setting at the time the DCPS IEP was developed. Yet
the IEP does not address the inherent difficulty in Student’s proposed transition from a full time
separate special education school with small classes to an open space neighborhood school.
Student who had been receiving behavior support enmeshed within his program throughout the
school day at The was to receive, instead, 30 minutes of behavior support per week.
Rather than 90 minutes of speech, service time was cut to 60 minutes of speech per week without
explanation. Most significantly, despite recognizing Student’s enrollment in a full time, separate
special education program for gifted students with learning disabilities,'® as recommended by the
neuropsychological report, the IEP drafted in July 2020 provides only 15 hours of special
education instruction outside the general education environment per week. To argue this IEP
reflects the information available to the team at the time it was developed is not supported by the
evidence. The June 2010 IEP does not reflect the evaluations and reports available to the MDT at
the time of its drafting. See, District of Columbia v. Bryant-James, 675 F.Supp.2d 115 (D.D.C.
2009)

I find the Student was denied a FAPE under the June 2010 IEP. It was not reasonably
calculated to provide Student some educational benefit in that it did not reflect the information
available to the MDT at the time of its drafting. While acknowledging the points made in the

neuropsychological report and The reports and assessments, the IEP failed to provide

'* DCPS notes that giftedness is not a disability category under the IDEA, and in this they are correct. However, in
reviewing the IEP and assessing whether it provides some educational benefit it is essential that the complexity of
Student’s educational profile be recognized and addressed. Public schools are able, for example, to provide
enrichment activities for gifted students. To draft an IEP for a Student who has been enrolled in a program providing
opportunities for such enrichment without recognition that this aspect of Student’s profile also merits recognition
reflects a lack of individualization.
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accommodations, modifications, frequency of service or intensity of service contained in the
documentation provided to them.
Whether DCPS denied the student a FAPE by failing to propose an appropriate program in the
January 10, 2011 IEP by including 60 minutes rather than 90 minutes of speech/language
therapy per week on the IEP. Petitioner further questions whether the January 10, 2011 IEP
constitutes a full time IEP. To the extent this IEP is not a full time IEP, Petitioner alleges it is not
appropriate. 1

Following Petitioners’ rejection of the June 2010 IEP, Petitioners hired

to evaluate Student. Diagnostic Evaluation dated October 16, 2010

again identifies Student as a gifted child with multiple learning disabilities and processing
problems. She indicates he must be served in a “highly specialized environment” noting that
even a class of twenty, based on her observations, is too large. Moreover, if instruction is
occurring in an area of significant academic weakness he has difficulty sustaining attention in a
group as small as three. With the addition of . report in January 2011, the MDT
revised Student’s IEP to provide a full time program. Witnesses stated the additional information
provided by was the basis for the expansion of the hours provided to Student under
the January IEP. At hearing, was a most persuasive witness thoroughly explaining
how various data were connected as well as the bases for the conclusions and recommendations
in her report.

Petitioners agreed with the goals on this January IEP and with it being a full time IEP.
However, the dispute regarding whether Student requires 60 minutes or 90 minutes of Speech
Language services continued. The January 2011 IEP again provided 60 minutes of speech

services per week, and Petitioners asserted the need for 90 minutes of speech per week, the

amount Student was continuing to receive at The This disagreement as to the

' The IEP developed in January 2011 is a full time IEP. Therefore, there is no need to address the alleged failure to
provide FAPE due to its possibly being less than a full time IEP. It is a moot issue.
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necessary amount of speech services is not well developed. Petitioner presented Student’s
current speech language therapist, Eden Springer, who testified as an expert*” in Speech
Language Pathology. She provided an explanation of the content of her report that includes a
recommendation for one individual session of speech language therapy per week and one group
session of speech language therapy per week. Each of these sessions is to be 40 to 45 minutes in
length.?! Other than stating the length of each therapy session no basis for the length was placed
into evidence. It is therefore, not possible to determine whether there would be a significant loss
of educational benefit resulting from providing Student 60 rather than 90 minutes of speech
services per week.

With 30 minutes of speech services being the only issue as to the January 2011 IEP, I
find there is no basis for finding the January 20 IEP was not designed to provide some
educational benefit. Rowley, 458 U.S. 176, 203-204 (1982). There is no basis for finding a denial

of FAPE.

B. Placement

After a school district develops an IEP that meets all of a student’s educational needs, it
must identify a placement in which to implement the IEP. The placement is to be in the least
restrictive environment in which the IEP can be implemented. 34 C.F.R. §§ 300.114 —300.118.
See also, D.C. Code §§ 30.3011 —30.3013. The removal of a student with disabilities from the

regular education environment is to occur “only if the nature or severity of the disability is such

20 Respondent objected to Ms. Springer testifying as an expert in speech language pathology because she was
employed by The Lab School and because it was asserted, speech language pathology was too broad an area of
expertise. I overruled both objections noting I would consider Ms. Springer’s employment when giving weight to
her testimony and her experience supported her expertise in speech language pathology.

2! M. Springer’s March 2011 report was entered into evidence two times. P43 is a signed copy of P38. The content
of the reports is identical. Respondent objected to the introduction of P43 because of some legibility issues. I
overruled the objection because I could read P 43 despite the legibility issues and because P38 contained the
identical content.
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that education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily.” 34 C.F.R. § 300.114(a)(2)(ii). Each local education agency must havé a
continuum of alternative placements, including instruction is regular classes, special classes,
special schools, hoine instruction, and instruction in hospitals and institutions, available. 34
C.F.R. § 300.115. The placement decision is to be made by a group of individuals, including the
parents. 34 C.F.R. § 300.116(a)(1); 34 C.F.R. § 300.327; 34 C.F.R. § 300.501(b) and (c).
Moreover, the placement decision must conform with the LRE provisions cited above. 34 C.F.R.
§ 300.116(a)(2).

Reviewing these regulations it is clear that placement involves more than the
determination of the number of hours of service a student is to receive under his/her IEP. That is,
the number of hours of service does not address where along the continuum of services as
identified under IDEA a student’s program will be implemented. See 34 C.F.R. § 300.115 .
Whether DCPS denied the student a FAPE by failing to propose an appropriate placement, at
the June 2010 IEP meeting, in a full-time, small, supportive special education setting.

As indicated above, the June 2010 IEP did not provide Student a FAPE. The program
included 15 hours of special education instruction as well as speech language therapy,
occupational therapy and behavior/counseling services. The MDT determined Student’s
neighborhood school was able to‘ provide these services in a combination inclusion/special
education class structure. Because the IEP did not provide a FAPE, it is not possible for the

placement to have provided a FAPE as the placement would be implanting an IEP that did not

provide FAPE .
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I, therefore, find the DCPS denied Student a FAPE at the June 2010 IEP meeting by
failing to propose a placement that would provide Student a FAPE.? Id.
Whether the DCPS IEP team agreed at the January 10, 2011 meeting that the student should be
placed at the

Following the January 2011 IEP meeting Petitioners were convinced Student would be
placed at The The MDT, in response to the additional information provided by

report had agreed Student required a full time special education program. The MDT

had indicated they could not implement Student’s IEP at Lafayette, his neighborhood schqol,
because he would be the only student Awho had self contained social studies and science and he
would, therefore be in a class by himself. B 1 addition, one member of the MDT had

acknowledged Student’s tendency to become anxious in school and suggested he be allowed to

remain at The for the remainder of the 2010-2011 school year. A second member of
the team had suggested The be held accountable for Student’s progress if he
remained at The It is not surprising that under these circumstances Petitioners were

surprised to receive a letter, approximately one month after the January MDT meeting,
requesting they attend a meeting to discuss Student’s proposed placement at
It is equally clear that DCPS staff had not agreed Student would remain at The
DCPS has a process for proposing placements for students in more restrictive

environments. This process includes referring the placement issue to the LRE Support Team at

% Because I found the June 2010 IEP did not provide a FAPE and, therefore the related placement could not provide
Student a FAPE, there is no need to discuss the placement factor identified here. The June 2010 placement
recommendation of the MDT was to implement an IEP that did not provide FAPE. I do not need to resolve whether
Student required the placement described in this issue. The described placement would not have been an appropriate
setting to implement the IEP that was developed in June.

% In this the team was mistaken. See discussion, infra at pp. 31 & 32.
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central office.?* The School Special Education Coordinator stated the team would get
back to Petitioners with school site information in the future. DCPS witness, Mr. Perrett,
provided clear and convincing testimony regarding this more restrictive placement process, and
the DCPS staff Who testified at hearing were consistent in their testimony that the school DCPS
would probose to implement the January IEP had not been selected at the meeting.

I find the MDT did not agree Student would be placed at The at the January
2011 IEP meeting. Only the LRE Support Team or other central office staff could make this
decision.
Whether DCPS denied the student a FAPE by acting unilaterally, without parent participation,
when proposing to place the student at the Prospect Learning Center. »

It is without doubt the IDEA provides for parent participation in the placement process.
The regulations, cited supra at p. 20, explicitly provide for such participation. In the instant
matter Respondent involved Student’s parents in the classification and IEP development process
as required. Respondent also engaged them in discussions of placement. However, when the
actual placement decision was made it was made by DCPS staff without any parental
involvement. Petitioners were then notified of the proposed placement and asked to attend a
meeting to discuss the placement.

Again Mr. Perrett’s testimony is both clear and instructive. He indicated that the

placement decision is the determination of the number of hours of special education services a

* 1t should be noted that generally teams that are expecting to refer students to more restrictive placements notify
the LRE Support Team in advance. This did not occur in this case because the team had not realized the more
restrictive placement would become an issue. The difficulty of establishing IDEA compliance through this process is
well illustrated by this case. A placement is, under IDEA, to be determined after an IEP program has been
developed. Establishing a policy that is implemented by having the team predetermine where they think they will be
placing a student at an upcoming IEP meeting confuses that process.

* Respondent’s counsel objected to issue #5, indicating he did not think this issue was included in Petitioner’s
complaint. I overruled his objection. I found this issue was included within the context of the complaint as the
complaint clearly involved placement, and I agreed to hear this issue over Respondent’s continuing objection.
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student will receive as reflected on the student’s IEP. Parents participate in this part of the
decision at the IEP team meeting. He also indicated that school site selection is a location issue
that is always determined at central office. Often this determination is made by the LRE Suppdrt
Team, but other central office staff also may make this decision. Once the school seleption is
made parents are notified, a meeting is called to discuss the proposed school and parents have the
option of refusing the proposed school selection. Repeatedly, Respondent and Respondent’s
witnesses stated this is a location issue not a placement issue.

This argument confuses LRE, location and placement. Local education agencies are to
assure that students are educated in the least restrictive environment in which his/her IEP can be
implemented. To the maximum extent appropriate children with disabilities are to be educated
with those who are nondisabled. Removal of children with disabilities from the regular education
environment is to occur only if the nature or severity of the student’s disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily. 34 C.F.R. § 300.114. Thus the enumeration of hours of service provided to a
student as reflected on his/her IEP and the identification of where those services will be provided
is, in part, an LRE determination. It is noteworthy in this regard that this enumeration of service
hours appears in two sections of the DCPS IEP. One of sections is entitled Special Education and
Related Services. This first enumeration also includes space for designating the setting in which
these services are to be provided. The second section with the hours is entitled Least Restrictive
Environment. It is noteworthy that this section does not include the setting for the servicés
despite IDEA specifying any removal from general education as effecting LRE. These two
sections of the IEP provide all the information necessary for determining a student’s LRE, and,

as indicated above, LRE is part of the placement decision. Location of service, on the other hand,
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is where the services are provided (referred to as setting in the enumeration of services on the
page entitled Special Education and Related Services). A student’s IEP, for example, may
include thirty five hours of special education services outside the general education classroom.
This program determination does not establish where those services are to be provided. Thirty
five hours of special education services outside general education could be provided in a self
contained classroom in a general education school, or thirty five hours of special education
services outside general education could be provided in a special school, through home
instruction, or in a hospital or institution. Each of these options constitutes a different placement
~ on the continuum of placements identified in 34 C.F.R. §300.115.

The Court in A. W. ex rel Wilson v. Fairfax County School Board, 372 F.3d 674 @™ Cir

2004) is instructive.

Because the IDEA does not define "educational placement" and, as a term of art,
the term lacks an ordinary meaning, we must examine the IDEA to distill a
definition that "can most fairly be said to be in the statute, in the sense of being
most harmonious with its scheme and with the general purposes that Congress
manifested." Comm'r v. Engle, 464 U.S. 206,217, 104 S.Ct. 597, 78 L.Ed.2d 420
(1984) (internal quotation marks omitted). Toward that end, we note that the
IDEA rests on two primary premises: that all disabled students receive a FAPE
and that each disabled student receive instruction in the "least restrictive
environment" ("LRE") possible. See, e.g., Bd. of Educ. v. Rowley, 458 U.S. 176,
180-82, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982) (discussing precursor to the
IDEA); Bd. of Educ. v. Ill. State Bd. of Educ., 184 F.3d 912, 915 (7th Cir.1999)
(discussing 34 C.F.R. § 300.550 (2003)).

As noted above, the FAPE requirement addresses the substantive content of the
educational services the disabled student is entitled to receive under the IDEA.
The LRE requirement reflects the IDEA's preference that "[t]o the maximum
extent appropriate, children with disabilities, including children in public or
private institutions or other care facilities, are educated with children who are not
disabled." See 20 U.S.C. § 1412(a)(5) (2000); 34 C.F.R. § 300.550(b)(1).
However, this preference for "mainstreaming" disabled students is not absolute; §
1412(a)(5) permits the delivery of educational services to disabled students in less
integrated settings as necessitated by the student's disability. 4.B. ex rel. D.B. v.
Lawson, 354 F.3d 315, 330 (4th Cir.2004).
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Although the foregoing indicates that the definition of "educational placement"
should reflect the "mainstreaming" ideal of the LRE requirement, it does not
appear that the term also includes the precise physical location where a disabled
student is educated. The LRE requirement directs that the disabled student be
assigned to a setting that resembles as closely as possible the setting to which he
would be assigned if not disabled. See Rowley, 458 U.S. at 202-03 & n. 24, 102
S.Ct. 3034. The IDEA's concern with location thus focuses on the degree to which
any particular assignment segregates a disabled student from non-disabled
students, rather than on the precise location of the assignment itself.

Id. at 681. (Internal citations are to the regulations existing at the date of this

opinion. The content of these regulations remains consistent with those currently

in effect.)

In summation, LRE is based on the number of hours of service a student receives special
education and related services within or without the general education classroom. Location
involves the type of environment in which the service is to be delivered. See, T.Y. v. New York
City Department of Education, Region 4, 584 F.3d 412, 420 (Ct. of App. 2d Cir 2009). That
could be the general education classroom or it could be the resource room in a general education
school. Finally placement refers to a selection among the continuum of alternative placements
identified in 34 C.F.R. §300.115. In general, as DCPS has argued, placement does not generally
refer to the selection of a particular school. In most instances the selection of one general
education school as opposed to a different general education school is a location determination in
which the parents are not entitled under IDEA to participate. Placement involves a
determination of the type of school or environment in which the student’s program will occur.?®
The placement decision in this matter, therefore, was not only the determination to

provide Student a full time special education program, it included the decision to propose as

the school in which the IEP would be implemented. In particular, the selection of was a

% Clearly IDEA contemplates more than hours of service as constituting a placement. Not only do the regulations
provide the identification of placement options along the continuum. The regulations, 34 C.F.R. §300.325, also
reference private school placements by public agencies, and 34 C.F.R. § §300.130 through 300.144 discuss
parentally placed private school students. In all these instances placement involves more than the configuration of
hours and services DCPS argues is the placement.






placement decision because it involved proposing to remove Student from his neighborhood
school, another component of the LRE determination that is part of the placement decision, and
to assign him to a separate public school for students with learning disabilities. Moreover “a
change in the location at which special education services are provided causes a change in
‘educational placement’ if the location ‘results is a dilution of the quality of a student’s
education . . .” 4.K. v. Alexandria City School Board (U.S.Dist. Ct. E.D. Va. 2005) citing Id. at
682. As discussed Infra at 29, Student’s program, when compared to his program at The
School, would in fact be diluted at The decision to place Student at was as much a
placement decision as it would have been had DCPS chosen to place Student at The .

I therefore find DCPS failed to provide Student a FAPE when it determined to place

Student at without parental involvement.
Whether the is an appropriate and/or proper placement for the student.
I cannot address whether The is an appropriate placement for Student in

isolation. I must address this issue in relation to whether the placements proposed by DCPS
either were appropriate or are appropriate. As I have all ready concluded the proposal to place
Student at his neighborhood school to implement the IEP drafted in June 2010 that question is
readily resolved. The June IEP and placement did not provide Student a FAPE and, therefore, at
least until the meeting called to discuss Student’s proposed placement at Student’s
placement at The was appropriate. Respondent had not offered to provide Student an
appropriate IEP nor placement. The DCPS had not offered an appropriate placement because, as
discussed above, an appropriate placement cannot be offered when the IEP underlying the
placement decision does not provide FAPE. Student had to attend school. The option available to

him following the June meeting was to attend The Petitioners, furthermore, placed
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DCPS on notice at the June meeting that their determination was that the proposed IEP did not
provide Student a FAPE and they were going to seek reimbursement for placement at The

The was able to provide Student the programs and services determined to be
necessary by the Dr. Blumenstein, and Student was showing progress.

I, therefore, find The was an appropriate placement following the June 2010
IEP meeting through March 15, 2011 when Petitioners visited and determined it was not an

appropriate placement for Student. Ihave all ready found the January 2011 IEP provided

Student a FAPE. The question before me then is whether DCPS proposed placement to the
is an appropriate placement and if not, whether The is an appropriate placement.

is the only DCPS separate school that provides services to
learning disabled students in the elementary grades. The 87 students who attend ] are in small
classes that have a teacher, an aide and sometimes additipnal staff. The class to which Student
would be assigned is a combined second/third grade with a total of 7 students. The majority of
the students attending test below average in ability. One student in the classroom to which
Student would be assigned tests in the average range in contrast to Student’s Very Superior
Verbal Comprehension Index score. While the staff from estified they would be able to
implement Student’s IEP, they were unaware of any of the complexities of Student’s disabilities
as found by _or the staff at The They had not
reviewed assessments of Student nor seen the reports on his progress and continued areas of
concern. Thus, while their testimony is credible in that it is clear they believe they can implement
Student’s IEP, the persuasiveness of this testimony is limited. They lack the knowledge to have

developed a gestalt of Student.
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It is also relevant that is a Title 1 choice school that has not achieved adequate
yearly progress (“AYP”).? Less than 5.0% (in contrést to the target of 73.69%) of the students at
PLC are reading at a proficient level, and approximately 28.0% (in contrast to the target of
70.14%) of the students are proficient in math. Any student enrolled in the school is eligible to
apply for a transfer to a school that meets proficiency requirements. One of the DCPS schools
that meets the proficiency standards is Student’s neighborhood school,

The notification of the meeting regarding the proposed placement at indicated that
the special education coordinator from would be at the meeting. She was not there. Ms.
Gwendolyn Brown, a member of the LRE Support Team from central office was present, but the
special duration coordinator from was not. The notification of the meeting indicated the
LRE Support Team had selected as Student’s proposed placement. Ms. Brown indicated she
had not made the selection and did not know who had. While Mr. Perrett’s subsequent testimony
revealed that sometimes other central office staff make such placements, he did not identify who
had made the placement decision. As is the only separate school in DCPS that provides
services to learning disabled students in the elementary grades, the issue of who made the
selection is not significant. The selection was a given once it was agreed Student needed a full
time separate placement and his neighborhood school could not implement the full time IEP as
written. The only alternative would have required Respondent place Student at a nonpublic site
such as The and Respondent was not willing to do this. Petitioner testified she
thought she would b able to ask questions at the meeting regarding the proposed placement at

and learn about but no one had specific information about the school. Instead the team

*" AYP standards and the process allowing students to apply for transfers from schools not meeting AYP in
specified circumstances are mandated by
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including Ms. Brown encouraged Petitioner to visit the school and look at its web site. Following
- the meeting Petitioners visited
Petitioner cites Devries v. Fairfax County, 882 F.2d 876 (4" Cir. 1989) as a basis to find
the proposed placement at does not provide Student a FAPE. In that case the Court,
referring to the lower court’s decision, recognized the lack of a peer group either academically or
socially as a factor to be considered in the determination of the appropriateness of placement. Id.
at 879. The Court further recognized that the student at issue there would have difficulty bridging
the disparity in cognitive levels between him and the other students at the school site. While it is
true that the student in Devries was intellectually limited, and the Court was concerned about his
ability to interact and benefit from the educational program at issue, similar issues arise in the
matter herein. Student, here, would be the only verbally gifted student at ‘Student would be
in a school where the majority of his peers would not be reading at close to his level thus limiting
his ability to profit from the classroom environment. His clasSmates, for the most part, are
functioning and assessed as having abilities well below Student’s, and Student’s ability to
“bridge the gap” due to his pragmatic language limitations would be very limited. It is therefore
likely that rather than being engaged in a learning environment that would support his continued
progress, he would be isolated. His educational program would be diluted.
DCPS argued that the only question relevant to my determination of appropriateness of

is whether the school can implement the IEP. While, at the most basic level, this may be
true, I reject this position as overly simplistic. The core concept of IDEA is the individualized
nature of the educational programs and services that are to be developed and provided to students
with disabilities. It is clear that when the staff at stated they could implement the goals on

Student’s IEP, this was almost a ritualistic response. Rather than indicating knowledge of

% DCPS would not allow Petitioners’ educational advocate to accompany them on the visit.
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Student’s needs as reflected in the goals and on his assessments, their responses were more akin
to saying I have the ability, skills and knowledge to implement these goals. In this I am sure they
were truthful. I find, however, that while may be able to implement the specific goals on
Student’s IEP, it cannot provide Student with the environment necessary to support his
educational development while implementing these goals, The staff did not understand the
complexity of Student’s disability and the environment cannot provide the complexity of
supports both academically and socially required.

I find is not an appropriate placement. The remaining question
before me, then, is whether The is the appropriate placement for Student.

The is a private school that provides special education and related services to
students with learning disabilities. The 79 students who attend The are in six
classrooms. Student is in a class of 13 students with a teacher, an intern with provisional
certification, and an assistant. The students have average to above average
intelligence with weaknesses in one or more areas of academics. Studént has shown progress at
the school but continues to demonstrate difficulties due to his slow processing speed, a rigidity in |
thought processes, his distractibility and related need for redirection and his language based
problems. The testimony and exhibits make clear the benefit Student has obtained through his
attendance at He is happier, more successful academically and more able to socialize with
his peers. His dysfunctional behaviors have decreased.

Yet while demonstrating the benefits of The this panoply of success does not
mean that DCPS should be held financially responsible for student’s continued placement there.
The IDEA requires a student’s IEP and placement provide him/her with some educational

benefit. This is not a guarantee that every student will have the program and placement that will
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best meet their needs. Rather it is intended to guarantee that every student receives a program
and placement that is appropriate. It is the difference between providing a Cadillac and a
Chevrolet. Parents on the other hand desire their children to have the best whenever possible.
Thus the IDEA itself creates a tension between the desires of the parent and the obligation of the
school district. |

The Petitioners in the instant matter have demonstrated their concern and intent to
provide Student the opportunities he requires to be a successful and confident child and adult.
They have taken every possible step to assure his success. This is their prerogative. It is not,
however, a requirement that DCPS do the same. At the January IEP meeting, the conflict before
me was sealed. Petitioners wanted and believed they had obtained placement at The
through DCPS, and DCPS was not willing to place Student there. The proposed placement at

was inevitable. The MDT had determined they could not provide Student’s IEP at his

neighborhood school. The only placement option within district was While DCPS does
make some placements in non public schools, it attempts to find public school placements
whenever possible. Mr. Perrett testified that “Everyone knew The was not in the
cards.”?

The MDT decision that Student’s IEP could not be implemented at - was based
on erroneous information. The team determined that only Student would have a self contained
social studies and science class. They decided that since he would be the only student in these‘
classes he would become a class of one alone in the classroom for this instruction.
principal, Gail Main, testified that this was incorrect.’® She indicated that Student would receive

social studies and science instructton in the resource room and that other students would be

* He also testified that while the LRE Support Team has made placements at nonpublic schools it has never placed
a student at The
3% Miss Main had not attended the January IEP meeting.
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present when this occurred. Whether this configuration of services, that would have Student
receiving all his academic instruction is resource room, and included with his nondisabled peers
from his neighborhood for non academic instruction provides Student the needed support,
structure and small class environment he needs is my last required determination. While it is
difficult to resolve this dilemma, I turn to the burden of proof. Petitioners have presented a strong
case for Student’s placement at the - They have provided substantial evidence both

testamentary and documentary of Student’s complex needs. They have also showed The

is helping Student make noteworthy gains. They have met the burden of proof.
Respondent, on the other hand, has not persuaded me regarding the appropriateness of its
proposed placement at perhaps because Respondent chose to rely on the argument that
was not a placement decision but rather a location decision. DCPS witnesses regarding
had extremely limited knowledge of Student and his needs. The school environment does
not provide an environment designed to address the complexity of student’s learning diéabilities.

I therefore find the appropriate placement for student is The Lab School.

II. Relief
Petitioners have requested reimbursement for Student’s placement at The for
the 2010-2011 school year and for placement at The for the 2011- 2012 school year.

Under IDEA parents who place their children at private schools may be reimbursed only
if (1) the school official’s public placement violated IDEA and (2) the private school placement
was proper under IDEA . Florence County Sch. Dist. v. Carter, 510 U.S. 7, 114 S.Ct. 361, 126
L.Ed2d 284 (1993). In analyzing the first factor of whether the public placement violates
IDEA,[I must undertake] a two-step sub-inquiry, asking (a) whether the school officials

complied with the procedures set forth in IDEA, and (b) whether the IEP developed through
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IDEA procedures was reasonably calculated to enable the child to receive educational benefits.”
Alfonso v. District of Columbia, 422 F.Supp.2d 1, 5 (D.D.C. 2006)

I have all ready found Respondent’s proposed public placements violated the IDEA both
as to the June 2010 IEP and the January 2011 IEP, and I have found that Student’s placement at
The was appropriate. While the June 2011 IEP was developed following IDEA TEP
procedures the IEP could not, I found, be deemed reasonably calculated to provide educational
benefit and thus the placement also must fail. In the second instance, the January 2011 IEP was
reasonably calculated to provide educational benefit. However, the placement was determined in
violation of IDEA procedures and, further, could not be deemed a placement in which Student
could obtain some educational benefit. I also have found that Student’s placement at The

was appropriate.

Petitioners therefore are entitled to reimbursement for The tuition for the
2010-2011 school year. I further grant Petitioners’ request that DCPS provide tuition for
placement at the for the 2011 — 2012 school year. Respondent has asked I consider
reducing the amount of tuition reimbursement for the 2010-2011 school year to Petitioners
arguing they had no intention of ever placing Student in a DCPS school. Respondent notes
Petitioner signed a contract and paid The a nonrefundable tuition deposit prior to
beginning the DCPS enrollment process. Respondent suggests Petitioners were, therefore, acting
in bad faith. I reject this position. Petitioners were required to make a tuition deposit in order to
assure Student had a school placement at the start of the 2010 -2011 school year. There is no way
to determine whether they would have been willing to lose this deposit if the program and
placement proposed by Respondent in June 2010 would have been appropriate. I note Petitioner

testified they had moved to the neighborhood they live in so Student could attend This
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occurred, of course, before they became aware of Student’s educational disabilities. Petitioners

by their actions assured Student had an appropriate placement in the 2010-2011 school year. 1

add I have no more basis for determining Petitioners’ actions reflected bad faith than I do for

determining Respondent’s actions constituted bad faith in that they knew in advance they had

never placed a student at The

and it was not a genuine placement consideration.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact and Discussion, I conclude, as a matter of law

as follows:

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered that:

1.

1))

2)

3)

4)

5)

6)

The

DCPS denied Student a FAPE by failing to propose an appropriate program
for the student in the June 2010 individualized education program (“IEP”);

DCPS denied the student a FAPE by failing to propose an appropriate
placement, at the June 2010 IEP meeting, in a full-time, small, supportive
special education setting;

DCPS proposed an appropriate program in the January 10, 2011 IEP;

The DCPS IEP team did not agree at the January 10, 2011 meeting that
Student should be placed at The

DCPS denied Student a FAPE by acting unilaterally, without parent
participation, when proposing to place the student at the
and

The is an appropriate and/or proper placement for Student.

ORDER

DCPS is to reimburse Petitioners full tuition and all related costs, including related

services, transportation and extended school year costs for Student’s enrollment at

for the 2010 — 2011 school year. Petitioners are to provide
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1. Respondent with receipts or other reasonable documentary evidence of these costs.
All this documentation is to be provided to Respondent at one time. Once these
documents are received Respondent is to reimburse Petitioner within 90 days.

2. Within 10 business days, DCPS shall provide Student a prior notice of placement to
The Student shall attend The at DCPS expense for the 2011-
2012 school year.

3. DCPS shall provide funding for all related costs required for Student to attend The

including related services and transportation to and from The
as required, for educational and IEP program purposes; and
4. DCPS is to convene an MDT meeting, to include relevant staff from The
and Petitioners and their educational advocate, to make any IEP changes required by
this determination including identifying The as the school Student will be
attending.

IT IS SO ORDERED:

April 8, 2011

Date Erin H. Lef
Hearing O






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by the
Findings and/or Decision may bring a civil action in any state court of competent jurisdiction or

in a District Court of the United States without regard to the amount in controversy within ninety

(90) days from the date of the Decision of the Hearing Officer in accordance with 20 USC
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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened April 27, 2011, and concluded on May 2, 2011, at the OSSE Student
Hearing Office 810 First Street, NE, Washington, DC 20003, in Hearing Room 2009 and
Hearing Room 2003 respectively.

BACKGROUND:

Student or “the student” isage  in grade and has been determined eligible as a child
with a disability under IDEA in need of special education and related services with a disability
classification of Specific Learning Disability (“SLD”). The student is enrolled at a District of
Columbia public elementary school hereinafter referred to as “School A.” She has been enrolled
at School A since the start of the 2010-2011 school year. The student was first found eligible
while attending a DCPS public elementary school in the first grade.

Prior to attending School A the student was enrolled in an elementary school in Montgomery
County, Maryland, where she attended during the 2008-2009 school year and the 2009-2010
school year in the second and third grade respectively.

On March 7, 2011, Petitioner filed a due process complaint alleging, inter alia, DCPS had failed
to provide the student an appropriate individualized education program (“IEP”) and placement.
A resolution meeting was held on March 21, 2011. The parties did not resolve the complaint. On
March 23, 2011, Petitioner also filed a motion for default judgment based on DCPS untimely
filing a response to the complaint. On March 28, 2011, DCPS filed an opposition to the motion.

On March 31, 2011,2 this Hearing Officer conducted a pre-hearing conference. Petitioner’s
motion and the DCPS opposition was considered during the pre-hearing conference. On April 5,
2011, this Hearing Officer also issued an order denying Petitioner’s motion for default judgment.
This Hearing Officer also issued a pre-hearing order on April 5, 2011, stating the issues to be
adjudicated, the relief Petitioner is seeking and Respondent’s position with regard to the
complaint and/or defenses.

ISSUES: 3

The issues adjudicated are:

2 Attempts were made by this Hearing Officer to schedule the pre-hearing conference soon after the
resolution session information was made available. This was the first date mutually available for both
counsel.

3 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here and as stated in the revised pre-hearing
order dated April 4, 2011, are the issue(s) to be adjudicated.






(1): Did DCPS deny the student a FAPE by failing to develop an appropriate IEP that is
reasonably calculated to provide a FAPE?

Petitioner alleges the student’s IEP since attending School A, including the IEP
developed at February 15, 2011, IEP meeting is inappropriate and does not meet the
student’s unique needs. Petitioner alleges DCPS has reduced the level of special
education services the student requires as compared to the services she received at her
prior school. Petitioner maintains that the student is in need a full time special education
IEP and placement.

(2): Did DCPS deny the student a FAPE by failing to implement the student’s IEP at School A?

Petitioner’s alleges School A cannot implement the student’s IEP as it was written on
September 24, 2010, and February 15, 2011?

(3): Did DCPS deny the student a FAPE by failing to determine a proper placement?

Petitioner alleges that at School A the student is in a classroom with too many students
(25 or more in a combined fourth/fifth grade) contrary to the requirements of the

student’s needs and as a result the student has regressed academically since attending
School A.

(4): Did DCPS deny the student a FAPE by failing to evaluate the student in all areas of
suspected disability and to identify all of the student’s special education and related services
needs?

Petitioner alleges the student’s independent comprehensive psychological evaluation
recommended an occupational therapy evaluation to determine the student’s handwriting
needs. Petition alleges the parent requested DCPS conduct the evaluation at the February
15, 2011, IEP meeting and DCPS refused.

Petitioner seeks as relief: (1) DCPS funding of a private placement

and (2) DCPS funding of an independent occupational therapy evaluation, and (3) DCPS funding
of a compensatory education plan for services the student missed and/or inappropriate services
she received while at School A as a result of not being in a placement that can implement her
IEP and/or meet her individual needs.

DCPS maintains that it implemented the student’s June 9, 2010, IEP from the beginning of the
2010-2011 school year until September 24, 2010, when DCPS met to review the student’s IEP
and revised the IEP. DCPS maintains that the September 24, 2010, revised IEP as well as the
revised February 15, 2011, IEP were implemented at School A and School A is an appropriate
placement for the student. DCPS asserts the student does not require occupational therapy
services as related service and the student’s writing issues are being addressed in the classroom.






RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-33 and DCPS Exhibit 1-12)# that were admitted
into the record and are listed in Appendix A. Witnesses are listed in Appendix B. The Hearing
Officer also considered the written closing arguments submitted by DCPS counsel on May 3,
2011, and by Petitioner’s counsel on May 4, 2011.

FINDINGS OF FACT:5

1. Thestudentisage in grade and has been determined eligible as a child with a
disability under IDEA in need of special education and related services with a disability
classification of SLD. The student was first found eligible while attending a DCPS public
elementary school in first grade. The student is now enrolled at a District of Columbia
public elementary school, School A. She has been enrolled at School A since the start of
the 2010-2011 school year. (Parent’s testimony, DCPS Exhibits 2 & 3)

2. In April 2008 the student witnessed a shooting in her household and as a result her aunt
was given temporary custody. The student resided with her aunt and attended school in
Montgomery County, Maryland for two years. The student was traumatized by the
shooting and as a result was withdrawn and anxious. After awhile the student became
acclimated to the aunt’s home and her new school and began to make academic progress.
The parent maintained nearly daily contact with the student during this period and the
mother often assisted the student with her homework. (Parent’s testimony,
testimony, DCPS Exhibit 8-4)

3. In November 2008 and February 2009 Montgomery County Schools conducted triennial
revaluations of the student. These included a psychological, a speech and language and
an occupational therapy (“OT”) evaluation. The OT evaluator noted the student’s fine
motor skills were adequate but noted her handwriting may have been affected by her
inattention. The evaluator, however, did not recommend the student receive OT services.
(Petitioner’s Exhibits 12, 13, 14)

4. During the 2009-2010 school year the student attended third grade at a Montgomery
County Elementary, hereinafter referred to as “School B.” While at School B the student
had difficulty doing third grade level work. Because her reading level was below third
grade the parent would provide the student with first grade level reading material to
complete her at home reading activities. (Parent’s testimony)

4 Documents objected to by either counsel and not admitted into the record are so noted in Appendix A.

5 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may only cite one
party’s exhibit.





. When the student first came to live with her aunt she was operating at approximately the
kindergarten level. In June 2010 the aunt believes the student was operating on a first
grade level. On June 9, 2010, while the student was still attending School B her IEP was
revised for the 2010-2011 school year. The student’s aunt attended the IEP meeting. The
IEP prescribed the student receive 22 hours of specialized instruction per week in an out
of general education setting and 6 hours per week of specialized instruction in a general
education setting. The IEP also prescribed the student receive 1 hour of speech/language
therapy per week. This was an increase in services from what had been provided the
student during the 2009-2010 school year and the school expressed an intention that the
student would be in a self-contained special education class for the 2010-2011 school
year if she remained at School B. The intention expressed by the IEP team for the self-
contained classroom was to provide more intense services so the student’s academic
abilities hopefully would be significantly raised. testimony, DCPS Exhibit
2)

. At the start of the 2010-2011 school year the student returned to live with her mother and
the mother enrolled her at School A. She provided School A with the student’s
Montgomery County IEP. When the student first enrolled at School A she was nervous
and afraid of returning home and starting a new school. She did not make friends easily
and at times was teased by other students. As a result of her nervousness, the student
often twisted on her hair and as a result she began balding in her temple areas. The
parent believes the student has regressed academically since she began attending School
A. (Parent’s testimony)

. From the start of the 2010-2011 school year DCPS implemented the student’s

Montgomery County IEP. The student was provided specialized instruction from a

certified special education teacher and speech language services as prescribed by the IEP.
testimony, testimony)

. On September 24 2010, DCPS developed an IEP for the student and revised the student’s
special education services. The parent participated in the meeting by telephone. The
revised IEP prescribed the following services: 60 minutes of specialized instruction per
day in reading in an out of general education setting, 90 minutes per day of specialized
instruction in reading in a general education setting. 60 minutes per day in math in out of
general education setting, and 60 minutes per day of specialized instruction in math in a
general education setting, 60 minutes per day of specialized instruction in written
expression in a general education setting, and 60 minutes per week of speech-language
pathology in an out of general education setting. Since the IEP was revised the student
has consistently been provided the special education and related services prescribed by
the IEP. testimony, DCPS Exhibit 3)

. In the September 24, 2010, IEP the hours of specialized instruction out of general
education were reduced based upon the experience the special education and general
education teachers had working with the student over the few weeks she attended School
A. The special education teacher found the student was grasping some of the curriculum
and benefiting from being with her non-disabled peers, thus there was a legitimate basis
for the out of general education hours to be reduced. testimony)





10.

11.

12.

13.

14.

15.

At School A the student spends each morning of the school day in the general education
classroom with both the general education and special education teachers. There are
twenty-five students in the student’s general education classroom which has a
combination of fourth and fifth graders. Of those twenty-five students seven of the
students are in the fifth grade. The remaining students are in the fourth grade. Most of the
students in the student’s general education classroom are not operating on grade level;
however, the student is the lowest functioning student academically. The students in the
general education classroom are often separated and grouped for classroom assignments
by ability level. testimony)

The student is with the special education teacher in the general education setting in the
morning shared reading block and for the guided reading block and for writing. The
student then has center activities within the general education classroom where she works
on activities grouped with other students who are operating near her functional academic
level. Both the general education and special education teacher monitor the student’s
activities in the student academic centers within the classroom. When student completes
the center activity she returns to the special education teacher for further instruction. The
center activities are usually a group of five or six students. Whenever the student is in the
general education classroom the special education teacher is present to assist her and
other special education students in the class. There are seven special education students in
the general education classroom. The student is being exposed to fourth grade
curriculum in the classroom even though she is operating on a lower grade level.
testimony)

In the afternoon the student receives specialized math instruction in a special education
resource room with other special education students. The student then returns to the
general education class for social studies and or science and the curriculum is modified
for the student by the special education and general education teachers.

testimony)

The student sometimes gets confused and distracted in the classroom. She is being
provided both instructional and testing accommodations that are in her IEP in both the
general education classroom and the resource special education classroom.

testimony, DCPS Exhibit 10)

As the school year has progressed the student has become much more social with her
classmates than she was when she first began attending School A. She is now more
confident and asks and answers questions in the classroom. Most of the time the student
is in the general education classroom she is working with the special education teacher.
The student has progressed from about the kindergarten level when she first arrived and
is now reading on the first to second grade level. testimony)

The student’s handwriting is legible and she can improve her handwriting with work
assignments in the classroom. Deficiency notices were sent to the parent to alert the






16.

17.

18.

19.

parent that the student was not functioning on grade level. These notices were sent to all
parents whose children were operating below grade level. testimony)

On January 14, 2011, conducted a comprehensive psychological
evaluation of the student. The report of that evaluation was completed on January 21,
2011. The evaluation included, among other assessments, a Woodcock Johnson Tests of
Cognitive Abilities and Achievement (WJ-III) Beery-Buktenica Developmental Test of
Visual-Motor Integration, Sixth Edition (Berry VMI), Connors 3, and Behavior
Assessment Scale for Children — Second Edition (BASC-2). The evaluation measured
the student’s cognitive/intellectual functioning in the low range, and her academic
functioning at the mid first grade level in reading and beginning first grade level in math
and written expression. diagnosed the student with a Learning Disorder Not
Otherwise Specified, Posttraumatic Stress Disorder and Adjustment Disorder with
Anxiety and Depressed Mood. testimony®, DCPS Exhibit 8-17)

recommended the student be classified as both SLD and Other Health
Impaired based on Attention Deficit Hyperactivity Disorder. She recommended the
student receive school based counseling and suggested specific strategies to bolster the
student’s academic abilities. recommended the student be placed in a full-
time special education classroom. concluded that the student’s performance
on the Berry VMI was very low perhaps due to her lackadaisical approach to completing
the VMI may have contributed to her low score as she drew drawings very fast and
refused to slow down with requested to do so. did not include the
recommendation for an occupational therapy evaluation in the comprehensive
psychological evaluation report. testimony, DCPS Exhibit §-17)

On February 15, 2011, DCPS convened an IEP meeting to review the recent independent
comprehensive psychological evaluation. The team revised the present levels of
performance in the IEP as a result of the recent evaluation. The team maintained the
level of services: 60 minutes of specialized instruction per day in reading in a out of
general education setting, 90 minutes per day of specialized instruction in reading in a
general education setting. 60 minutes per day in math in out of general education setting,
and 60 minutes per day of specialized instruction in math in a general education setting,
60 minutes per day of specialized instruction in Written Expression in a general
education setting, and 60 minutes per week of speech-language pathology in an out of
general education setting. The parent and her educational advocate did not agree with
the level of services the DCPS team members prescribed. They believed the student
should receive specialized instruction in all subjects in a full time special education
setting and the parent stated she wanted DCPS to place the student at

- (Parent’s testimony, testimony, Petitioner’s Exhibits 8§ & 9)

The student’s academic and related services goals have remained the same in each of the
IEPs developed. The student has made progress in these goals but has not yet mastered
any of the goals. When the student first came to School A she could not write or read
numbers 1 to 100. She was operating at approximately the kindergarten level. She can

6 Designated as an expert in conducted comprehensive psychological evaluations.






now write and identify numbers up to the 1000 place value. The student was operating at
about the first grade level by the time her February 15, 2011, IEP was developed and has

- continued to make progress further along the first grade level since. The student is on

20.

21.

22.

23.

tract to perhaps be operating on a second grade level by the end of the current school
year. The students reading comprehension and reading fluency has improved during the
school year. She has made more progress this school year in math than reading. She has
made three to six months’ progress in reading and perhaps six months to a year’s growth
in math since attending School A. There is little indication the student will regress during
the summer without extended school year services, thus the IEP team on February 15,
2011 did not consider at that time that the student was in need of ESY services and did
not add that service to the IEP, although the services was her June 9, 2010, IEP. The
student’s teachers believe she has benefited greatly form the general education setting it
would be detrimental to the student to be in a full time general education setting with no
non-disabled peers. (Ms. Barton’s testimony, DCPS Exhibit 6)

On March 15, 2011, the parent’s educational advocate conducted a classroom observation
of the student at School A. The advocate observed the special education teacher assisting
the student in the general education classroom. The special education teacher was
working with a group of approximately five students. The general education teacher was
working with a larger group of students. The advocate observed that the student required
redirection and appeared to have difficulty completing assignments and took a great deal
of time completing assignments. testimony)

The student has been accepted at isa
full-time special education school with certified special education teachers and certified
related services providers. admissions team examined the student’s
evaluations, her IEP as well as their own impressions of the student and decided to accept
her. testimony, Petitioner’s Exhibit 22)

can provide the student with the specialized instruction and speech and
language services that are currently in his IEP. A lower school classroom with a
certified special education teacher and a teacher’s aide has been identified for the student.
The classroom can accommodate up to eight students. Currently the class identified has
seven students. has a full-time social worker for the lower school of 58
students in eight classrooms that all non-graded. The students are grouped roughly by
age and by learning styles and modalities. “has occupational therapists, speech
therapists, and physical therapists on staff. testimony)

integrates related services into the day-to-day of the classroom, including the
social worker’s services. The disability classifications of the students in the classroom
are SLD, OHI and a couple of student’s with multiple disability of SLD and OHI and one
student on the high end of the autistic spectrum, very significant language based learning
challenges. The teacher who is assigned to the classroom identified for the student has

worked at since January 2010 and is special education certified, pursuing a
Master’s degree. The tuition for lower school is per year.
testimony)






CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (£)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 7 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is seeking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

34 C.FR. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements
of this part; (c) Include an appropriate preschool, elementary school, or secondary school
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

ISSUE (1): Did DCPS deny the student a FAPE by failing to develop an appropriate IEP that is
reasonably calculated to provide a FAPE?

Petitioner alleges the student IEP since attending School A, including the February 15, 2011, IEP
is inappropriate and does not meet the student unique needs. Petitioner alleges DCPS has
reduced the level of special education services the student requires as compared to the services
she received at her prior school. Petitioner maintains that the student is in need a full time special
education IEP and placement. Conclusion: The IEPs developed by DCPS for the student on
September 24, 2011, and February 15, 2011, are appropriate. Petitioner did not sustain the
burden of proof by a preponderance of the evidence.

The IEP is the central part of the special education process and the failure to develop an
appropriate IEP is a substantive denial of a Free Appropriate Public Education (“FAPE”). 20
U.S.C. § 1401 (9) (FAPE consists of special education and related services that are provided in
conformity with the student’s IEP, which in turn is to be developed according to a student’s
unique educational needs); 34 C.F.R. § 300.17; D.C. Mun. Regs. Tit. 5 § 3000.1. See also Scott
v. District of Columbia, (D.C. Cir.) 03-1672 DAR (March 31, 2006); and Board of Education of
the Hendrick Hudson Central School District v. Rowley, 458 U.S. 276, 182 (1982) (“The free

7 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking
relief presented sufficient evidence to meet the burden of proof.






appropriate public education required by the Act is tailored to the unique needs of the
handicapped child by means of an Individualized Educational Program (“IEP”)).

Additionally, the public agency must also ensure that an appropriate IEP is in place for the
beginning of each school year. 20 U.S.C. § 1414 (d) (4) (A) (i); 34 C.F.R. § 300.323 (a); and

D.C. Mun. Regs. Tit. § § 3010.1.

Pursuant to 34 C.F.R. § 300.323(f) If a child with a disability (who had an IEP that was in effect
in a previous public agency in another State) transfers to a public agency in a new State, and
enrolls in a new school within the same school year, the new public agency (in consultation with
the parents) must provide the child with FAPE (including services comparable to those described
in the child's IEP from the previous public agency), until the new public agency—(1) Conducts
an evaluation pursuant to §§300.304 through 300.306 (if determined to be necessary by the new
public agency); and(2) Develops, adopts, and implements a new IEP, if appropriate, that meets
the applicable requirements in §§300.320 through 300.324.

The evidence demonstrates that when the student arrived at School A with the Montgomery
County IEP DCPS immediately implemented the IEP and provided the student the prescribed
special education and related services. Both and credibly testified to this
effect. When the student’s IEP was revised on September 24, 2010, the student’s specialized
instruction hours out of general education were reduced at the suggestion of who had
been working with the student for nearly a month by then. nonetheless, continued
to work with the student both in the general education and special education resource
classrooms.

Both and credible testimony demonstrated the student has made both
academic and social progress at School A and in the combination setting. This Hearing Officer
finds their testimony far more credible than that of as to the student’s need for a full
time IEP and placement. These teachers have worked with the student closely and assisted in her
academic and social progress. did not conduct any classroom observation of the
student. On the other hand these teachers have seen the student benefit from being and learning
with her non disabled peers and have averred that the student being in a full time special
education setting with no non-disabled peers would actually be detrimental. Although the
student’s IEP has different accommodations and does not yet contain ESY services, there is
insufficient evidence that these changes to the student’s IEP from that she had in Montgomery
County is inappropriate. Consequently, this Hearing Officer concludes the student’s DCPS IEP
is appropriate and the student has not been denied a FAPE in this regard.

ISSUE (2): Did DCPS deny the student a FAPE by failing to implement the student’s IEP at
School A?

Petitioner’s alleges School A cannot implement the student’s IEP as developed on September 24,
2010, and February 15,2011? Conclusion: School A can and has implemented the student’s
IEPs. Petitioner failed to sustain the burden of proof by a preponderance of the evidence.
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The IEP is the central part of the special education process and the failure to develop an
appropriate IEP is a substantive denial of a Free Appropriate Public Education (“FAPE”). 20
U.S.C. § 1401 (9) (FAPE consists of special education and related services that are provided in
conformity with the student’s IEP, which in turn is to be developed according to a student’s
unique educational needs); 34 C.F.R. § 300.17; D.C. Mun. Regs. Tit. 5 § 3000.1. See also Scott
v. District of Columbia, (D.C. Cir.) 03-1672 DAR (March 31, 2006); and Board of Education of
the Hendrick Hudson Central School District v. Rowley, 458 U.S. 276, 182 (1982) (“The free
appropriate public education required by the Act is tailored to the unique needs of the
handicapped child by means of an Individualized Educational Program (“IEP”)).

There was credible testimony from and that DCPS implemented the
student’s June 2010 IEP from the beginning of the 2010-2011 school year until September 24,
2010, when DCPS met to review the student’s IEP and revised the IEP to provide the following
services:

* 2 hours/day of specialized instruction outside general education for a total of 10/week
outside general education - split equally between math and reading.

* 2.5 hours per day of specialized instruction inside general education for a total of 12.5
hours/week in general education for at total of 22.5 total hours of specialized instruction
per week.

* plus 1 hour/week of speech language outside general education.

Their credible testimony also demonstrates that since the student IEP was amended the student
has consistently been provided the services prescribed in the IEP. There was no evidence
presented by Petitioner to the contrary. Consequently, this Hearing Officer concludes DCPS
implemented the student IEP at School A to its full degree. There was no denial of FAPE
proved in this regard.

ISSUE (3): Did DCPS deny the student a FAPE by failing to determine a proper placement?

Petitioner alleges that at School A the student is in a classroom with too many students (25 or
more in a combined fourth/fifth grade) contrary to the requirements of the student’s needs and as
a result the student has regressed academically since attending School A. Conclusion: The
student’s LRE and level of services as prescribed in the February 15, 2011, IEP and her current
location of services, School A, are appropriate. Petitioner failed to sustain the burden of proof
by a preponderance of the evidence.

A student’s placement is to be in the least restrictive environment and in a school that is capable
of meeting the student’s special education needs. Sece Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C.§ 1402 (9) (D) (“FREE APPROPRIATE PUBLIC
EDUCATION- The term ‘free appropriate public education’ means special education and related
services that include an appropriate preschool, elementary school, or secondary school education
in the state involved” [and] “are provided in conformity with the individualized education
program”); § 1401 (29) (D) (“The term ‘special education means specially designed instruction,
at no cost to the parents, to meet the unique needs of a child with a disability [. . . ].”); 34 C.F.R.
§300.17 & 39; 34 C.F.R. § 300.116 (placement is to be based on student’s IEP as determined by
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team including the parents); 34 C.F.R. § 300.327 & 300.501 (c); D.C. Mun. Regs. Tit. SE §
3013.1-7 (LEA to ensure that child’s placement is based on the IEP); and D.C. Mun. Regs. Tit.

SE § 3000.

A school district is not required to implement a program that will maximize the handicapped
child's potential. Rowley, 458 U.S. at 198-99. Rather, a handicapped child has a right to
"personalized instruction with sufficient support services to permit the child to benefit
educationally from that instruction.” Rowley, 458 U.S. at 203. Rowley explained that implicit in
the congressional purpose of providing access to a 'free appropriate public education' is the
requirement that the education to which access is provided be sufficient to confer some
educational benefit upon the handicapped child.. . .\We therefore conclude that the 'basic floor of
opportunity' provided by the Act consists of access to specialized instruction and related services
which are individually designed to provide educational benefit to the handicapped child. Rowley,
458 U.S. at 200-02.

One reason IDEA was enacted was to provide students with access and exposure to typically
developing peers, recognizing the inherent benefit for students with disabilities to be provided
exposure to their typically developing peers, both academically and socially. Both

and credibly confirmed the student’s benefit in the general education environment
with her non-disabled peers. Even after all the student has weathered, she is capable of social
and academic benefit in the general education setting. The witnesses testified that when the
student began attending School A she was withdrawn and lacking confidence. Since her
attendance there she has made friends now and grown academically. She is apparently making
progress in the general education setting with support of the special education teacher. Albeit
she is far from grade level she is still making significant progress. '

credibly testified that the student is making progress and is likely to be at the second
grade level by the end of the school year. There is no requirement that an IEP be intended or
FAPE be interpreted to mean that it is to bring a student to grade level. The student is apparently
being educated and receiving educational programming from knowledgeable and caring
educators. It is perhaps because the student has been benefiting in an environment with her non-
disabled peers that she has achieved the progress in the past year that she has and hopefully with
the continued efforts of the staff at School A the student’s progress may even accelerate. This
Hearing Officer encourages the parent of work closely with these teachers and closely monitors
the student’s progress to achieve such a result.

ISSUE (4): Did DCPS deny the student a FAPE by failing to evaluate the student in all areas of

suspected disability and to identify all of the student’s special education and related services
needs? '

Petitioner alleges the student’s independent comprehensive psychological evaluation
recommended an occupational therapy evaluation to determine the student’s handwriting needs.
Petition alleges the parent requested DCPS conduct the evaluation at the recent IEP meeting and
DCPS refused. Conclusion: There was insufficient evidence based on the independent
comprehensive psychological and other evidence presented that an occupational therapy
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evaluation was warranted. Petitioner failed to sustain the burden of proof by a preponderance of
the evidence.

DCPS is required to complete evaluations of children in 120 days under the IDEIA and DC
law. 34 CFR § 300.301(c)(ii); D.C. Code § 38-26561.02 (2010) (DCPS shall evaluate within
120 days from the date the child was referred). Evaluation under the IDEIA includes
assessment procedures as well as the eligibility determination. See 34 CFR §§ 300.15
(definition of evaluation includes § 300.306), 300.306 (procedures for eligibility meeting and
decision).

The IDEA does not require LEAs to administer every test requested by a parent or
educational advocate. Rather, to ensure that a child with a disability receives a FAPE, an LEA
must use "a variety of assessment tools and strategies to gather relevant functional,
developmental, and academic information." See 20 U.S.C. § 1414(b)(2)(A).

The evidence demonstrates the student was provided an occupational therapy evaluation in
Montgomery County which did not recommend the student to receive occupational therapy
services. Although Dr. Nelson noted the student’s low VMI score she noted in her report that the
score was probably due to the student’s flippant approach to the assessment. In addition, the
student’s teachers credibly testified the student’s handwriting appears to be appropriate.
Although the student can apparently benefit from handwriting development, the evidence
presented does not demonstrate that DCPS’ failure and/or refusal to conduct the OT evaluation is
a denial of FAPE. In fact, it was not clear from the evidence that a request for the evaluation was
made and refused. Thus, this Hearing Officer concludes Petitioner did not sustain the burden of
proof by a preponderance of evidence on this issue. However, this Hearing Officer suggests that
the Petitioner make a formal request to DCPS for the evaluation and see if it will be conducted.

ORDER:
The complaint is this matter is hereby dismissed with prejudice.

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §1415(i)(2).

6’ Q:.J&d—% |

Coles B. Ruff, Esq.
Hearing Officer Date: May §, 2011
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE 2nd Floor,
Washington, DC 20002

STUDENT,'
through the Parent
Date Issued: December 22, 2010
Petitioner,
Hearing Officer: James Gerl
v
Case No:
District of Columbia
Public Schools, Hearing Date: December 9, 2010
Respondent. Room: 2007

HEARING OFFICER DETERMINATION

BACKGROUND

The due process complaint was filed on October 27, 2010. The
matter was assigned to this hearing officer on November 1, 2010. A
resolution session was convened on November 9, 2010. A prehearing
conference was convened on November 23, 2010. The due process
hearing was convened at the Student Hearing Office on December 9,
2010. The hearing officer decision is due on or before December 24,

2010. The hearing was closed to the public. The student's parent

! Personal identification information is provided in Appendix A.





attended the hearing and the student attended the hearing. Two
witnesses testified on behalf of the petitioner and zero witnesses
testified on behalf of the Respondent. Petitioner's Exhibits Nos. 1-26
were admitted into evidence at the hearing. Respondent's Exhibits 1-9

were admitted into evidence at the hearing.

JURISDICTION

This proceeding was invoked pursuant to the provisions of the
Individuals With Disabilities Education Act (“IDEA”), 20 U.S.C. Section
1400 et seq., Title 34 of the Code of Federal Regulations, Title 5-E of the
District of Columbia (“District” or “D.C.”) Municipal Regulations

(“DCMR”); and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

PRELIMINARY MATTERS
All proposed exhibits and testimony received into evidence and all
supporting argumehts submitted by the parties have been considered.

To the extent that the evidence and arguments advanced by the parties

are in accordance with the findings, conclusions and views stated






herein, they have been accepted, and to the extent that they are
inconsistent therewith, they have been rejected. To the extent that the
testimony of various witnesses is not in accord with the findings as
stated herein, it is not credited.

Prior to the hearing, respondent filed a motion to amend the
prehearing Order herein. Argument concerning the motion was heard
at the hearing. Because compensatory education had been requested as
relief, said order directed both parties to provide evidence pertaining to
whether any violation of the law caused educational harm to the
student and what services might correct such harm. The prehearing
Order made it clear that if respondent provided such evidence, 1t would
not be construed as an admission of a violation by Respondent. Because
the burden of persuasion is upon Petitioner, however, the motion was
granted, and the prehearing Order was amended to provide that the

above-referenced provisions do not require Respondent to offer any such

evidence.






ISSUES
The following three issues were presented:

Issue No. 1: Did Respondent fail to comply with the

November 16, 2008 Hearing Officer Determination?

Issue No. 2: Did Respondent violate IDEA by failing to find

the student eligible for special education and related services?

Issue No. 3: Did Respondent violate IDEA by failing to

convene a meeting to review the three independent evaluations after

receiving them from Petitioner?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of

counsel, I find the following facts:

The student’s date of birth is November 15, 1993. (P-4)
(References to exhibits shall hereafter be designated to as
“P-1,” etc. for the petitioner’s exhibits, “R-1,” etc. for the

respondent’s exhibits and “HO-1,” etc. for the hearing officer






exhibits; references to testimony at the hearing is hereafter
designated as “T”.)

Pursuant to a previous due process complaint, a Hearing
Officer Determination was issued concerning this student on
September 11, 2008. Said Hearing Officer Determination
required Respondent to convene an eligibility meeting for
the student and take various other actions. (P-1)

Pursuant to another due process complaint, a Hearing
Officer Decision was issued with regard to this student on
November 16, 2008. Said Hearing Officer Decision required
Respondent to conduct an eligibility meeting within ten days
of the decision with further instructions concerning the
development of an IEP and a placement decision, as well as
requiring the funding of three independent evaluations, a
functional behavioral analysis; a psychiatric evaluation; a
comprehensive diagnostic evaluation by Lindamood-Bell
Learning Processes. In addition, said Hearing Officer
Decision required Petitioner to notify any noncompliance

with the decision to the special education coordinator at the





student’s school, as well as to Respondent’s Office of
Mediation and Compliance prior to the filing of any
additional complaints. In addition, said Hearing Officer
Determination required that any delay in meeting the
deadlines in order because of the absences of Petitioner or
Petitioner’s failure to respond promptly to scheduling
réquests would extend the deadlines by the same number of
days attributable to the delay created by Petitioner or
Petitioner’s representatives. (P-2)

The evaluation for the Lindamood-Bell testing was
conducted on or about November 16, 2009. Said evaluation
concluded that the student would benefit from three specific
Lindamood-Bell programs and that such programs would
help increase his language and literacy skills to a level
}commensurate with his potential. (P-3)

The psychiatric evaluation of the student was completed on
December 23, 2009. The psychiatric report finds that the

student has attention deficit disorder, primarily inattentive

type, as well as a reading disorder pursuant to the history.






‘recounted to the psychiatrist. The psychiatrist recommends
that the student maintain his current school placement and
that to decrease his inattentive symptoms, he should be
placed on psychostimulant medication on a trial basis. (P-5)

The report of the independent functional behavior
assessment for the student was prepared on October 4, 2010.
The report of the evaluation notes that the student has
problems with attendance, tardiness, verbal outbursts and
completion of cléss assignments. The report suggests that
the student would respond positively to rewards and
reinforcements for positive behavior and daily attendance.
(P-4)

On November 26, 2008, Respondent convened a meeting of
the student’s MDT team. Present at the meeting were a 9th
grade administrator, a 9th grade teacher, a speech therapist,
Respondent’s school psychologist, Respondent’s special
education coordinator, a social worker, a psychological
advocate and a speech pathologist. The parent participated

in the meeting by telephone. The committee reviewed a





previous psychologist’s report and a report by a social worker
and a speech pathologist’s report, as well as other
information about the student. Based upon the student’s
severe attendance problems, as well as the information
contained in the evaluations available to Respondent at that
date, the MDT committee came to the conclusion that the
student is not eligible for special education and related
services. The committee did recommend that despite the
student’s lack of eligibility for special education, that he be
referred to the wraparound services personnel for
counseling,  tutoring and mentoring and that
recommendations concerning various accommodations in his
classroom be considered. (R-3)

The student has an extreme attendance problem. The
student generally comes to school but often does not attend
classes when he elects not to do so. The student’s

attendance problems are not caused by his disability. (T of

student; record evidence as a whole)






10.

11.

During the current school year, from August 16, 2010 to
December 2, 2010, the student had a total 216 absences, of
which 207 were unexcused. In addition, the student was
tardy to school during that timeframe on 14 occasions. The
student frequentlyv arrives at school on time, but he
determines which classes he will attend and which classes
he will not attend, picking and choosing the teachers and
classes he likes. The student’s failure to attend classes at
school is worse now than it had been in previous years. (R-8;
T of the student; R-7)

During the period of time from August 18, 2008 to November
26, 2008, fhe student was absent a total of 66 times, 34 of
which Were unexcused. In addition, the student was tardy
on five occasions during that period. (R-7)

During the period of time from August 24, 2007 to December
18, 2007, the student was absent from class a total of 106
times, 62 of which were unexcused. In addition, the student

was tardy on 12 occasions during that timeframe. (R-7)





12.

13.

14.

From the period from August 26, 2005 to March 1, 2006, the
student was absent from class a total of 77 times, all of
which were unexcused. In addition, during that timeframe,
the student was tardy to class a total of 15 times. (R-7)

This student has a long history of failing to attend his
classes at school. A previous psychoeducational evaluation
of the student that was completed on April 5, 2006 concluded
in the summary portion of the report that it should be noted
that the student’s academic difficulties would likely improve
if he would attend classes on a regular basis and participate
In them. In addition, a meeting of the student’s MDT team
on April 25, 2008 noted that the student attended only 30%
of his classes and noted that the student’s non-attendance
causes problems with regard to his educational performance.
(P-10; P-23)

The student does not need special education and related
services by reason of his disability. The student’s disability
does not adversely affect his educational performance. (R-7;

R-8; T of student; record evidence as a whole.)
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15.

16.

17.

On January 31, 2009, Respondent notified Petitioner’s
counsel that Petitioner had failed to submit the three
independent evaluation reports that were funded pursuant
to the November 16, 2008 Hearing Officer Determination.
On March 2, 2009, Respondent sent a notice of case closure
to Petitioner’s counsel because Petitioner had failed to
submit the requested documentation concerning the three
independent evaluations authorized by the November 16,
2008 Hearing Officer Determination. Respondent also sent
similar notifications to the student’s parent at those times.
(R-5)

The Petitioner failed to have the three independent
evaluations authorized by the November 16, 2008 Hearing
Officer Determination completed on a timely basis because
she could not get the student to cooperate in submitting to
said evaluations. (T of student’s mother; P-14)

On November 13, 2009, counsel for Petitioner sent a letter to
the special education coordinator at the student’s high school

requesting that he be considered for services. (P - 16)
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18.

19.

20.

21.

22.

On November 17, 2009, the office of Petitioner’s counsel
faxed a copy of the Lindamood-Bell assessment evaluation to
the acting principal at the student’s high school. (P-19)

On November 17, 2009, counsel for Petitioner faxed a copy of
the Lindamood-Bell assessment to Respondent’s special
education specialist. (P-20)

On December 14, 2009, Respondent’s program coordinator
emailed counsel for Petitioner stating that Respondent had
not yet been furnished with the comprehensive evaluation by
Lindamood-Bell, the independent functional behavior
assessment, or the psychiatric evaluation. (R-6)

On January 13, 2010, the office of Petitioner’s counsel
provided the independent psychiatric evaluation report to
Respondent. (R-5)

On October 8, 2010, the office of counsel for Petitioner faxed
a copy of the independent functional behavioral analysis to
Respondent’s Office of Special Education, as well as to the

special education coordinator at the student’s high school.

(P-21)
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23.

24.

25.

At the resolution committee meeting conducted with regard
to the instant due process complaint, which was held on
November 9, 2010, Respondent agreed | to convene an
eligibility meeting for the student, but no such eligibility
meeting has conducted. (R-9; T of the student’s mother)

On November 17, 2010, the office of counsel for Petitioner
faxed some evaluations to Respondent.‘ The evaluations
were not identified. (P-15)

Respondent has never convened a meeting to review the
reports of the aforesaid three independent evaluations
submitted to it by Petitioner. (T of student’s mother; record

evidence as a whole)

CONCLUSIONS OF LAW

Based upon the evidence in the record, the arguments of counsel,

as well as my own legal research, I have made the following

Conclusions of Law:

1.

A school district such as Respondent must comply with the

orders issued pursuant to a hearing officer decision unless

13





the order is altered by a reviewing court. IDEA
§615(H)(3)(E); 6153G)(A). In the instant case, Respondent has
complied with the requirements of the November 16, 2008
Hearing Officer Determination.
2.  Under IDEA, a child with a disability is defined as “a child:
(i) with mental retardation, hearing
impairments (including deafness), speech or language
impairments, visual impairments (including
blindness), serious emotional disturbances (referred to
in this title as "emotional disturbance"), orthopedic
impairments, autism, traumatic brain injury, other
health impairments, or specific learning disabilities;
and
(1) who by reason thereof needs special
education and related services.”
IDEA § 603(3).
In order to be eligible for special education and related
services pursuant to IDEA, a student must be shown to have

one of the enumerated disabilities and by reason thereof that
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he needs special education and related services. The
student’s disability must also have an adverse effect upon
his educational performance such that he needs special
education and related services in order for him to be eligible
for special education and related services. See, NG v.
District of Columbia 556 F.Supp.2d 11, 50 IDELR 7 (D.D.C.
2008); 34 C.F.R. §300.8. In addition, in order to be eligible,
a student must not be found to have poor academic
performance as a result of a lack of appropriate instruction.
34 C.F.R. §§300.306; 300.8.

The determination by the student’s MDT team on November
26, 2008 that the student was not eligible for specialb
education and related services was correct and does not
constitute a violation of the special education laws. NG v.
District of Columbia 556 F.Supp.2d 11, 50 IDELR 7 (D.D.C.
2008); 34 C.F.R. §§34 C.F.R. §300.8.

A school district such as Respondent must consider

evaluations submitted by parents by convening a team to
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review such evaluations., IDEA §614(c)(1)(A)(1); 34 C.F.R.
§300.305(a)(1)(3).

Respondent committed a procedural violation of IDEA by
failing to review the independent evaluations submitted by
the Petitioner in the instant case.

Procedural violations of IDEA only result in a denial of
FAPE where they cause educational harm to the student or
seriously impair the parent’s right to participate in the IEP
process. Lesesne ex rel. B.F. v. District of Columbia, 447 F.3d
828, 45 IDELR 208 (D.C. Cir. May 19, 2006); IDEA §
615(H)(3)(E)(i1). In the instant case, the procedural violation
by respondent did not result in educational harm to the
student or in a serious impairment of the parent’s right to
participate.

Even though a procedural violation may not be viable denial
of FAPE. unless it accompanied by evidence that the
procedural violation impeded the child’s right to a free and
appropriate public education, or significantly impeded the

parent’s opportunity to participate, or caused deprivation of
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educations benefits, IDEA 1is clear that the provision
restricting relief for such procedural violations does not
preclude a hearing officer from ordering a school district to
comply with the procedural requirements of IDEA. IDEA §
615(f)(3)(E)(iii). Because it is abundantly clear that fairness
and the interests of justice require that the independent
evaluations of the student now available should be properly
considered by Respondent, the’ Order portion of this decision

includes such an order.

DISCUSSION

Merits

Issue No. 1: Did Respondent fail to comply with the November 16,

2008 Hearing Officer Determination?

A school district such as Resp(;ndent must comply With the orders
1ssued pursuant to a hearing officer decision unless the order is altered
by a reviewing court. IDEA §615(H)(3)(E); 6153(1)(A). The November 16,
2008 Hearing Officer Determination requires Respondent to convene an

eligibility committee meeting within ten days of the date of the decision
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pursuant to the relevant provisions of IDEA and the federal
regulations. Ih addition, the HOD required Respondent to fund three
specific independent evaluations and reconvene the student’s MDT/IEP
team within ten calendar days of the receipt of the final independent
evaluation report. The Hearing Officer Determination goes on to note
that any allegation of failure to comply with the Hearing Officer
Determination should require Petitioner’s counsel to contact the special
education coordinator at the student’s school and Respondent’s Office of
Mediation and Compliance to obtain compliance prior to filing any
additional complaints. Moreover, the Hearing Officer Determination
specifies that any delay in meeting the deadlines in the order caused by
Petitioner’s absence or failure to respond promptly to scheduliﬁg
requests will extend the deadlines contained therein by the number of
days attributable to Petitioner’s delay.

It is abundantly clear from the record evidence in this case that
Respondent has complied with the November 16, 2008 Hearing Officer
Determination. Respondent convened an eligibility team meeting for
the student on November 26, 2008, within ten days of the date of the

Hearing Officer Determination. The eligibility team found the student
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not to be eligible for special education and related services pursuant to
IDEA.

Petitioner’s argument appears to be that because the Hearing
Officer Determination had specific requirements concerning the
development of an IEP and determination of placement for the student
that the Hearing Officer Determination had impliedly found the student
already to be eligible. This is not a fair reading of the Hearing Officer
Determination. Indeed, the fact that the hearing officer required a
meeting of the eligibility team pursuant to the provisions of IDEA and
the federal regulations compels a conclusion that the hearing officer had
not yet determined eligibility and left that to the committee.
Respondent clearly convened the eligibility committee and made a
finding that the student was not eligible. Given the lack of eligibility,
Respondent could not develop and IEP or provide a placement for the
student.

Concerning the evaluations, it is clear that Respondent sent
authorizations to Petitioner for the three independent evaluations

specified by the Hearing Officer Determination, a functional behavioral
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analysis, a psychiatric evaluation, and a comprehensive diagnostic
evaluation by Lindamood-Bell Learning Processes.

Although all three evaluations were eventually conducted, there
was an extraordinary delay in the completion of the evaluations. It was
the testimony of the student’s mother at the due process hearing herein
that she could not obtain the cooperation of the student in order to
finalize the evaluation process. The Lindamood-Bell testing was
completed on approximately November 16, 2009. The report of the
psychiatric evaluation was completed on December 23, 2009. These two
evaluations were not completed until more than a year after the
previous Hearing Officer Determination. The functional behavioral
assessment was not completed until October 4, 2010. The report of the
functional behavioral assessment was not completed until nearly two
years after the previous Hearing Officer Determination. The evidence
in the record indicates that Petitioner’s counsel did not share the
functional behavior assessment with the school district until October 8,
2010. Because of the delay of nearly two years in providing‘ the
information required by the previous Hearing Officer Determination to

Respondent, it is abundantly clear that the delays in completing the

20





evaluations are the result of inaction and non-cooperation by the
student and his mother. Respondent has complied with the provisions
of the Hearing Officer Determination.

It 1s significant to note that the previous hearing officer
anticipated that Petitioner’s absences or lack of cooperation might occur
and that such occurrences would extend the timelines contained in the
decision. The one and two year delays caused by Petitioner in
responding to the evaluations which were funded by Respondent years
earlier, according to the provisions of the Hearing Officer
Determination, should be tacked on to the end of the period within
which deadlines are assessed. Petitioner’s inexcusable delay caused by
permitting the student fail to cooperate in obtaining the evaluations
and getting the reports to the Respondent was so excessive as to be
unreasonable. It is concluded that the noncooperation by the Petitioner
and the student in this case caused an excessive delay. Despite the
delays, however, the Respondent has complied with the provisions of |
the November 16, 2008 Héaring Officer Determination.

Petitioner has failed to meet her burden with regard to this issue.

Respondent has prevailed with regard to this issue.






Issue No. 2: Did Respondent violate IDEA by failing to find the

student eligible for special education and related services?

Under IDEA, a child with a disability is defined as “a child:
(1) with mental retardation, he}aring
impairments (including deafness), speech or language
Impairments, visual impairments (including
blindness), serious emotional disturbances (referred to
in this title as "emotional disturbance"), orthopedic
impairments, autism, traumatic brain injury, other
health impairments, or specific learning disabilities;
and
(11) who by reason thereof needs special
education and related services.”
IDEA § 603(3).

In order to be eligible for special education and related
services pursuant to IDEA, a student must be shown to have one of the
enumerated disabilities and that by reason thereof he needs special
education and related services. The student’s disability must also have

an adverse effect upon his educational performance such that he needs
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special education and related services in order for him to be eligible for
special education and related services. See, NG v. District of Columbia
556 F.Supp.2d 11, 50 IDELR 7 (D.D.C. 2008); 34 C.F.R. §300.8. In
addition, in order to be eligible, a student must not be found to have
poor academic performance as a result of a lack of appropriate
insfruction. 34 C.F.R. §§300.306; 300.8.

In the instance case, the student had been diagnosed with ADHD
by a psychiatrist and, therefore, he has one of the enumerated
disabilities- “other health impairment”. It was not apparent, however,
to the eligibility committee, which met on November 26, 2008, that the
student’s academic problems were the result of his ADHD or that he
was Ain need of special education and related services because of his
ADHD. Indeed, the report of the MDT meeting convened on November
26, 2008 indicates that the student was not eligible for special education
and related services because of his excessive absenteeism; A student
has a duty to attend classes in his school. Because of hié extreme
failure to attend classes, it was not possible to determine whether this
student’s academic difficulties were the result of his absenteeism or his

attention deficit hyperactivity disorder. There is no evidence in the
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record that the student’s attendance problem is caused by his disability,
and counsel for Petitioner has made no such argument in this case.

Given the extreme absenteeism by the student and his failure to
attend the classes he did not want to attend, the committee’s
determination was in fact correct. The student did not avail himself of
the education provided to him by Respondent. Perhaps he would have
succeeded if he had attended class, but he refused to attend class.
Given his horrendous attendance record, it is not possible to conclude
that his disability adversely affected his academic performance.

It 1s clear that the student’s absenteeism prevented him from
being eligible for special education and related services. Petitioner has
not proven that the student’s disability adversely affected his
educational performance or that by reason of his disability, he needed
special education. The conclusion by Respondent’s MDT team on
November 26, 2008 that the student was not eligible for special
education and related services clearly was a correct determination.

The student’s mother testified at the hearing that the student’s -
attendance had improved this school year and that he was now doing

better. This testimony is not credible or persuasive. Indeed, the
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student’s attendance records for the current school year reveal that his
attendance has in fact gotten worse. From August 16, 2010 to
Deéember 2, 2010, the student has a total 216 absences, of which 207
were unexcused. In addition, the student was tardy to school during
that timeframe on 14 occasions.

Moreover, the independent psychiatric evaluation which
diagnosed the student with ADHD had not been submitted to
Respondent until January 13, 2010 when the Petitioner’s attorney faxed
a copy to the principal of the student’s high school. Thus, as of the date
of the report of the MDT committee, the psychiatric report had not yet
even been completed. The eligibility committee could only consider
evaluations that were in front of them when they met.

Respondent’s MDT correctly found the student to be not eligible
for special education and related services on November 26, 2010.
Petitioner has failed to carry her burden with respect to this issue.

Respondent has prevailed with regard to this issue.
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Issue No. 3: Did Respondent violate IDEA by failing to convene a

meeting to review the three independent evaluations after receiving

them from Petitioner?

A school district such as Respondent must consider evaluations
and information submitted by parents by convening‘ a team to review
such evaluations. IDEA §614(c)(1)(A)(1); 34 C.F.R. §300.305(a)(1)(1).

The evidence submitted by Petitioner herein indicates that
Petitioner shared with Respondent the functional behavior assessment
completed for the studentron October 8, 2010. Although it took two
years to complete, this was the last of the three independent
evaluations that Respondent was required to fund pursuant to the
November 16, 2008 Hearing Officer Determination. Petitioner has
alleged that Respondent has not conducted any type of MDT team or
other team meeting to analyze and review the three evaluations which
the hearing officer ordered in the November 16, 2008 Hearing Officer
Determination. Although Respondent put on no testimony in this case,
it did provide a number of exhibits. None of the exhibits provided by
Respondent address any subsequent meeting to review the evaluations,

with the exception of the minutes of the resolution meeting conducted
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on November 9, 2010. The resolution meeting notes do show that
Respondent offered to have a meeting to consider eligibility based upon
the recently submitted evaluations. In closing argument, Respondent
contended that Petitioner attempted to place additional conditions upon
the meeting and therefore the meeting was not agreed to.

Although it appears that the last of the three independent
evaluation reports was only provided to Respondent two months ago,
and only a few weeks prior to the institution of the current due process
complaint, Respondent failed to provide any testimony or other evidence
to the effect that it has or it would comply with its duty to consider the
three independent evaluations provided by the Petitioner. Accordingly,
Respondent is not in compliance with the law by its failure to consider
the evaluations provided to it by the Petitioner.

It is clear that Respondent’s failure to consider these evaluations
1s a procedural violation. Procedural violations of IDEA only result in a
denial. of FAPE where they cause educational harm to the student or
seriously impair the parent’s right to participate in the IEP process.
Lesesne ex rel. B.F. v. District of Columbia, 447 F.3d 828, 45 IDELR 208

(D.C. Cir. May 19, 2006); IDEA § 615(H)(3)(E)(i1). Given the relatively
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short time that Respondent has had to consider the most recent
evaluation, it is concluded that the student did not receive any harm
from Respondent’s violation and that the Petitioner’s to meaningful
participate in the process was not seriously impaired. There is no
evidence of educational harm or severe restriction of the parent’s right
to meaningfully participate in the record evidence. Accordingly, the
Respondent’s violation of the Act is not a violation of its duty to provide
FAPE to the student and no individual relief can be awarded to the
student as a result of Respondent’s inaction with regard to this matter.
However, IDEA permits hearing officers to correct procedural violations
without finding a denial of FAPE or awarding related relief. IDEA
§615(f)(3)(E)(iil)). Accordingly, this decision shall include an order
compelling Respondent to consider the evaluations and to' follow the
procedural requirements of IDEA. To prevent later confusibn, this
order does not require Respondent to find the student to be eligible;
rather it only requires respondent to consider all evaluation reports
submitted by Petitioner and then make any appropriate decisions.

The Petitioner has met her burden with regard to this issue. The

Petitioner has prevailed with regard to this issue.
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RELIEF

Because Petitioner has not prevailed on any of the three issues
contained in the complaint, with the exception of the procedural
violation proven with regard to Issue No. 3 which did not result in a
denial of FAPE, none of the relief requested by the Petitioner herein is
granted.

However, because IDEA specifically provides that a hearing officer
may order a school district to comply with the procedural requirements
of the Act, IDEA §615(f)(8)(E)(iil), the Order portion of this decision

shall contain such a directive.

ORDER

Based upon the foregoing, IT IS HEREBY ORDERED:

1. Respondent is ordered to consider the reports of the three
independent evaluations that were eventually completed as the result of
the November 16, 2008 Hearing Officer Determination. Respondent is
ordered to consider said evaluations by conveniﬁg an MDT and/or
eligibility meeting for the student within 30 calendar days of this

Hearing Officer Determination. The team shall determine whether the
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reports of said evaluations require any changes to the student’s
eligibility for special education and related services.
2.  All other relief requested in the foregoing due process

complaint is hereby denied.

NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party
aggrieved by this Hearing Officer Determination may bring a civil
action in any state court of competent jufisdiction or in a District Court
of the United States without regard to the amount in controversy within
ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415().

Date: December 22, 2010 /s/ JAMES GERL

James Gerl,
Hearing Officer
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

o

[STUDENT],! :
through the Parent/Guardian,*
Date Issued: 5/10/11

Petitioner,
' Hearing Officer: Seymour DuBow =
v B
Case No: Lo
DCPS, e
Hearing Date: 5/4/11 Room: 2004
Respondent.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY
The studentisa  -year-old female who is currently attending the grade at’

School. The student has been found eligible for special education and related
services with the disability classification of multiple disabilities. On March 29, 2011 counsel for
petitioner filed a due process complaint alleging the following issues: 1. Failure to properly
implement the student’s IEP of June 21, 2010 calling for five hours of specialized instruction per
week in the general education setting; 2. Failure to develop an appropriate IEP because it did not
provide for sufficient hours of specialized instruction outside of general education to meet the
student’s needs: 3. Failure to provide an appropriate placement for the student. On April 6, 2011
counsel for respondent DCPS filed a Response denying the allegations. On April 8, 2011 the

parties concluded a Resolution Meeting and failed to reach an agreement. The forty-five day

! Personal identification information is provided in Appendix A.






time line began to run on April 9, 2011 and the HOD is due May 23,2011, On April 13,2011 a
pre-hearing conference was held by telephone with counsel for petitioner Miguel Hull and
counsel for respondent Daniel McCall. A pre-hearing Order was issued on April 14, 2011. The
Order stated that the issues to be addressed at the hearing are 1. Did DCPS deny a FAPE by
failing to implement the student’s IEP of June 21, 2011 when it called for five hours of
specialized instruction in the general education classroom? 2. Did DCPS deny a FAPE in not
developing an appropriate IEP on March 10, 2011 because it does not provide for more than 15
hours per week of specialized instruction outside of general education? Did DCPS deny a FAPE
in not providing an appropriate placement at School? Counsel for petitioner
is requesting for relief placement of the student in a non-public special education program and
compensatory education.

The due process hearing convened at 9:30 a.m. on May 4, 2011 in Room 2004 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Miguel Hull
represented the petitioner and Daniel McCall represented the respondent DCPS at the hearing,.
The hearing was closed. At the outset of the hearing, both the petitioner’s documents P-1-P-20
and respondent’s documents DCPS-1-DCPS-6 were admitted into evidence without objection.
All witnesses were sworn under oath prior to testifying. Two Spanish interpreters provided
through the Student Hearing Office were also sworn to interpret accurately and fairly. Counsel
for petitioner called as witnesses the father who testified in person through two Spanish
interpreters, the educational advocate, Maria Ortega, who testified in person and

from School who testified by telephone. Counsel for respondent

called as witnesses: the student’s general education teacher and special education teacher and the

special education coordinator at School who all testified in person. At the






beginning of DCPS’s calling of its witnesses, there was a problem with the recording devise in

room 2004 and the hearing was moved to room 2006 for the completion of the hearing.

JURISDICTION

The hearing was convened on 2011 pursuant to jurisdiction under Public Law 108-446,
The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as IDEA),
Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District of

Columbia Municipal Regulations.

BACKGROUND
The studentisa  -year-old female who is currently attending the grade at

School. The student has been found eligible for special education and related
services with the disability classification of multiple disabilities. The student’s June 21, 2010
IEP called for fifteen hours per week of specialized instruction outside of general education and
five hours per week of specialized education in the general education setting. Counsel for
petitioner filed this due process complaint alleging that DCPS denied a FAPE to the student by
not implementing the June 21, 2010 IEP in not providing the five hours per week of specialized
instruction in the general education setting. The MDT agreed at the March 10, 2011 meeting that
they did not so implement the June 21, 2010 IEP, but it did not result in a denial of a FAPE.
Cbunsel for petitioner also alleges in his due process complaint that the March 10, 2011 IEP is
inappropriate in not providing more hours of specialized instruction outside of general education

and that the placement at School is inappropriate. Counsel for respondent

DCPS counters that both the March 10, 2011 IEP and placement are appropriate.






ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:

1. Did DCPS deny a FAPE by failing to implement the student’s June 21, 2010 IEP
calling for five hours of specialized instruction per week in the general education
setting?

2. Did DCPS deny a FAPE in not developing an appropriate IEP on March 10, 2011
because it does not provide for more than 15 hours per week of specialized instruction
outside of general education?

3. Did DCPS deny a FAPE in ndt providing an appropriate placement at

School?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue one- the failure to implement the June 21, 2010 IEP in not

providing five hours of specialized instruction a week in the general education classroom are as

follows:






The June 21, 2010 IEP calls for fifteen hours a week of specialized instruction per
week outside of general education and five hours a week of specialized instruction in
reading in general education. (DCPS-1 at p.8)

. At the March 29, 2011 MDT meeting, the MDT agreed that the student had not been
provided the five hours of specialized instruction in reading in the general education
setting. (Testimony of general education teacher, special education teacher, special
education coordinator and educational advocate, P-5 at p. 4)

The student received some specialized instruction in the general education setting
when the special education teacher brought the student back from a pull-out to the
general education classroom and would stay on occasion once or twice a week for 10-
20 minutes for one on one with the student. Some weeks the special education
teacher would not come at all. (Testimony of special education teacher, general
education teacher)

. The special education coordinator contacted the main office of DCPS about awarding
compensatory education for the above missed five hours a week of specialized
education instruction in the general education setting. (Testimony of special
education coo'rdinator) On April 8, 2011 DCPS sent a letter to the parent authorizing
ten hours of independent tutoring services for the student as compensatory education,
( DCPS-6) The student’s teachers and special education coordinator were not
contacted by DCPS in determining the ten hours of tutoring and the person who

determined the ten hours did not visit the school. (Testimony of special education

coordinator)






5. The student was administered the Brigance Assessment Test in the beginning of the
2010-2011 School Year and scored below grade level 1 on the Math Test, upper
~ second grade level in oral reading and reading comprehension and third grade level in
written expression. The fest was administered again in January 2011 for the mid-year
assessment and she scored on a first grade level in math, third grade level in oral
reading and reading comprehension and third grade level in written expression.
(DCPS-2 atp.3,4 & 5,P-4atp.3,4 &5)
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue two- failure to develop an appropriate IEP- are as follows:
IL
1. On March 10, 2011 an MDT meeting convened to develop the student’s current IEP.
The parents, their educational advocate, the student’s general education teacher, her
special education teacher, the special education coordinator, the speech and language
therapist, the occupational therapist and social worker participated in the meeting.
(DCPS-2 at p.1) A Spanish interpreter participated by telephone. (Testimony of
father) The educational advocate who speaks fluent Spanish explained the IEP
document to the parents and spoke on behalf of the parents, (Testimony of father,
educational advocate)
2. Thé March 10, 2011 IEP developed called for fifteen hours a week of specialized
instruction outside of general education, four hours per month of OT services, two

hours per month of physical therapy, 4 hours per month of speech-language

pathology, and two hours per month of behavioral support services. (DCPS-2 at p.11)






The March 10, 2011 IEP did not include five hours of specialized instruction in
general education as was included in the previous June 21, 2010 IEP. (DCPS-1 at p.8)
. Based on classroom assessments, tests, classroom observations and the DC BAS, the
general education teacher found the student was making progress and‘showi'ng
growth and receiving passing grades on her report card at the present time.
(Testimony of general education teacher)

. The student’s special education teacher works on reading, written language and math
with the student in the fifteen hours of pull-out services. The student’s IEP Progress
Reports prepared by the special education teacher and related service providers show
for this school year the student is progressing on all her IEP annual goals. The last
progress report for the period January 22, 2011 to March 25, 2011 states on
mathematics: “When asked to respond to a math question, her response is I don’t
know but she ends up responding correctly. She is demonstrating an understanding of
learning her multiplication facts, multiplying 2-3 digit by one digit, and multiplying 2
digit by 2 digit. Through her understanding she is exhibiting the same understanding
by completing homework assignments. We are currently working with finding the
area and perimeter of shapes, and [student] is demonstrating an understanding of the
concept.” (DCPS-4 at 45) For that period on reading, the IEP progress report states:
“She enjoys reading in class and likes to be the first person to read out loud. After
reading a passage, [student] can use evidence from texf to describe the character’s
traits.” (DCPS-4 at 46) On written expression the IEP progress report states for the

above period: “[Student] enjoys writing about activities with her family. Most of the

time she capitalized the beginning of sentences and in some instances, the subject and






verb are not in agreement, but [student] is able to write information on a given topic
using details.” (DCPS-4 at 46) The student is able to answer questions on reading
material. The special education teacher found the student has made great progress this
school year and agrees with the MDT recommendation in the March 10, 2011 IEP for
fifteen hours per week of specialized instruction outside of general education. She
disagrees with the parents request for more services because the student’s needs are
being met with the fifteen hours of specialized instruction. (Testimony of special
education teacher) The educational advocate in her observation of the special
education pull-out had no questions on the way the special education teacher was
teaching and agreed she was doing it according to the IEP and the student’s needs.
She also observed the general education teacher assisting the student one on one in
the reading class. (Testimony of educational advocate)

S. The parent has not visited the student’s class or talked to her teachers. (Testimony of
father) The general education teacher invited the parents for a parent/teacher
conference and sent home a letter in Spanish. The student returned the letter saying
the parents would come to a parent/teacher conference at a specific time, but the
pérents did not come in for the scheduled parent/teacher conference. (Testimony of
general education teacher)

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue three that School is an inappropriate

placement are as follows:






IIL.

1. The student has been attending this school year | School. She is
in the grade. (Testimony of general education teacher, special education teacher)

2. The student’s current IEP of March 10, 2011 is being implemented at

School. The student is receiving the fifteen hours per week of specialized
instruction outside of general education and all her related services as required in her
current IEP. (Testimony of special education teacher)

3. The student is making progress and showing growth toward meeting her IEP annual
goals in mathematics, reading and written expression. (IEP Progress Reports-DCPS-
4, testimony of special education teacher)

4. The student is making progress in the regular education class for reading and social
studies as shown by her passing grades on her report card and progress noted by her
general education teacher through daily classroom observations, classroom tests and
informal assessments. (Testimony of general education teacher )

CREDIBILITY FINDING
A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F.3d 194 (3" Cir. 2004) This hearing officer
finds the testimony in person of the student’s general education teacher and special education
teacher very credible. This hearing officer observed their demeanor and found their answers to
questions to be straightforward, thoughtful and precise. They both showed in depth knowledge

of the student and her needs. This hearing officer finds that their daily teaching with the student

gives great weight to their testimony on how the student is progressing in school.






DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows on
issue one- failure to fully implement the June 21, 2010 IEP:

The legal standard that applies to whether an implementation failure amounts to a denial
of a FAPE, as recently stated in Wilson v. D.C. (Civil Action 09-02424 March 18, 2011) by
Judge Henry Kennedy, is whether the aspects of the IEP not followed were “substantial or

- significant” or whether the deviations from the IEP’s stated requirements were “material”. Judge
Kennedy relied on the above quoted language in the Fifth Circuit decision of Houston
Independent School District v. Bobby R., 200 F. 3d 341 at 349 (5™ Cir. 2007). The Ninth Circuit
Court of Appeals in Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5 J, 502 F. 3d 811 at 822
((9th Cir. 2007) stated: “[A] material failure to implement an IEP violates IDEA. A material
failure occurs when there is more than a minor discrepancy between the services a school
‘provides to a disabled child and the services required by the child’s IEP.”; accord S.S. ex rel.
Shank v. Howard Road Acad., 585 F. Supp. 2d 56, 68 (D.D.C. 2008), Catalan v. D.C., 478 F.
Supp. 2d 73 (D.D.C. 2007). The student’s educational progress, or lack of it, may be probative
of whether there has been a significant shortfall. In Catalan, the district court found that missing
a few speech and language sessions was not enough to constitute a substantial deviation from the
IEP and a denial of a FAPE. In Wilson, the same federal judge who decided Catalan, held that
the District’s delay in arranging transportation services caused a nine-year-old boy to miss three
weeks of his four week ESY program amounted to a material implementation failure resulting in

a denial of a FAPE.
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In this case, the MDT agreed that the student did not receive the five hours per week of
specialized instruction in the general education setting. (See Findings of Fact #1.-2.) The student
did receive some specialized instruction for 10-20 minutes on an occasional basis when the
special education teacher brought the student back from the pull-out session. (See Findings of
Fact #1.-3.) The special education coordinator made a request to DCPS for an award of
compensatory education for the missed specialized instruction services and DCPS offered ten
hours of independent tutoring. (See Findings of Fact #1.-4) The person who determined the ten
hours of tutoring services did not talk to the student’s teachers or visit the school. (See Findings
of Fact #1.-4) The student is making academic progress at School. (See
Findings of Fact # I1.-3 & 4) The current IEP shows in present levels of performance that the
student is four years below grade level in math and two years below grade level in reading and
written expression. The student made gains between the initial Brigance Test assessment at the
beginning of this school year and the January 2011 assessment in math and reading. (See
Findings of Fact #1.-5) During the most recent IEP Progress Report from January 22, 2011 to
March 25, 2011, the student was progressing to meet her IEP annual goals in math, reading and
written expression. (See Findings of Fact #11.-4) The student is also passing in her most recent
report card period. (See Findings of Fact #11.-3) While the student is making progress at Takoma
Elementary School, she still is several years below grade level according to one assessment tool-
the Brigance Test. This hearing officer concludes based on the above Findings of Fact that the
failure to fully implement the student’s June 21, 2010 IEP in not providing the five hours of
specialized instruction per week in the general education setting is not a minor discrepancy, but

is material in light of the student’s severe deficits.
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| This hearing officer finds that DCPS’s failure to implement the student’s June 21, 2010
IEP resulted in a denial of a FAPE. Compensatory education is an equitable remedy for the
denial of a FAPE. In Reid v. District of Columbia, 401 F. 3d 516 (D.C. Cir. 2005), this Circuit
set out the standards for an award of compensatory education. “Under the theory of
‘compensatory education,” courts and hearing officers may award educational services...to be
provided prospectively to compensate for a past deficient program. Id. at 522 Designing a
compensatory education remedy requires “ a fact-specific exercise of discretion by either the
district court or a hearing officer.” Id. at 524 To assist the court or hearing officer’s fact specific
inquiry, “ the parties must have some opportunity to present evidence regafding [the
student’s]specific education deficits resulting frbm his loss of FAPE and the specific
compensatory measures needed to best correct those deficits.” Id. at 526 DCPS may be required
to “offer proof that the placement compensated for prior FAPE denials in addition to providing
some benefit going forward.” Id. at 525

In this case, counsel for petitioner did not present a plan for compensatory education on

the failure to implement the student’s IEP. The parent has the burden of “propos[ing] a well-
articulated plan that reflects [the student’s ] current education abilities and needs and is
supported by the record.” Phillips v. District of Columbia, 2010 WL 3563068, at *6, 55 IDELR
101 (D.D.C. Sept. 13, 2010) Neither party has requested an extension of time beyond the 45-day
timeline to supplement the record. The hearing officer cannot unilaterally extend the 45-day
timeline. 34 C.F.R. Section 300.515 (c). “Choosing instead to award [the parent] nothing does
not represent the ‘qualitative focus’ on [the child’s] ‘individual needs’ that Reid requires.”
Phillips at *6 quoting Nesbitt I, 532 F. Supp. 2d at 125. The hearing officer can determine the

amount of compensatory education that a student requiresk if the record provides him with

12






sufficient “insight about the precise types of education services [the student] needs to progress.”
Mary McLeod Bethune Day Acad. Pub. Charter Sch. v. Bland, 534 F. Supp. 2d 109, 130 (D.D.C.
2008) Findings to assist the hearing officer to tailor the compensatory education award to the
student’s unique needs should include the nature and severity of the student’s disability, the
student’s specialized educational needs, the link between those needs and the services requested
and the student’s current educational abilities. Branham v. District of Columbia, 427 F. 3d 7
(D.C. Cir. 2005)

The March 10, 2011 IEP includes the January 2011 Brigance assessment for the
student’s current level of performance that shows the student is four years below grade level in
mathematics and two years below grade level in reading and written expression. The special
education teacher’s more recent IEP Progress Report covering the period of January 22, 2011 to
March 25, 2011 shows more progress in the student reaching her IEP annual goals in reading,
writing and mathematics. (See Findings of Fact #I1.-4) The current instruction by the general
education teacher and special education teacher is addressing the student’s deficits and as
Findings of Fact #I1. 3 & 4 show the student is making academic progress, though more needs to
be done especially in mathematics. As noted above, the failure of counsel for petitioner to
present any compensatory education plan or testimony related to the amount of compensatory
education makes it more difficult to be precise in calculating the compensatory education award.
This hearing officer, however, concludes based on the current assessments of her teachers that an
award that is tailored to the student’s unique needs would be forty hours of one on one tutoring,
This award should enable the student to continue to make progress “to provide the educational
benefits that likely would have accrued from special education services the school district should

have supplied in the first place.” Reid, 401 F. 3d at 524.
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The second issue to address is whether the IEP developed on March 10, 2011 is
appropriate on the number of hours it provides for specialized instruction. Counsel for petitioner
argues that the fifteen hours per week of specialized instruction outside of general education is
insufficient to meet the student’s needs. In determining if the IEP is appropriate this hearing
officer must answer the question “is the individualized education program developed through the
Act’s procedures reasonably calculated to enable the child to receive educational benefits?” Bd.
of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, at 206-07 (1982). In Polk
v. Central Susquehanna Intermediate Unit 16, 853 F.2d 171 (3d Cir. 1988) cert denied, 488 U.S.
1030 (1989), The Third Circuit held that appropriateness under Rowley as applied to a student
with severe disabilities means more than trivial educational benefit. The Court held in Polk that
“...using Rowley’s own terminology, we hold that Congress intended to afford children with
special needs an education thét would confer meaningful benefit.” Polk at p.184 Other Circuits
have endorsed the Polk court’s interpretation of educational benefit in Doe v. Smith, 441 IDELR
544 (6™ Cir. 1989); Fort Zumwalt School District v. Clynes, 26 IDELR 172 (8™ Cir. 1991);
Roland M. v. Concord School Comm’n, 16 IDELR 1129 (1* Cir. 1991) and Hall v. Vance County
Board of Education, 557 IDELR 155 (4™ Cir. 1985) In Ridgewood Bd. of Educ. v. N.E., 30
IDELR 41,44 (3d Cir. 1999) and T.R. v. Kingwood Township Board of Education, 32 IDELR 30
(3d Cir. 2000) the Third Circuit held that an IEP must provide “meaningful benefit.” See also
A.Lex rel. Iapalucciv. D.C., 402 F. Supp. 2d 152 (D.D.C. 2005) (“...the appropriate focus of the
court’s review should be on whether DCPS is providing A.I. with an IEP that is reasonably
calculated to provide meaningful educational benefit.” Id. at p.167)

Findings of Fact #I1.-3 & 4 show that both the general education teacher and the special

education teacher see the student making academic progress. The special education teacher
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through her testimony and IEP progress reports has shown specific examples of the student’s
progress toward meeting her IEP goals in reading, writing and mathematics. This hearing officer
has found the testimony of both the general education teacher and the special education teacher
very credible. Both the general education teacher and special education teacher work with the
student on a daily basis and agree that the IEP’s provision of 15 hours per week of specialized
instruction outside of general education in the March 10, 2011 IEP is appropriate to meet the
student’s needs. The parent has not gone to the student’s classes or talked to her teachers. The
parents also did not go to a scheduled parent/teacher conference to discuss the student’s progress.
(See Findings of Fact #1I-5) This hearing officer therefore gives little weight to the parent’s
opinion that the student needs more hours of specialized instruction outside of general education.
The educational advocate made an observation in thé special education pull-out session and
found the teacher’s instruction appropriate to meet the student’s IEP and needs. She also
observed the general education teacher working one on one with the student to assist her on
instruction. (See Findings of Fact #11.-4) This hearing officer concludes that the March 10, 2011
IEP is “reasonably calculated to enable the child to receive educational benefits?” Rowley, 458
U.S. at 206-07

The third issue to address is whether the placement at School is
appropriate. The Supreme Court held in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U S. 176, 201 (1982) that IDEA was intended to provide a “basic floor of
opportunity” and an individualized plan “designed to provide educational benefit to the
handicapped child.” See Schoenbach v.District of Columbia, 309 F. Supp. 2d 71, at 80 (D.D.C.
2004) This Circuit has held that a school has met its obligation to provide a FAPE if the school’s

program “confers some educational benefit.” Kerkam v. Superintendent, District of Columbia
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Public Schools, 931 F 2d 84 (D.C. Cir. 1991) The analysis of the appropriateness of a public
school placement “is not comparative.” Jenkins. v. Squillacote, 935 F.2d 303, 305 (D.C.Cir.
1991) Although IDEA guarantees a FAPE, it “does not necessarily guarantee the child [with the
disability] the best available education.” Holland v. District of Columbia, 71 F;3d 41.7,419
(D.C.Cir. 1995). Nor does IDEA ensure that a FAPE will consist of the precise plan that the
parent desires. See Shaw v. District of Columbia, 238 F.Supp. 2d 127,139 (D.D.C. 2002). An
IEP must be ‘reasonably calculated’ to coﬁfer educational benefits on the child, ...but it need not
“maximize the potential of each handicapped child commensurate with the opportunity presented
non-handicapped children.” Rowley at 200, 207. , quoted in Anderson v. District of Columbia,
606 F. Supp. 2d 86, 92 (D.D.C. 2009) Academic success is an important factor “in determining
whether an IEP is reasonably calculated to provide education benefits.” Roark ex rel. Roark v.
D.C.,460 F. Supp. 2d 32, at 45 (D.D.C. 2006)

In this case, this hearing officer finds at Findings of Fact #II1.-2 that
School is implementing the student’s current IEP. This hearing officer also finds at Findings of
Fact #I11.-3 &4 that both the general education teacher and the special education teacher who
work with the student on a daily basis see the student making academic progress. This hearing
officer concludes that the student’s current placement is conferring educational benefits to the

student and is therefore appropriate. -
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ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

On issue one the failure to fully implement the June 21, 2010 IEP, this hearing
officer finds a denial of a FAPE and awards forty (40) hours of compensatory education to
be provided in the form of individual tutoring by an independent provider of the parent’s
choice at a maximum of sixty-five dollars ($65) an hour. The compensatory education
award is to be fully provided by September 1, 2011.

Issue two on the IEP being inappropriate is DISMISSED.

Issue three on the placement being inappropriate is DISMISSED.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).

Date: 5/10/11 Seymour DuBow /o/
Hearing Officer
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