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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office RECEIVED
810 First Street, N.E. i} C’ ) )
Washington, DC 20002 S R

[STUDENT],!
through the Parent/Guardian,*
Date Issued: 5/23/11

Petitioner,
Hearing Officer: Seymour DuBow
v
Case No:
DCPS,
Hearing Date:5/16/11 Room: 2009
Respondent.
HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
The studentisa  year-old male who is currently attending class at

The student has been found eligible for special education and related
services with the disability classification of Developmental Delay. (R-2, P-20) On April 5, 2011
counsel for petitioner filed a due process complaint. On April 11, 2011 a prehearing notice was
sent by this hearing officer for a prehearing conference on April 21, 2011. The Notice in bold
letters in the first paragraph stated: “Counsel shall provide to this hearing officer the date of
resolution meeting as soon as knoWn and a copy of the disposition form the day after the

resolution meeting.” Counsel for petitioners did not inform this hearing officer of the date of the

resolution meeting until the prehearing conference on April 21, 2011. On April 13,2011 a

resolution meeting was held and no agreement was reached. On April 18, 2011 counsel for

! Personal identification information is provided in Appendix A.






respondent DCPS filed a response. On April 21, 2011 the first prehearing conference was held
by telephone with counsel for petitioners Kiran Hassan of James E. Brown and Associates and
counsel for respondent Linda Smalls. A prehearing Order was issued on April 22, 2011 stating
that counsel for respondent DCPS would provide the April 2011 student IEP progress reports to
counsel for petitioner and counsel for petitioner would share those reports with the parents. A
May 24, 2011 MDT/IEP meeting had been scheduled and the counsel for the petitioner was to
explore with the parents withdrawing thisr complaint and awaiting the result of the MDT meeting.
A second prehearing conference was scheduled for May 2, 2011. At the second prehearing
conference, counsel for petitioner stated the parents still wished to pursue a due process hearing
despite the scheduled May 24, 2011 MDT meeting. A second prehearing Order was issued on
May 3, 2011 that stated the issues to be decided are 1. Did DCPS deny a FAPE by failing to
provide an appropriate IEP because the March 1, 2011 IEP did not allegedly contain appropriate
mathematics, reading, and written expression goals and did not include goals on social emotional
needs? 2. Did DCPS deny a FAPE by failing to conduct a Functional Behavior Assessment
before March 1, 20117 The relief requested is convening an MDT/IEP Meeting to review and
revise the student’s IEP and compensatory education.

The due process hearing convened at 9 a.m. on May 16, 2011 in Room 2009 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Kiran Hassen of
James E. Brown and Associates represented the petitioners and Linda Smalls represented' the
respondent DCPS. The hearing was closed. At the outset of the hearing, both the petitioners’
documents P-1-P-40 and respondent DCPS’s documents R-1-R-7 were admitted into evidence
without objection. All witnesses were sworn under oath prior to testifying. Counsel for

petitioners called as witnesses the mother, Dr. Ida Jean Holman and Chithalina Khanchalern-all






who testified in person. Counsel for respondent DCPS did not call any witnesses and rested on

the documents.

JURISDICTION

The hearing was convened on , 2011 pursuant to jurisdiction under Public Law 108-446,
The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as IDEA),
Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District of

Columbia Municipal Regulations.

BACKGROUND
The studentisa  -year-old male who is currently attending class at
The student has been found eligible for special education and related

services with the disability classification of Developmental Delay. (R-2, P-20) Counsel for
petitioners has raised the issues that the March 1, 2011 IEP is inappropriate because the IEP
goals for mathematics, reading and written expression are not resulting in progress, are similar to
the previous year IEP goals and there are no social and emotional goals. Counsel for petitioner
also maintains DCPS failed to do a Functional Behavior Assessment before the March 1, 2011
IEP. Counsel for respondent DCPS counters that the student’s IEP progress reports show the
student is progressing on all his IEP goals and a Functional Behavior Assessment has been

completed.






ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:

1. Did DCPS deny a FAPE to the student failing to provide an appropriate IEP because
the March 1, 2011 IEP did not allegedly contain appropriate mathematics, reading,
and written expression goals and did not include goals on social emotional needs?

2. Did DCPS deny a FAPE by failing to conduct a Functional Behavior Assessment
befére March 1, 2011?

Counsel for petitioner is seeking as relief the convening of an MDT meeting to review

and revise the student’s IEP and compensatory education.
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue one that the March 1, 2011 IEP goals in mathematics, reading
and written expression are inappropriate and that there are no social and emotional goals are as
follows:

L

1. Thestudentisa  -year-old male who is currently attending class at

The student has been found eligible for special education
and related services with the disability classification of Developmental Delay. (R-2,
P-20)

2. The student’s current March 1, 2011 IEP contains the following annual goals in
mathematics: “Annual Goal 1: [student]will count by rote to 100, count by tens to
100, and recognize numbers that are multiples of 10 up to 100 with 80 % mastery.

Annual Goal 2: [student] will represent, name and order sets of objects or pictures of





objects up to 50 with 80 % accuracy. Annual Goal 3: [student] will identify US coins
by name and match the coins with the appropriate name and amount (i.e., penny=1
cent). Annual Goal 4: Student will identify US coins by name with 80 % mastery.”
(R-2 at p.2, P-20 at p.2)

. The April 7, 2011 IEP Progress Report on Annual Goals prepared by the special
education teacher at School covering the period of January 22,
2011 to March 25, 2011 states the student is progressing in meeting all of the four
annual goals in mathematics stated in the above Findings of Fact #2. The special .
education teacher’s comments on the above annual goal 1 are that the student “is not
counting accurately to 100 yet. He does a better job at it when he looks at a number
chart. He can count by tens to 100 without a chart.” On annual goal 2 the student
“has shown that he can represent and order sets of objects to 50 with assistance. We
are working toward mastery and independent ability.” On annual goal 3 student “ has
shown that he can identify a penny, nickel, dime, and quarter. He sometimes says he
does not know when you ask him how much the coins are worth.” On annual goal 4
student “is close to mastering this goal. He has identified a penny, nickel, dime, and
quarter correctly, but not consistently. It is unclear if this is due to the effects of his
medication.” (R-4 at p.1-2)

. The student’s current IEP annual reading goal 1 is that the student will follow
directions of 2 or more steps with 100 % accuracy. Annual reading goal 2 is that the
student in response to an oral reading will share information, opinions and ask
questions when it is his turn with 80% accuracy. Annual reading goal 3 is that the

student in response to an oral reading, when questioned by the teacher, or when





telling about a personal experience, will describe people, places, things, location, size,
color, shape and action with 80% accuracy. Annual reading goal 4 is that the student
will be able to point to and touch the primary colors and match them to the
appropriate name. (R-2 at p.3-4)

The April 7, 2011 IEP Progress Report on Annual Goals prepared by the special
education teacher at School states the student is progressing in
meeting all of the four annual goals in reading as stated in the above Findings of Fact
#4. The special education teacher’s comments on annual reading goal 1 are that the
student can follow directions of 2 or more steps. On annual reading goal 2 the
comments are that he shares information and opinions in response to oral readings.
On annual reading goal 3 the comments are that he can describe items listed in annual
goal 3 when prompted. On annual reading goal 4 the teacher’s comments are that the
student can identify colors and name them. He is working on matching them to their
sight words. (R-4 a p.2-3)

. The student’s current IEP written expression annual goals are goal 1 to be able to
say/read and write simple Dolch Words with 80% mastery. Annual goal 2 is to write
his first and last name letters in order with 80% accuracy. Annual goal 3 is to write
letters of the alphabet with 80% accuracy. Annual goal 4 is to make straight lines and
circles with 80% accuracy. (R-2 at p.5)

. The April 7, 2011 IEP Progress Report on Annual Goals prepared by the special
education teacher at School states the student is progressing in
meeting all of the four annual goals in written expression. The special education

teacher’s comment on annual goal 1 is that the student can read and say some sight






10.

11.

words that are used in class. On annual written expression goal 2 the student can write

his first name with 100% accurately and just beginning to write his last name with

one letter missing. He was writing letters backwards before and now he is not doing
so for his name. On annual goal 3 he is looking carefully at the alphabet when
writing the letters. On annual goal 4, the teacher’s comment is he “loves writing
straight lines and circles. He will achieve mastery of this skill very soon.” (R-4 at
p.3-4)

The student’s annual goals in mathematics, reading and written expression are
measurable. (R-2, P-20)

The March 1, 2011 IEP does not contain social and emotional goals. (R-2)

The student had several behavior issues at school prior to taking medication for his
ADHD for the last three months. He was completing his assignments on the first
prescribed medication, but it made him “zombie-like”. (Testimony of mother) He
switched to a new medication two months ago and has been more playful and
focused. The student takes the medication before going to school. The medication is
effective through the school day. There have been no behavior problems since taking
the medication and the mother is not receiving calls from the school about her son’s
behavior. The student is completing his work with the medication. (Testimony of
mother)

The school staff, including the special education teacher, is aware the student is on

medication for his ADHD. (R-4 at p.2) At the time the March 1, 2011 IEP was

developed, the student was on medication for his ADHD.






12.

13.

14.

15

The student’s March 1, 2011 IEP provides for five hours a week of specialized

instruction outside of general education taught by the special education teacher. (R-2
atp.9, P-20 at p.9)

The annual goals in mathematics, reading and written expression on the March 1,
2011 IEP are almost the same annual goals as on the previous IEP of March 15, 2010.
(P-6 and P-20)

The IEP Progress Reports prepared by the speciél education teacher for the first

advisory from August 23, 2010 to October 28, 2010 show that the student is

progressing in meeting his annual goals in mathematics, reading and written

expression. (P-17)

. The IEP Progress Reports prepared by the special education teacher for the second

advisory from October 29, 2010 to January 21, 2011 show that the student is
progressing in meeting his annual goals in mathematics, reading, and written

expression. (P-17)

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue two not having a Functional Behavior Assessment before

developing the current March 1, 2011 IEP are as follows:

II.

1.

DCPS did a Functional Behavior Assessment (FBA) of the student on April 28, 2011.
The FBA states: “The student’s medication regimen according to his primary
teacher...continues to aid him medically be decreasing certain impulsive acts or
behaviors in the classroom. It must be noted that it takes time at least 30 minutes to 1

hour for the medication to take effect.” The FBA stated the MDT will convene an






IEP meeting to discuss the FBA along with other evaluations in order to gauge the
student’s progress this academic year. The FBA did state: “The student may benefit
from related services that can assist the student academically and socially.”(P-36 at
p4)
2. DCPS did a Behavioral Intérvention Plan for the student on April 28, 2011. (P-37)
3. DCPS referred the student for a FBA as a result of behavior issues at school. (P-3I6)
4. The record does not show any request from the parents for a FBA.
5. The record does show the parents’ counsel made a request for a psychological

evaluation on November 17, 2010. (P-12)

CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F.3d 194 (3rd Cir, 2004) Counsel for the
respondent objected on the basis of bias to Dr. Holman’s testimony because she is in the employ
of counsel for petitioners’ law firm James Brown and Associates. This hearing officer agrees
that her expert opinions are not independent and unbiased. Dr. Holman also has not worked with
pre-kindergarten and kindergarten children which she admitted in her testimony. This hearing
officer observed that she was unsure of the D.C. curriculum for pre-kindergarten and
kindergarten children. She also did not participate in the student’s MDT meetings, visit the
student’s school or talk to his teachers. She only reviewed documents. (Testimony of Dr.
Holman.) This hearing officer finds the testimony of Dr. Ida Jean Holman not credible and gives

no weight to her expert opinion on the student’s IEP goals.






DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows on
issue one:

“The burden of proof shall be the responsibility of the party seeking relief. Based solely
upon evidence presented at the hearing, an impartial hearing officer shall determine whether the
party seeking relief presented sufficient evidence to meet the burden of proof that the action
and/or inaction or proposed placement is inadequate or adequate to provide the student with a
FAPE.” 5 D.C.M.R. 3030.3

In determining if the IEP is appropriate this hearing officer must answer the question “is
the individualized education program developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits?” Bd. of Educ. of Hendrick Hudson
Cent. Sch. Dist. v. Rowley, 458 U.S. 176, at 206-07 (1982). In Polk v. Central Susquehanna
Intermediate Unit 16, 853 F.2d 171 (3d Cir. 1988) cert denied, 488 U.S. 1030 (1989), The Third
Circuit held that appropriateness under Rowley as applied to a student with severe disabilities
means more than trivial educational benefit. The Court held in Polk that “...using Rowley’s own
terminology, we hold that Congress intended to afford children with special needs an education
that would confer meaningful benefit.” Polk at p.184 Other Circuits have endorsed the Polk
court’s interpretation of educational benefit in Doe v. Smith, 441 IDELR 544 (6th Cir. 1989);
Fort Zumwalt School District v. Clynes, 26 IDELR 172 (8" Cir. 1991); Roland M. v. Concord
School Comm’n, 16 IDELR 1129 (1* Cir. 1991) and Hall v. Vance County Board of Education,
557 IDELR 155 (4" Cir. 1985) In Ridgewood Bd. of Educ. v. N.E., 30 IDELR 41,44 (3d Cir.

1999) and T'.R. v. Kingwood Township Board of Education, 32 IDELR 30 (3d Cir. 2000) the

10






Third Circuit held that an IEP must provide “meaningful benefit.” See also A.Lex rel. Iapalucci
v. D.C.,, 402 F. Supp. 2d 152 (D.D.C. 2005) (“...the appropriate focus of the court’s review
should be on whether DCPS is providing A.l. with an IEP that is reasonably calculated to
provide meaningful educational benefit.” Id. at p.167) |

In 4.1 ex rel. Iapalucci v. D.C, the Court upheld a hearing officer’s decision that the IEP
goals were appropriate based on reference to IEP progress reports that “contain a myriad of
specifics that substantiate the hearing officer’s finding of progress.” Id.at p. 169 In this case, the
IEP progress reports contain many specifics that also support a finding of progress on the student
meeting his annual IEP goals in mathematics, reading and written expression. (See Findings of
Fact#1.3,5,7,13, & 14)

In S.S. by Shank v. Howard Road Academy, 585 F. Supp. 2d 56, 70 (D.D.C. 2008), the
Court held: “The annual goals met the requirements of the IDEI4. The Court cannot say that the
IEP was not reasonably calculated to enable S.S. to derive educational benefit because it failed to
provide more specificity with respect to reading, written language and mathematics goals or to
provide additional short-term objectives in these areas.” In this case, the IEP goals in the March
1, 2011 IEP also meet the requirements of IDEIA pursuant to 20 U.S.C. Section 1414 (d)(1)(4)(i)
qnd 34 C.F.R. Section 300.320 (a)(2)(i)(4). The annual goals in the March 1, 2011 IEP are
measurable and meet the child’s needs that result from the child’s disability. (See Findings of
Fact#l1.2,4,6 & 8)

Counsel for petitioner argues that because the annual goals in the current March 1, 2011
IEP are similar to the previous March 15, 2010 IEP annual goals that the student is not making
progress. The IEP progress reports show, as discussed above, that the student is making progress

toward meeting his annual goals, but has not yet mastered them. Once he has mastered those

11





goals, new goals can be developed. Until that time, it is appropriate for DCPS to maintain
similar goals in the IEP. See 4.1ex rel. Iapalucciv. D.C., Id.

Counsel for petitioner also argues that the March 1, 2011 IEP is inappropriate for not
containing social and emotional goals. The testimony of the mother, however, is that there have
been no behavior problems since taking medication for ADHD and the mother is not receiving
calls from the school about her son’s behavior. The student is completing his work with the
medication. (See Findings of Fact #1. 10) The student started taking the medication three months
ago- before the current IEP was developed. (See Findings of Fact #1. 10) The school is aware of
the student being on medication and has noticed the improvement in his behavior. (See Findings
of Fact #1.11) Counsel for petitioner’s own witness- the mother- has with her testimony on the
positive effects of her son’s medication on his behavior undermined her counsel’s claim that the
IEP is inappropriate for not containing social and emotional goals. Counsel for petitioner has
failed to meet her burden of proof that the March 1, 2011 IEP is inappropriate.

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows on
issue two: DCPS has conducted a FBA on its own referral. (See Findings of Fact # II. 1 &3)
There has been no request by the parents for an FBA. (See Findings of Fact #II. 4) Counsel for
petitioners has failed to meet her burden of proof that if it was a procedural violation for DCPS
not to do an FBA before the March 1, 2011 IEP that it affected the student’s substantive rights
and resulted in a loss of educational benefits and a denial of a FAPE. Lesesne v. District of
Columbia, 447 F. 3d 828, 834 (D.C. Cir. 2006); accord Kingsmore ex rel. Lutz v. District of

Columbia, 466 F. 3d 118, 119 ( D.C. Cir. 2006) ; Schoenbach v. District of Columbia, 309 F.

12





Supp. 2d 71, 79 (D.D.C. 2004) Findings of Fact #I. 3,5,7,14 &15 show that the student is

progressing and receiving educational benefits pursuant to his IEP.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
Counsel for petitioners’ request for relief is DENIED and the case is DISMISSED

with prejudice.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the émount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).

Date: 5/23/11 Seymour DuBow 14/
Hearing Officer
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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened May 23, 2011, at the OSSE Student Hearing Office 810 First Street, NE,
Washington, DC 20003, in Hearing Room 2007.

BACKGROUND:

Student or “the student” is age in the grade and has been determined eligible as a
child with a disability under IDEA in need of special education and related services with a
disability classification of intellectual disability also known as mild mental retardation (“MR”).
The student is enrolled at a DCPS middle school hereinafter referred to as “School A.” He has
been enrolled at School A for the past three school years.

Petitioner filed a due process complaint on March 28, 2011, alleging, inter alia, DPCS had failed
to timely reevaluate the student and the student’s IEP and placement was inappropriate. Prior to
the hearing DCPS authorized Petitioner to obtain independent re-evaluations. Petitioner is
seeking, the student’s placement and DPCS funding at a private full time special education
school and compensatory education.

A resolution meeting was held on April 18, 2011.2 The parties did not resolve the complaint and
a pre-hearing conference was conducted on May 3, 2011.3 This Hearing Officer issued a pre-
hearing order on March 6, 2011, stating the issues to be adjudicated, the relief Petitioner is
seeking and Respondent’s position with regard to the complaint and/or defenses. ‘

DCPS maintains the student’s placement and IEP are appropriate and School A can and is
providing the student the services prescribed by his IEP, and the student has not been denied a
FAPE.

ISSUES: 4

The issues adjudicated are:

2 At the conclusion of the resolution meeting the parties agreed that the case would proceed to hearing at
the end of the 30-day resolution period and thus the 45-day timeline would begin after the last day of the
resolution period.

3 Attempts were made by this Hearing Officer to schedule the pre-hearing conference within a week of
the resolution session. This was the first date mutually available for both counsel.

4 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here and as stated in the pre-hearing order
are the issue(s) to be adjudicated.






1. Whether DCPS failed provide the student a free appropriate public education (“FAPE’)

failing to timely re-evaluate the student.5 DCPS has offered Petitioner independent
evaluations and this claim is resolved except for the issue of compensatory education for
alleged delay in conducting the reevaluations.

2. Whether DCPS failed provide the student a FAPE by failing to develop appropriate
IEPs?6

3. Whether DCPS failed provide the student a FAPE by failing to implement an appropriate
IEP? Petitioner alleges the student’s IEP calls for 25 hours per week out of general
education and School A cannot implement a full time special education IEP.

4. Whether DCPS failed provide the student a FAPE by failing to convene an appropriate
IEP team?”/

5. Whether DCPS failed provide the student a FAPE by failing to provide an appropriate
placement?8

5 Petitioner alleged on December 13, 2006, DCPS conducted a speech-language evaluation and since then
has failed to conduct a new speech-language evaluation. On June 8, 2007, DCPS conducted an
occupational therapy evaluation and has failed to conduct a new occupational therapy evaluation. On
November 30, 2007, DCPS conducted a psychological evaluation and since has failed to conduct a new
psychological evaluation. Petitioner alleged on November 28, 2007, DCPS attempted to conduct an
adaptive behavior (Vineland II) evaluation on the student but could not make any determinations or
recommendations because the evaluation did not contain an IQ score. Since November 28, 2007, DCPS
allegedly failed to conduct a new adaptive behavior evaluation.

6 Petitioner alleged DCPS failed to develop an appropriate IEP for the student on April 29, 2009, October
28, 2009, and June 17, 2010. Petitioner alleges on April 29, 2009, DCPS developed an IEP which
prescribes: no baselines in math, reading or written expression; and no Extended School Year (“ESY”)
rationale, goals, areas of concern, service determination, setting determination, beginning date, end date,
or time/frequency. On October 28, 2009, DCPS developed an IEP that prescribes: no baselines in most
areas of concern, inappropriate or no anticipated dates of achievement, an inappropriate needs statement
for his occupational therapy area of concern; and no ESY rationale, goals, areas of concern, service
determination, setting determination, beginning date, end date, or time/frequency. Petitioner alleged on
June 17, 2010, DCPS developed an IEP that prescribes inappropriate goals and objectives in math; an
inappropriate needs statement, impact statement, and goal and objective in speech-language, no baselines
or dates of achievement in the social/emotional area of concern; no needs statement or baselines in the
occupational therapy area of concern; and no ESY rationale, goals, areas of concern, service
determination, setting determination, beginning date, end date, or time/frequency.

7 Petitioner alleged DCPS failed to convene an appropriate IEP team on April 29, 2009 and June 17, 2010,
. Petitioner alleged that at the April 29, 2009, IEP meeting the student’s special education teacher was not
part of the IEP team. Petitioner alleges that at the student’s June 17, 2010, IEP meeting, neither the
student’s special education teacher nor a general education teacher was part of the IEP team.

8 Petitioner alleges DCPS has failed to provide the student an appropriate placement. Petitioner alleges
School is not an appropriate placement for the student; he is not progressing at School A, not receiving
educational benefit and school cannot meet the student’s needs.






RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-21 and DCPS Exhibit 1-9) that were all admitted
into the record and are listed in Appendix A. Witnesses are listed in Appendix B.

FINDINGS OF FACT:?

1.

The student is age in the : grade and has been determined eligible as a child
with a disability under IDEA in need of special education and related services with a
disability classification of intellectual disability also known as MR. The student is
enrolled at a DCPS middle school, School A. He has been enrolled at School A for the
past three school years. (Parent’s testimony, Petitioner’s Exhibit 2-1)

On December 13, 2006, DCPS conducted a speech-language evaluation. The student was
prescribed speech language services in this most recent IEP of 30 minutes per week.
DCPS did not conduct a speech language reevaluation prior to Petitioner filing the due
process complaint. DCPS thereafter authorized Petitioner to obtain and independent
speech-language evaluation. On April 28, 2011, an independent speech language
evaluation was conducted. The evaluator concluded “in the classroom [the student] may
have difficulty with recalling information, formulating grammatically correct sentences in
verbal and written expression, new vocabulary concepts, identifying relationships
amongst words and expressing himself verbally secondary to articulation and fluency. In
the classroom [the student] will require repetition of information and sporadic checks
throughout assignments to check comprehension.” The recommended the student’s
speech language services be increased from 30 minutes per week to 60 minutes per week
in individual sessions and/or groups as well as service implementation in the classroom.
(Petitioner’s Exhibits 2-6, 4-1, 9-1, 9-6)

On March 23, 2007, when the student was age nine in the fourth grade, DCPS
administered an educational evaluation of the student. On the Woodcock-Johnson III Test
of Achievement the student’s scores indicated age equivalency and grade equivalency in
broad math of 6-6 and 1.2 respectively; in academic skills 6-9 and 1.3 respectively. The
evaluator concluded the student’s academic skills were negligible and his sight-reading
ability and math calculation skills and spelling were also negligible. When compared to
others at his age level the student’s academic skills and his ability to apply those skills
were both within the very low range. (Petitioner’s Exhibit 5-1, 5-2)

On June &, 2007, when the student was age nine DCPS conducted an occupational
therapy evaluation. The evaluation revealed the student was performing in the low range

9 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may perhaps only cite
one party’s exhibit.






for upper extremity limb speed and dexterity and in the low range for visual motor
control, and he scored in the very low range for visual perceptual skills. The evaluator
recommended the student continue to occupational therapy (“OT”) services in order to
address decreased visual perceptual and visual motor control skills. DCPS did not
conduct an OT reevaluation Petitioner filing the complaint. An independent evaluation
was conduct by Petitioner with DCPS authorization and funding on April 27, 2011; the
student was age The evaluator concluded the student demonstrated a significant
delay in visual motor integration and visual perceptual skills and his overall writing
abilities to be poor. (Petitioner’s Exhibits 6-1, 8A-4)

. On November 30, 2007, when the student was age ten, DCPS conducted a psychological
evaluation and failed to conduct a new psychological evaluation prior to the complaint
being filed. The November 2007 evaluator determined based on the Wechsler
Intelligence Scale for Children- forth Edition (WISC-IV) the student had a full scale 1Q
of 55 in the extremely low range. The student’s verbal comprehension index, perceptual
reasoning index and working memory index and processing speed index were also all in
the extremely low range. (Petitioner’s Exhibit 8-4)

. On November 28, 2007, DCPS attempted to conduct an adaptive behavior (Vineland II)
evaluation on the student but could not make any determinations or recommendations
because the evaluation did not contain an IQ score. Since November 28, 2007, DCPS had
failed to conduct a new adaptive behavior evaluation. (Petitioner’s Exhibit 7)

. On April 18,2011, DCPS authorized petitioner to obtain independent evaluations:
comprehensive psychological, speech and language, occupational therapy, adaptive
behavioral. (DCPS Exhibit 5)

. The independent comprehensive psychological evaluation completed on May 9, 2011,
and found the student has extremely low cognitive ability:

On the Wechsler Intelligence Scales for Children 4" Edition:

Area Scaled Scores/Composite _Classification

Verbal Comprehension 63 Extremely Low
Perceptual Reasoning 65 Extremely Low
Working Memory 54 Extremely Low
Processing Speed 50 Extremely Low
Full Scale IQ 50 Extremely Low

On the Woodcock Johnson Achievement Assessment Third Edition:

Area Standard Scores GE Percentile
Brief Achievement 41 1.9 0.1
Broad Reading 46 2.0 0.1
Broad Math 32 1.5 0.1
Broad Written Lang. 53 22 0.1
Brief Reading 46 2.0 0.1
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Brief Math 32 1.5 0.1

Math Calc Skills 34 1.6 0.1
Academic Skills 36 2.0 0.1
Academic Fluency 46 1.9 0.1

(Petitioner’s Exhibit 10-7, 10-13)

The evaluator also determined based on the assessments conducted the student
displayed aggression and conduct problems, hyperactivity, anxiety, depression
and learning problems. The evaluator determined the student suffers from low
self-esteem and projects his perceived inadequacies outward at adults and
peers and bullying other students. He needs interventions and without them he
is at risk for delinquency, and drop out. The evaluator recommended that the
student be in a highly structured, low student to teacher ratio academic setting
where he can continue to have assistance from a special education teacher and
further develop his writing, reading and mathematical skills. The evaluator
also reviewed the student’s social and emotional goals in his most recent IEP
and observed that goal did not clearly state the frequency by which the
student’s progress relative to the goal would be measured and how the student
is being observed and assessed. (Dr. Nelson’s testimony)

In June 1997 with the student was age ten in the fourth grade DCPS conducted
a Vineland II — Adaptive Behavior Scales. The Vineland II assesses adaptive
behavior in four domains: communication, daily living skills, socialization and
motor skills. The student’s communication domain was in the 4” percentile.
His age equivalent in the sub-domains averaged 6:2. The evaluator concluded
the student’s adaptive functioning was low and his scores were higher than
only 2% of similarly aged individuals. His percentile rank for the daily living
skills domain was 1. The student’s age equivalents in the daily living skills
sub-domains were: personal — 4:5, domestic — 4:6 and community — 6:1. The
evaluator determined the student’s interpersonal relationship skills were
strength for him. His age equivalents for socialization sub-domains were 7:10
for interpersonal relationship sub-domain 4:7 for play and leisure time sub-
domain and 2:7 for coping skills sub-domains. The evaluator could not make
a determination of whether the student met the criteria for mental retardation
because no IQ score had been reported. (Petitioner’ Exhibit 7-4, 7-5)

An independent adaptive behavior assessment was conducted on May 15,
2011. The evaluator determined the student’s daily living skills were
moderately low for his age with age equivalency in the sub-domains of 7:6 in
the personal sub-domain, 10:0 in the domestic sub-domain and 6:9 in the
community sub-domain. The student’s socialization was moderately low for
his age group, with age equivalency for the sub-domains of 6:5 in interpersonal
relations, 5:7 for the play and leisure time and 6:7 for the coping skills. The
student’s motor functioning was adequate for his age group. The evaluator
concluded the student still qualified as a student with mild mental retardation.
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The evaluator recommended the student would benefit from social skills
training to enhance his adaptive functioning capabilities. (Petitioner’s Exhibit
11-2,11-3)

DCPS developed individualized educational programs (IEPs) for the student on April 29,
2009, October 28,2009, and June 17, 2010. The student’s April 29, 2009, IEP contained
no baselines in math, reading or written expression. Although the IEP prescribed
Extended School Year (“ESY”) services the IEP did not contain an ESY rationale, goals,
areas of concern, service determination, setting determination, beginning date, end date,
or time/frequency. (Petitioner’s Exhibit 1-2)

The student’s October 28, 2009, IEP prescribed the following weekly services: 1500
minutes of specialized instruction outside general education, 30 minutes of speech-
language pathology 30 minutes of behavioral support services and 60 minutes of
occupational therapy, all outside general education. The IEP also contained no baseline
for one of his math goals and no baseline for his written expression goal. The anticipated
date of achievement for the second math goal was the same date the IEP was developed.
The anticipated date of achievement for the other math goal was April 29,2010, The
anticipated date of achievement for other goals in the IEP was April 29, 2009. There was
no baselines or anticipated dates of achievement for none of the student’s
emotional/social/behavioral development goals. There were also no baselines in the area
of motor skills/physical development. There also no ESY rationale, goals, areas of
concern, service determination, setting determination, beginning date, end date, or
time/frequency. (Petitioner’s Exhibit 2)

The student’s June 17, 2010, IEP prescribed the following weekly services: 25.5 hours of
specialized instruction outside general education, 30 minutes of speech-language
pathology 30 minutes of behavioral support services and 60 minutes of occupational
therapy, all the outside general education setting. The IEP contains the following
social/emotional goal: [the student] will demonstrate growth in social emotional with
80% accuracy.” The goal does not indicate with what frequency and in what time frames
the student will be measured relative to this goal. The IEP also contained no baselines or
dates of achievement in the social/emotional area of concern; no needs statement or
baselines in the occupational therapy area of concern; and no ESY rationale, goals, areas
of concern, service determination, setting determination, beginning date, end date, or
time/frequency. (Petitioner’s Exhibit 3)

Because the student’s progress is slow it is important to closely measure his
performance relative to the past. The IEP having no baselines makes it
extremely difficult to measure the student’s progress. This and the delayed
evaluations may have resulted in the goals in each of the student’s IEPs being
similar and the present levels being the same in many of the IEPs. (Dr.
Holman’s testimony)

. DCPS convened an individualized educational plan (“IEP”) meeting on April 29, 2009.

Participating the meeting were the student’s special, and a regular
education teacher, along with the parent and other DCPS personnel.
Each attendee signed the IEP form as participants. (Petitioner’s Exhibit 1-1)





17. On June 17,2010, DCPS convened an IEP meeting for the student. The parent attended
the meeting along with her educational advocate. The student’s special education
teacher, participated in the meeting along with other DCPS
personnel. Each attendee signed the IEP form as participants. (DCPS Exhibit 2-1)

18. During the last three school years the student has attended School A he at first
fared pretty well. The student’s teacher still often calls to report when the
student has done well academically. However, lately, the student has
demonstrated more distractibility and has begun to bully and be bullied by
other students at School A. The student’s behavior has been meaner and he
has begun to mimic undesirable behaviors of other students. The student
becomes easily frustrated in attempts to do his school-work. Because the
student is around students who are not in special education and he has low
cognitive skills he gets taken advantage of by some of the general education
students and often gets into trouble at school. The student is in the eighth
grade now and is slated to move to high school next year. However, with his
behaviors of late and lack of academic skills the parent does not believe the
student is ready for such a change. The student can be easily negatively
persuaded by others. The student needs to catch up more academically before
going to high school. The parent believes the student would fare far better in a
school setting that has fewer total students and where the student can get more
one to one attention. (Parent’s testimony)

19. The student is provided 25 hours of specialized instruction by a certified special
education teacher and receives the related services in his IEP at School A. There are no
more than eleven students in the student’s classroom with his certified special education
teacher. There are often three staff members in the classroom who assist the students.
The student sometimes uses profanity and mimics inappropriate behaviors of other
students. The school has attempted had behavior modifications; however, the student still
exhibits these behaviors. The student’s behavior has worsened since he visited
and now doesn’t want to do the work in class, student teacher believes, because the
student thinks he will be going to another school. The student receives special subjects,
Music, French, and Physical Education and Art. The student takes one of these subjects
for 45 minutes each day. In these special subject areas and classrooms the student is only
with special education students. For each day the student spends 45 minutes at lunch
where he is with all students, including general education students. There are seven out of
the nine academic periods during the school day the student is with his special education
teacher. Each period lasts 45 minutes. Thus, the student is provided at least 25.5 hours
of specialized instruction out of general education with a special education teacher.

testimony)

20. On September 30, 2010, DCPS developed a BIP designed to stop the student from using
profanity and intimidating others who he perceives a vulnerable. “[The student] will
refrain from involving himself in situations that don not concern him and respond
appropriate to constructive criticism from staff.” (DCPS Exhibit 9)






21. The parent’s counsel engaged an educational advocate to assist the parent and/or student
at IEP meetings. The advocate attended the student’s most recent IEP meeting and also
observed the student at School A. The advocate also prepared a compensatory education
plan for the student for the alleged denials of FAPE. The advocate proposed that DCPS
provide the student 100 hours of independent tutoring and 100 hours of independent
mentoring that would focus on social skills and decision making, so the student will be
able to transition into independent living once his formal education is complete. She
believes these services would place the student in the position he would have been had he
not been provided appropriate IEPs and services. (Dr. Holman’s testimony, Petitioner’s

Exhibit 19)

22. The student has been accepted at located in
Washington, DC. is a private full-time special education school that provides
academic and vocational services to special education students. can provide the
student specialized instruction, behavior support services and other related services in his
IEP. There are a total of 54 students at from ages 6 to 22. All students are

special education students. Most students are District of Columbia residents for whom
DCPS is the LEA. There is a DCPS compliance monitor assigned to the school who
visits the school weekly if not more often. There are seven students currently in the
classroom that has been identified for the student; they range in age from thirteen to
fifteen. Generally the teacher to student ratio is 1 to 4. The school offers specialized
instruction and related services by certified teachers and professionals. There is a token
economy behavioral program in place and there is a transitional department; students age
15 or over receive life skill and job preparation training and career development
opportunities. The student had a three-day visit to the school and the staff at

staff found the student an appropriate candidate for their program. When he visited the
student was active, involved in the program, vocal and well behaved.

testimony)

CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (£)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (£f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 10 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the

10 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking






student/parent is seeking relief and has the burden of proof that the action and/or inaction or
proposed placement is inadequate or adequate to provide the student with FAPE.

34 C.FR. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that-- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements
of this part; (c) Include an appropriate preschool, elementary school, or secondary school
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

Issue: 1 Whether DCPS failed provide the student a free appropriate public education
(“FAPE’) failing to timely re-evaluate the student? Conclusion: DCPS failed to timely
reevaluate the student. Petitioner sustained the burden of proof by a preponderance of the
evidence. :

34 C.F.R. 300.303 provides: A public agency must ensure that a reevaluation of each child with a
disability is conducted in accordance with Sec. Sec. 300.304 through 300.311--

(1) If the public agency determines that the educational or related services needs, including
improved academic achievement and functional performance, of the child warrant a reevaluation;
or (2) If the child's parent or teacher requests a reevaluation.

(b) Limitation. A reevaluation conducted under paragraph (a) of this section--

(1) may occur not more than once a year, unless the parent and the public agency agree
otherwise; and (2) must occur at least once every 3 years, unless the parent and the public agency
agree that a reevaluation is unnecessary.

The evidence clearly demonstrates that several of the student’s evaluations including
psychological, occupational therapy, speech/language and adaptive were conducted when the
student was age ten in the fourth grade in 2007. Re-evaluations of the student should have been
conducted no later than 2010 unless there had been agreement that the evaluations were
unnecessary. There was no such agreement in this case. In at least one of these evaluations, the
evaluator recommended an increase in the student’s services. In addition, there seems to have
been little progress by the student in the years between these evaluations. Clearly, this
demonstrates harm to the student. The parent and the rest of an IEP team did not have the
benefit of these evaluations in timely manner to review and revise the student’s IEP,
programming and placement to ensure the student’s needs were being met. Consequently, the
Hearing Officer determines the student was denied a FAPE because these evaluations were not
timely conducted.

Issue 2: Whether DCPS failed provide the student a FAPE by failing to develop appropriate
IEPs? Conclusion: The student’s April 29, 2009, October 28, 2009, and June 17, 2010, IEP did
not contain the required data and these inadequacies impeded the child’s right to FAPE,

relief presented sufficient evidence to meet the burden of proof.
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significantly impeded the parent’s opportunity to participate in the decision making process
regarding provision of FAPE, and caused the child a deprivation of educational benefits.
Petitioner sustained the burden of proof by a preponderance of the evidence.

34 CFR 300.320 provides:

(a) General. As used in this part, the term individualized education program or IEP means
a written statement for each child with a disability that is developed, reviewed, and
revised in a meeting in accordance with Sec. Sec. 300.320 through 300.324, and that
must include--

(1) A statement of the child's present levels of academic achievement and functional
performance, including--

(1) How the child's disability affects the child's involvement and progress in the general
education curriculum (i.e., the same curriculum as for nondisabled children); or

(ii) For preschool children, as appropriate, how the disability affects the child's
participation in appropriate activities;

()

(1) A statement of measurable annual goals, including academic and functional goals
designed to--

(A) Meet the child's needs that result from the child's disability to enable the child to be
involved in and make progress in the general education curriculum; and

(B) Meet each of the child's other educational needs that result from the child's disability;
(ii) For children with disabilities who take alternate assessments aligned to alternate
achievement standards, a description of benchmarks or short-term objectives;

(3) A description of-- '

(i) How the child's progress toward meeting the annual goals described in paragraph (2)
of this section will be measured; and

(if) When periodic reports on the progress the child is making toward meeting the annual
goals (such as through the use of quarterly or other periodic reports, concurrent with the
issuance of report cards) will be provided; '
(4) A statement of the special education and related services and supplementary aids and
services, based on peer-reviewed research to the extent practicable, to be provided to the
child, or on behalf of the child, and a statement of the program modifications or supports
for school personnel that will be provided to enable the child--

(1) To advance appropriately toward attaining the annual goals;

(i1) To be involved in and make progress in the general education curriculum in
accordance with paragraph (a)(1) of this section, and to participate in extracurricular and
other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled
children in the activities described in this section;

(5) An explanation of the extent, if any, to which the child will not participate with
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nondisabled children in the regular class and in the activities described in paragraph
(a)(4) of this section;

(6)

(1) A statement of any individual appropriate accommodations that are necessary to
measure the academic achievement and functional performance of the child on State and
district-wide assessments consistent with section 612(a)(16) of the Act; and

(i1) If the IEP Team determines that the child must take an alternate assessment instead of
a particular regular State or district-wide assessment of student achievement, a statement
of why--

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is appropriate for the child; and

(7) The projected date for the beginning of the services and modifications described in
paragraph (a)(4) of this section, and the anticipated frequency, location, and duration of
those services and modifications.

The IEP is the central part of the special education process and the failure to develop an
appropriate IEP is a substantive denial of a Free Appropriate Public Education (“FAPE”). 20
U.S.C. § 1401 (9) (FAPE consists of special education and related services that are provided in
conformity with the student’s IEP, which in turn is to be developed according to a student’s
unique educational needs); 34 C.F.R. § 300.17; D.C. Mun. Regs. Tit. 5 § 3000.1. See also Scott
v. District of Columbia, (D.C. Cir.) 03-1672 DAR (March 31, 2006); and Board of Education of
the Hendrick Hudson Central School District v. Rowley, 458 U.S. 276, 182 (1982) (“The free
appropriate public education required by the Act is tailored to the unique needs of the
handicapped child by means of an Individualized Educational Program (“IEP”)).

On April 29, 2009, DCPS developed an IEP which prescribes: no baselines in math, reading or
written expression; and no Extended School Year (“ESY”) rationale, goals, areas of concern,
service determination, setting determination, beginning date, end date, or time/frequency. On
October 28, 2009, DCPS developed an IEP that prescribes: no baselines in most areas of
concern, inappropriate or no anticipated dates of achievement, an inappropriate needs statement
for his occupational therapy area of concern; and no ESY rationale, goals, areas of concern,
service determination, setting determination, beginning date, end date, or time/frequency. On
June 17, 2010, DCPS developed an IEP that prescribes inappropriate goals and objectives in
math; an inappropriate needs statement, impact statement, and goal and objective in speech-
language, no baselines or dates of achievement in the social/emotional area of concern; no needs
statement or baselines in the occupational therapy area of concern; and no ESY rationale, goals,
areas of concern, service determination, setting determination, beginning date, end date, or
time/frequency.

The evidence demonstrates student’s April 29, 2009, October 28, 2009, and June 17,2010, IEP
did not contain the required data. As Dr. Holman aptly pointed to in her testimony, because the
student’s progress is so slow, given his cognitive abilities it is all the more important that his IEP
contain the required baselines and present levels to effectively measure the student’s progress
and to adjust his program appropriately. These inadequacies in the student’s IEPs impeded the
student’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
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decision making process regarding provision of FAPE, and caused the child a deprivation of
educational benefits. Petitioner sustained the burden of proof by a preponderance of the
evidence.

Issue 3: Whether DCPS failed provide the student a FAPE by failing to implement an
appropriate [EP? Petitioner alleges the student’s IEP calls for 25 hours per week out of
general education and School A cannot implement a full time special education IEP.
Conclusion: DCPS at School A implement the student's IEP of 25 hours of specialized
instruction weekly. Petitioner did not sustain the burden of proof by a preponderance of
the evidence.

The student’s special education teacher credibly testified that the student is provided 25 hours of
specialized instruction by a certified special education teacher and receives the related services in
his IEP at School A. There are no more than eleven students in the student’s classroom with his
certified special education teacher. There are often three staff members in the classroom who
assist the students. The student receives special subjects, Music, French, and Physical Education
and Art. The student takes one of these subjects for 45 minutes each day. In these special subject
areas and classrooms the student is only with special education students. For each day the
student spends 45 minutes at lunch where he is with general education students. There are seven
out of the nine academic periods during the school day the student is with his special education
teacher. Each period lasts 45 minutes. Thus, the student is provided at least 25.5 hours of
specialized instruction out of a general education with a special education teacher.

Consequently, the Hearing Officer concludes there has been no denial of FAPE in this regard.

The student’s teacher acknowledged that the student sometimes uses profanity and mimics
inappropriate behaviors of other students. The school has attempted behavior modifications;
however, the student is still exhibiting some of these behaviors. The teacher noted the student’s
behavior has worsened since he visited and now he doesn’t want to do the work in class
because the he believes he will be going to another school. The Hearing Officer does conclude
that the student’s recent behavior difficulties render School A an inappropriate placement or
location of services, but the student’s behavior should be considered when the IEP teams meets
pursuant to the Order below.

Issue 4: Whether DCPS failed provide the student a FAPE by failing to convene an
appropriate IEP team? Conclusion: DCPS convened appropriate IEP teams on April 29,
2009, and June 17, 2010. Petitioner did not sustain the burden of proof by a
preponderance of the evidence.

34 CFR 300.321 provides: The public agency must ensure that the IEP Team for each child with
a disability includes--
(1) The parents of the child;
(2) Not less than one regular education teacher of the child (if the child is, or may be,
participating in the regular education environment);
(3) Not less than one special education teacher of the child, or where appropriate, not less
then one special education provider of the child;
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(4) A representative of the public agency who--

(1) Is qualified to provide, or supervise the provision of, specially designed instruction to
meet the unique needs of children with disabilities;

(ii) Is knowledgeable about the general education curriculum; and

(iii) Is knowledgeable about the availability of resources of the public agency.

(5) An individual who can interpret the instructional implications of evaluation results,
who may be a member of the team described in paragraphs (a)(2) through (a)(6) of this
section;

(6) At the discretion of the parent or the agency, other individuals who have knowledge
or special expertise regarding the child, including related services personnel as
appropriate; and

(7) Whenever appropriate, the child with a disability.

DCPS convened an individualized educational plan (“IEP”) meeting on April 29, 2009.
Participating the meeting was the student’s special, Ms. Kathleen Gall, and a regular education
teacher, Ms Genia Blackwell along with the parent and other DCPS personnel. Each attendee
signed the IEP form as participants.

On June 17,2010, DCPS convened an IEP meeting for the student. The parent attended the
meeting along with her educational advocate. The student’s special education teacher, Ms.
Melina Willoughby participated in the meeting along with other DCPS personnel. Each attendee
signed the IEP form as participants. Although there was apparently no general education
teacher at the student’s most recent IEP meeting, it appears that he only has special subjects of
Art, Music and PE with teachers other than his classroom special education teacher. There was
insufficient evidence presented by Petitioner that the absence of a general education teacher

- impeded the student’s right to FAPE, significantly impeded the parent’s opportunity to
participate in the decision making process regarding provision of FAPE, and caused the child a
deprivation of educational benefits.

This evidence demonstrates that the required participants were present at the student’s April 29,
2009, and June 17,2010, IEP meetings and there was no denial of FAPE in this regard.

Issue 5: Whether DCPS failed provide the student a FAPE by failing to provide an
appropriate placement? Conclusion: The student’s IEP prescribes the student receive 25.5
hours of specialized instruction and related services all in a out of general education
setting. DCPS has provided this requirement during the 2011-2012 school year at School A.
Petitioner did not sustain the burden of proof by a preponderance of the evidence.

A student’s placement is to be in the least restrictive environment and in a school that is capable
of meeting the student’s special education needs. See Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C.§ 1402 (9) (D) (“FREE APPROPRIATE PUBLIC
EDUCATION- The term ‘free appropriate public education’ means special education and related
- services that include an appropriate preschool, elementary school, or secondary school education
in the state involved” [and] “are provided in conformity with the individualized education
program”); § 1401 (29) (D) (“The term ‘special education means specially designed instruction,
at no cost to the parents, to meet the unique needs of a child with a disability [. . . 1.”); 34 C.E.R.
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§ 300.17 & 39; 34 C.F.R. § 300.116 (placement is to be based on student’s IEP as determined by
team including the parents); 34 C.F.R. § 300.327 & 300.501 (c); D.C. Mun. Regs. Tit. SE §
3013.1-7 (LEA to ensure that child’s placement is based on the IEP); and D.C. Mun. Regs. Tit.
SE § 3000.

Petitioner alleges School A is not an appropriate placement for the student; he is not progressing
at School, not receiving educational benefit and school cannot meet the student’s needs.
However, the evidence did not convince the Hearing Officer that the placement and location of
services at School A is inappropriate. The evidence demonstrates the student is being provided
the special education services prescribed by his IEP and in the [EP’s least restrictive
environment.

Although there was some testimony that the student’s mimics other students’ inappropriate
behaviors by both the parent and the classroom teacher, this testimony was insufficient for the
Hearing Officer to conclude that the conditions at School A are such that this location of services
is inappropriate.

There was sufficient evidence presented that Kennedy can provide the specialized instruction,
behavioral supports and vocational services that can meet the student’s needs and implement his
IEP; however, based on the conclusion that the student’s IEP can be and is being implemented at
School A, the Hearing Officer will not grant the requested relief of DCPS funding for the student
at Kennedy.

The Hearing Officer notes, however, that the student is in the eighth grade at a middle school and
is slated to change school locations in the 2011-2012 school year. There has apparently been no
determination yet made where the student’s ESY and services for the 2011-2012 school year will
be provided. Thus, the Hearing Officer directs as a part of the Order below that in addition to the
actions directed to be taken relative to the student’s IEP, that an IEP team with the parent’s
participation discuss and determine the student’s location of services for the coming school year
at the IEP meeting ordered below. The Hearing Officer advises that if the student is slated to
transition to a public high school setting that careful consideration be given to the concerns
expressed about the student’s behavior and propensity to mimic other students’ inappropriate
behaviors and that the team attempt to make the wisest choice for the student not simply a
routine school assignment.

As to compensatory education for the denials of FAPE that have been found - compensatory
education is an equitable remedy. Reid, 401 F.3d at 523. Under the theory of compensatory
education, "courts and hearing officers may award educational services ... to be provided
prospectively to compensate for a past deficient program." Id. at 522. "the inquiry must be fact-
specific and, to accomplish IDEA's purposes, the ultimate award must be reasonably calculated
to provide the educational benefits that likely would have accrued from special education -
services the school district should have supplied in the first place." Reid, 401 F.3d at 524, To aid
the court or hearing officer's fact-specific inquiry, "the parties must have some opportunity to
present evidence regarding [the student's] specific educational deficits resulting from his loss of
FAPE and the specific compensatory measures needed to best correct those deficits." Id. at 526.
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The student has been denied a FAPE by not being timely reevaluated and by his IEPs being
inappropriate as a result and missing requirements that serve to ensure the student is making
progress. The student has made limited academic progress and his social and behavioral
concerns have recently increased. Had his evaluations been conducted timely and the IEPs
appropriately updated the student may have well made greater academic progress and had fewer
behavioral concerns. It seems reasonable that the proposed tutoring and mentoring services will
help address the lack of progress and behavioral concerns that have resulted from DCPS failures
to this student. The Hearing Officer concludes as compensatory education for the denials of
FAPE there was credible testimony by Dr. Holman that the student would benefit from the
tutoring and mentoring services in the amounts proposed. Consequently this Hearing Officer
concludes the student should be provided torturing and mentoring services in the amounts
suggested and in the Order below.

ORDER:

1. DCPS shall within fifteen (15) calendar days of date of this Order convene an IEP
meeting for the student and (1) review the student’s independent evaluations, (2) review
and revise the student’s IEP to create appropriate baselines in all goal areas, (3) review all
goals for appropriateness and consider suggested modification of goals presented by the
parent and/or representative, (4) include anticipated achievement dates for all goals, (5)
determine the student’s ESY services, (5) include in the IEP all required information
relative to the ESY services, and (6) consider and determine the student’s location of
services for ESY and the 2011-2012 school year.

2. DCPS shall provide the student as compensatory education for the denials of FAPE, 100
hours of independent tutoring and 100 hours in independent mentoring at DCPS
prescribed rates.

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §1415(i)(2).

Coles B. Ruff, Esq.
Hearing Officer Date: June 8, 2011

16










DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

STUDENT HEARING OFFICE
STUDENT, )
By and through PARENT,1 )
) -
Petitioner, ) Case No. e
v ; Bruce Ryan, Hearing Officer - -
DISTRICT OF COLUMBIA ) . g
PUBLIC SCHOOLS, ) Issued: June 7,2011
) "
Respondent. ) —-—

HEARING OFFICER DETERMINATION

I. INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed March 24, 2011, on behalf of a

-year old student (the “Student™) who has been determined to be eligible for special education
and related services as a child with a disability under the IDEA. The Student currently attends a
D.C. public charter school (the “Charter School”), for which DCPS acts as the local educational
agency (“LEA”). Petitioner is the Student’s grandmother.

Petitioner claims that DCPS has denied the Student a free appropriate public education
(“FAPE”) by (a) failing to conduct timely re-evaluations, and (b) failing to provide an
appropriate individualized education program (“IEP”) and placement at the March 18, 2011 team
meeting. The IEP developed at the 03/18/2011 meeting provides for 11 hours per week of
specialized instruction in a General Education (inclusion) setting, with no related services.

DCPS filed its Response on April 7, 2011, which asserts that (a) DCPS authorized an

independent functional behavior assessment (“FBA”) on April 7, and is in the process of

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






completing a comprehensive psychological assessment, and (b) the IEP is appropriate and will be
reviewed further once the independent evaluations are received.

A resolution session was also held on April 7, 2011, which did not resolve the Complaint,
and the statutory 30-day resolution period ended as of April 23, 2011. A Prehearing Conference
(“PHC”) was then held on May 10, 2011.

The parties filed five-day disclosures on May 19, 2011; and the Due Process Hearing was
held on May 26, 2011. Petitioner elected for the hearing to be closed.

At the Due Process Hearing, the following Documentary Exhibits were admitted into
evidence without objection:

Petitioner’s Exhibits: P-1 through P-23,

Respondent’s Exhibits: R-1 through R-8.

In addition, the following Witnesses testified on behalf of each party:

Petitioner’s Witnesses: (1) Parent-Petitioner; and (2) the

Student’s educational advocate (“EA”).

Respondent’s Witness: Special Education Coordinator (“SEC”),
Charter School.

II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
- D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is June 7, 2011.

III. ISSUE AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in
the following issues being presented for determination at hearing:
(1) Triennial Reevaluations. — Did DCPS deny the Student a FAPE by

failing to conduct timely triennial re-evaluations of the Student by February
20117






2) Inappropriate IEP and Placement. — Did DCPS deny the Student a
FAPE by failing to provide an appropriate IEP and placement at the March
18,2011 MDT meeting? Petitioner’s objections to the IEP and placement
are set forth on page 9 of the Complaint (subparagraphs a-f).

Specifically, Petitioner alleges that the IEP fails to provide: (a) sufficient
hours of instruction in an outside general education setting; (b) sufficient
therapeutic interventions to address his social, emotional, and behavioral
needs, including an FBA and counseling; (c) the small student-teacher
ratio that he requires; (d) placement in a full-time educational setting,
which is alleged to be the least restrictive environment (“LRE”) for the
Student; and (€) adequate transition statements, as the Student will turn 16
before the IEP expires; and the IEP (f) is not based on current evaluations.

Petitioner originally requested the following relief in her Complaint: (a) that the IEP be
amended to provide for a “full-time outside general education” program and to include a
behavior intervention plan (“BIP”); (b) that DCPS fund the private placement of the Student with
transportation; (c) that DCPS fund independent evaluations to include vocational, comprehensive

psychological, neuropsychological, and FBA; and (d) appropriate compensatory education.

Prior to corhmencing the hearing, Petitioner withdrew the private placement relief
requested under paragraph (b) above. She also limited the requested independent evaluation
relief in paragraph (c) above to the neuropsychological, in light of DCPS’ recent authorization of
the other requested independent evaluations. See R-3 (05/ 17/2011 IEE authorization for
psychological and vocational); R-4 (05/03/2011 IEE authorization for FBA).

In addition, at the outset of the due process hearing, DCPS’ counsel stated that DCPS was
willing to add counseling services to the Student’s IEP, thus effectively mooting that aspect of

Issue 2 and the requested relief thereunder.

IV. FINDINGS OF FACT

1. The Studentisa  -year old student who has been determined to be eligible for special
education and related services under the IDEA as a child with a disability. His primary
disability is Other Health Impairment (“OHI”). R-1.

2. The Student currently attends the Charter School, and DCPS acts as the LEA for the
Charter School. See Complaint & Response, Parent Testimony. The Charter School

operates on a “full inclusion” model for special education. See SEC Testimony.





3. The Complaint alleges that on or about April 9, 2010, Petitioner sent to DCPS (through
counsel) a written request for re-evaluations of the Student to be conducted. However,
Petitioner did not present a copy of any such written request as evidence in this
proceeding, see P-10 (containing only fax cover sheets and transmission reports dated
04/09/2010); the educational advocate who testified had only been involved in the matter
since June 2010; and Petitioner’s testimony was not specific with regard to either the date
or scope of the alleged written request. See Parent Test. Nevertheless, there are other
documents referencing a letter dated 04/09/2010 requesting an FBA, a neuropsychological
evaluation, and a vocational evaluation of the Student, see, e. g, P-7(MDT 06/14/2010
meeting notes), and this fact was not disputed by DCPS. Accordingly, the Hearing Officer
finds that Petitioner did submit such a written request to DCPS on or about April 9, 2010.

4. On or about June 14, 2010, DCPS convened a meeting of the Student’s MDT/IEP team. |
At this meeting, Petitioner indicated concerns about the Student’s behavior and requested
that counseling services be added to the Student’s IEP. P-7; Parent Test. The IEP team
also discussed Petitioner’s request for an FBA, a neuropsychological evaluation, and a
vocational evaluation of the Student. Id. The team agreed to have comprehensive
evaluations completed “to bring evals. up to date” when the 2010-11 school year began.
P-7, p. 3. Specifically, DCPS agreed to conduct a psycho-educational evaluation, an FBA,
and a vocational career assessment. However, the team decided that it did not need to
complete a neuropsychological evaluation at that time. Id. It was felt that the
psychological evaluation would help determine the need for a further neuropsychological
evaluation. See EA Test. See also P-8 (06/14/2010 Student Evaluation Plan, noting that
“MDT agreed to comprehensive psycho-educational assessment to address grandmother’s
concerns related to behavior and academic problems during school year”).

5. On or about October 29, 2010, DCPS convened a meeting of the Student’s MDT/IEP team
for his annual IEP review. This appeared to be a “rush meeting” designed to comply with
annual review requirements since the prior IEP was about to expire. E4 Test. * Petitioner
and the EA again requested that updated evaluations and/or triennial re-evaluations be

conducted, and the team again agreed that updated evaluations were appropriate. See P-6;

? Petitioner’s Complaint does not challenge the timeliness of the annual IEP review, however.






10.

11.

EA Testimony. The Charter School asked to wait for the results of the evaluations to
identify areas of need, and thus the team decided to maintain the same level of services
with updated goals in the IEP at that time. P-6, p. 4.

On or about March 18, 2011 ,.DCPS convened another meeting of the Student’s MDT/IEP
team to review and update the IEP, and review the Student’s grades and credits. R-1, p. 1.
The team discussed that the Student was on track for having enough credits for a 10"
grader, but that his GPA is only 1.9. Id.’ There were no attendance issues, but teachers
reported issues of distractibility. /d. It was also reported that the Student continued to take
medication for his ADHD issues. Id. See also P-3.

At the March 18, 2011 meeting, Petitioner and the EA expressed concern regarding the
Student’s academic progress. They requested a smaller class size and a less distracting
setting than the inclusion setting in which the Student was presently placed. R-1, p. 11; P-
3; P-4; EA Test. Petitioner also again requested to have psychological counseling added
to the IEP. Id. The Charter School stated that it wanted to add counseling services, but felt
it could not do so without an updated psychological evaluation. P-4, p. 7; EA Test.

The Student’s IEP developed at the March 18, 2011 meeting provides for 11 hours per
week of specialized instruction in the General Education (inclusion) setting, with no
counseling or other related services. R-1, p. 5. The IEP also includes a Post-Secondary
Transition Plan for the Student that purports to begin on 10/30/2010 and end on
06/15/2011. Id, p. 9. The Student’s previous IEP was dated October 30, 2009. P-11.

On or about April 7, 2011, apparently as a result of the resolution process, DCPS
authorized an independent FBA, which Petitioner accepted on May 3, 2011. R-4.

On or about May 17, 2011, following the PHC in this case, DCPS authorized (a) an
independent psychological evaluation (to include clinical, educational, and social
component), and (b) an independent vocational assessment of the Student. R-3.

On or about May 18, 2011, a day before the disclosures were filed in this case, DCPS
developed a new Draft IEP (dated 05/24/2011). R-2. The Draft IEP was not the product of
any IEP team meeting and provides identical services in the same general education

(inclusion) setting. Id.; see EA Test.; SEC Test.

3 Atthe time of this IEP meeting, the Student was failing Geometry and Biology. See P-12; P-13; R-S5.





12. On May 18, 2011, Petitioner also obtained an independent FBA report. P-21.

V. DISCUSSION AND CONCLUSIONS OF LAW

A. Suinmag
The Hearing Officer concludes that Petitioner met her burden of proving that DCPS
failed to complete the Student’s required triennial re-evaluations in a timely manner. However,
Petitioner failed to meet her burden of proving that the March 18, 2011 IEP and placement were
not reasonably calculated to confer educational benefits on the Student. Petitioner also failed to
prove any educational harm from DCPS’ delay in completing the triennial reevaluations beyond
February 2011, sufficient to support entitlement to compensatory education, or met her burden of

proposing a well-articulated plan for compensatory education in accordance with Reid v. District
of Columbia, 401 F.3d 516 (D.C. Cir. 2005). Other appropriate equitable relief is awarded.

B. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to evaluate and failures to develop an
appropriate IEP. Based solely upon the evidence presented at the due process hearing, an
impartial hearing officer must determine whether the party seeking relief presented sufficient
evidence to prevail. See DCMR 5-E3030.3. The recognized standard is preponderance of the
evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw
v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415(1)(2)(C)(iii).

C. Issues/Alleged Denials of FAPE
Petitioner claims that DCPS denied the Student a FAPE by (1) failing to conduct timely

and appropriate re-evaluations, and (2) failing to develop an appropriate IEP and placement at
the March 18, 2011 team meeting. The IDEA requires that all students be provided with a Free
Appropriate Public Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under
public supervision and direction, and without charge; meet the standards of the
SEA...include an appropriate preschool, elementary school, or secondary school
education in the State involved; and are provided in conformity with the
individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 C.F.R. §
300.17; DCMR 5-E3001.1.






For the reasons discussed below, the Hearing Officer concludes that Petitioner has

met her burden of proof on Issue 1, but has failed to meet her burden of proof on Issue 2.

1. Triennial Re-Evaluations

The IDEA and its implementing regulations provide that a public agency “must ensure
that a reevaluation of each child with a disability is conducted” if either (1) the public agency
determines that the educational or related services needs ... of the child warrant a reevaluation”
or (2) “the child’s parent or teacher requests a reevaluation.” 34 C.F.R. §300.303 (a). The
regulations further provide (as a “Limitation™) that such a reevaluation: “(l)bmay occur not more
than once a year, unless the parent and the public agency agree otherwise; and (2) must occur at
least once every three years, unless the parent and the public agency agree that a reevaluation is
unnecessary.” Id. §300.303 (b). Moreover, the reevaluation must be conducted in accordance
with §§300.304 through 300.311, which includes the requirement that the evaluation be
“sufficiently comprehensive to identify all of the child’s special education and related services
needs....” §300.304(c) (6); see, e.g., Herbin v. District of Columbia, 362 F. Supp. 254, 43
IDELR 110 (D.D.C. 2005) (giving effect to clear statutory language, without triggering
conditions); Letter to Tinsley, 16 IDELR 1076 (OSEP June 12, 1990) (triennial reevaluation

“must be a complete evaluation of the child in all areas of the child’s suspected disability....”).

Petitioner claims that DCPS denied the Student a FAPE by failing to conduct timely re-
evaluations of the Student in certain specified areas (namely, psychological, vocational, and
FBA). Petitioner alleges that triennial reevaluations should have been completed by no later than
February 2011. See Complaint, p. 7. ¢ Petitioner requested the specified reevaluations as early as
April 2010, and the team discussed and agreed with most of her request at IEP meetings held in
June and October 2010, and again in March 2011. DCPS recognized the need for such re-
evaluations, but then never conducted them. Instead, after the Complaint was filed in this case,
DCPS finally authorized Petitioner to obtain independent evaluations covering all but the
requested neuropsychological evaluation. At the time of the due process hearing, the independent

FBA had just been completed, and the other independent evaluations were still outstanding.

* The February 2011 triennial reevaluation date appears to be derived from the date of the Student’s prior
psychological evaluation report dated 02/05/2008 (P-18), and DCPS has not disputed this date.






Petitioner has shown by a preponderance of the evidence that DCPS should have
conducted an updated psychological, a vocational evaluation, and FBA as part of a triennial
comprehensive reevaluation of Petitioner by approximately February 2011. DCPS did not even
begin the process by issuing IEE letters authorizing independent evaluations in these areas until
April and May 2011. While DCPS should be permitted a reasonable period of time to complete a
triennial re-evaluation, see Herbin, supra, the Hearing Officer concludes that it has not acted in a

timely manner in this case.

The failure to act on a request for independent evaluation or re-evaluation is not a “mere
procedural inadequacy”; “such inaction jeopardizes the whole of Congress’ objectives in
enacting the IDEA.” Harris v. DC, 561 F, Supp. 2d 63, 68-69 (D.D.C. 2008). Accordingly, the
Hearing Officer concludes that DCPS’ failure to conduct re-evaluations on a timely basis
constitutes a denial of FAPE to Petitioner. Alternatively, the Hearing Officer would conclude
that DCPS’ procedural violation has impeded the child’s right to a FAPE in this regard. See 34

C.F.R. 300.513 (a) (2); Lesesne v. District of Columbia, 447 F. 3d 828 (D.C. Cir. 2006).

2. Failure to Provide an Appropriate IEP and Placement

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65
(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). An IEP is a comprehensive
written plan that must include, among other things: (a) “a statement of the special education and
related services and supplementary aids and services ...and a statement of the program
modifications or supports for school personnel that will be provided for the child”; and (b) an
explanation of the extent, if any, to which the child will not participate with non-disabled
children in any regular classes. 20 U.S.C. 1414(d)(1)(A)(i). See also 34 C.F.R. 300.320; DCMR
5-E3009.1.

To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably -
calculated” to confer educational benefits on the child, but it need not ‘maximize the potential of
each handicapped child commensurate with the opportunity presented non-handicapped
children.” Anderson v. District of Columbia, 109 LRP 18615 (D.D.C. 2009), slip op. at 6,






quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982). > Judicial and hearing
officer review of IEPs is “meant to be largely prospective and to focus on a child’s needs
looking forward; courts thus ask whether, at the time an IEP was created, it was ‘reasonably
calculated to enable the child to receive educational benefits.’” ¢ Moreover, DCPS must
periodically update and revise an IEP “in response to new information regarding the child’s
performance, behavior, and disabilities.” Maynard v. District of Columbia, 54 IDELR 158
(D.D.C. 2010), slip op. at p. 6.; see 34 C.E.R. 300.324.

The issue of whether an IEP is appropriate is a question of fact for hearing. See, e.g.,
S.H. v. State-Operated School Dist. of Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately,
the question ...is whether or not [the] defects in the ...IEP are so significant that [DCPS] failed
to offer [the Student] a FAPE.” N.S. v. District of Columbia, 2010 WL 1767214, Civ. Action
No. 09-621 (CKK) (D.D.C. May 4, 2010), p. 20).

Petitioner claims that the Student requires an IEP and placement in a éetting wholly
outside general education, with full-time specialized instruction and a small student-teacher
ratio.” However, Petitioner has not shown by a preponderance of the evidence that the
03/18/2011 IEP should have included these program elements, based on the information
available at the time the IEP was developed, or that the Student requires a more restrictive, full-
time placement. The evidence also shows (inter alia) that the Charter School has provided
accommodations and modifications to the inclusion setting to address the Student’s attention
issues, including preferential classroom seating to minimize distractions, extended time on tests
and assignments, and examinations in the SEC’s office. See SEC Test. In addition, while some
of the Student’s grades have declined this year, his DC-BAS scores have increased from Below
Basic to Basic to Proficient in Reading/Language Arts and from Below Basic to Basic in
Mathematics. /d., see R-6. Thus, Petitioner has failed to prove that the March 18, 2011 IEP was

not “reasonably calculated” to confer educational benefits on the Student when it was created.

> See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. *).

8 Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann
v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an IEP is appropriate “can only be
determined as of the time it is offered for the student, and not at some later date”).

7 Petitioner also claims that the 03/18/2011 IEP lacks an adequate post-secondary transition plan. See
Complaint, p. 9. However, Petitioner failed to present any evidence at hearing as to how the transition plan was
inadequate to meet the Student’s needs.






Since DCPS has recently authorized several independent evaluations, moreover, it makes
little sense to try to revise the Student’s IEP before collecting such information. See 34 C.F.R.
300.324 (a). As the Licensed Clinical Psychologist who conducted the independent FBA notes,
while the Student “has a primary disability of Other Health Impaired ..., there is no
documentation to verify a diagnosis of ADHD.” P-21, p. 7. She thus recommends that a
“Comprehensive Psychological Evaluation would assess whether or not [the Student] meets the
criteria for ADHD ....[and] will also determine if he is a young man with learning or emotional
difficulties.” P-21, p. 8. This, in turn, may well inform the team’s judgment concerning the
nature and amount of specialized instruction and related services the Student requires. Similarly,
the independent vocational assessment will provide additional relevant information for the IEP
team to consider in making any changes to the transition plan. Hence, DCPS should promptly
reconvene the IEP team to review the results of these independent evaluations, and then review
and revise the IEP as warranted, as soon as they are received. Of course, the IEP must drive the

nature of the educational placement, and not vice versa. See 34 C.F.R. 300.116 (b) (2).
D. Requested Relief

The IDEA authorizes the Hearing Officer to fashion “appropriate” relief, e.g., 20 U.S.C.
§1415(i)(2)(C)(iii), and such authority entails “broad discretion” and implicates “equitable
considerations,” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993); Reid v.
District of Coldmbia, 401 F.3d 516, 521-24 (D.C. Cir. 2005). In this case, the Hearing Officer
has ordered appropriate equitable relief for the above denial of FAPE, as set forth in the Order
issued below. DCPS is ordered to convene an IEP team meeting within 30 calendar days of
receiving the results of the authorized independent evaluations to (a) review the evaluations, and
(b) review and revise the Student’s IEP, as appropriate.

Petitioner’s request to order the funding of an independent neuropsychological evaluation
is denied, since the evidence shows that the yet to be completed comprehensive psychological
will help determine the need for a neuropsychological assessment. This ruling is without
prejudice to Petitioner’s renewing such request with DCPS based on the results of the
independent psychological evaluation.

With respect to Petitioner’s request for compensatory education relief, the Hearing

Officer concludes that Petitioner has failed to prove any educational harm from DCPS’ delay in






completing triennial reevaluations beyond February 2011 — either for the approximately one-
month period to the date of the Complaint, or the approximately three-month period to the date
of hearing. Nor has Petitioner met her burden of proposing a well-articulated plan for
compensatory education, in accordance with the standards of Reid v. District of Columbia, 401
F.3d 516 (D.C. Cir. 2005), as discussed at the prehearing conference, see Prehearing Order, § 7.

In fact, Petitioner’s compensatory education proposal is premised on a time period (April
2010 to March 18, 2011) that is significantly over-inclusive with respect to the denial of FAPE
found herein. This HOD does not find that DCPS denied a FAPE to the Student beginning on the
date of Petitioner’s first request for re-evaluations (April 2010), or 60 days thereafter (i.e., mid-
June 2010, as is also suggested in the proposal). See P-22. The HOD finds only that DCPS
should have completed the requested re-evaluations by no 1ater than February 2011, the triennial
date alleged in the Complaint. As reflected in the discussion under Issue 1 above, the Hearing
Officer does not construe Section 300.303 of the IDEA regulations as requiring DCPS to
conduct a specific re-evaluation requested by a parent sooner than once every three years. The
regulations expressly provide that a re-evaluation requested by a parent “may occur not more
than once a year” (absent agreement), and that it “must occur at least once every 3 years ....” 34
C.F.R. 300.303 (b) (containing “Limitation” regarding a “reevaluation conducted under
paragraph (a)” of Section 300.303).

The Hearing Officer notes that this determination is without prejudice to Petitioner’s
claiming a need for compensatory education services in any further proceedings before the IEP
team, or in any due process complaint that may be filed after DCPS reviews the completed
independent evaluations and reviews and revises (as appropriate) the Student’s IEP. If the
results of the delayed evaluations can establish the need for additional or different services in the
IEP, then at that time Petitioner may well be able to demonstrate educational harm and propose a
compensatory education plan that is “reasonably calculated to provide the educational benefits
that likely would have accrued from special education services the school district should have
supplied in the first place” had it re-evaluated the Student in a timely manner. Reid, supra, 401
F.3dat 524. °

® Such claims should not be precluded by principles of res judicata, since they would necessarily be based
on actions or inactions by DCPS occurring after the date of the current Complaint and HOD (i.e., review of

independent evaluations, further delayed completion of the Student’s triennial re-evaluation, and review and revision
of the IEP). '
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VL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Within 20 calendar days of this Order, DCPS shall convene a meeting of the
Student’s MDT/IEP Team for the following purposes: (a) to revise the 03/18/2011
IEP to include at least 60 minutes per week of behavioral support services (i.e.,
counseling); and (b) to review the recently completed independent FBA and
develop a behavior intervention plan (“BIP”) based on the FBA.

2. Within 30 calendar days of DCPS’ receipt of the final report of the remaining
independent evaluations authorized by DCPS, DCPS shall convene a meeting of
the Student’s MDT/IEP Team for the following purposes: (a) to review the results
of the independent evaluations; (b) to reviewing and revise, as appropriate, the
Student’s IEP, based on the results of the independent evaluations, as well as
academic and behavioral performance to date; (c) to discuss and determine an
appropriate educational placement and setting that can meet the Student’s unique
needs and implement the revised IEP for the 2011-12 school year; and (e) to
discuss and determine whether any additional evaluations of the Student are
needed at this time, including a neuropsychological evaluation.

3. At the meeting convened pursuant to paragraph 2 above, the MDT/IEP team may
also, in its discretion, discuss and determine if any additional services are
warranted to compensate for the delay in completing the Student’s triennial
reevaluation. Petitioner shall also have the right to bring a due process complaint
requesting compensatory education relief for any denials of FAPE occurring
hereafter, including any continued delay in completing the Student’s triennial
reevaluation and/or developing a revised IEP.

4, Any delay in meeting any of the deadlines in this Order caused by Petitioner or
Petitioner’s representatives (e.g., absence or failure to attend a meeting, or failure
to respond to scheduling requests) shall extend the deadline by the number of
days attributable to such delay.

5. All other requests for relief in the Due Process Complaint filed March 24, 2011,
are DENIED.

6. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —
J AL )
4’,’6/"-‘ ' /r‘)
Dated: June 7, 2011 Impartial Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of, Date Issued: June 7, 2011
[Student], '
Hearing Officer: Jim Mortenson e o
Petitioner, .
Case No:
v (Expedited Discipline)®

District of Columbia Public Schools (DCPS),

Respondent.

IS

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioner on April 18, 2011. The Petitioner is
represented by Karin Hassan, Esq., and the Respondent is represented by Kendra Berner, Esq. A
resolution meeting was held on April 29, 2011, and did not result in a settlement or any other
agreements. A response was filed on May 2, 2011. A prehearing conference was held on May 3,
2011, and a prehearing order issued on that date.

The hearing was held on May 24, 2011, in room 2006 ét 810 First Street NE, Washington,
D.C. The Independent Hearing Officer (IHO) requested, during the hearing, information on the

Student’s eligibility for special education services if and when it became available following the

" Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination,

? This matter involves an appeal of a manifestation determination or disciplinary placement pursuant to 34 C.F.R. §
300.532.






hearing (the Student had not been determined eligible at the time of the hearing). This
information was provided on June 1, 2011, indicating the Student had been determined eligible.
The due date for the hearing officer’s determination (HOD) is June 8, 2011, pursuant to 34

C.F.R. § 300.532(c)(2). This HOD is issued on June 7, 2011.

II. JURISDICTION
This hearing proc‘ess was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chaps. 30 and 2510.

IIL. ISSUES, RELIEF SOUGHT, AND DETERMINATION
The issue to be determined by the IHO is:
Whether the Respondent changed the Student’s placement for more than ten school
days in the school year for disciplinary reasons without a manifestation
determination?
The substantive requested relief includes:

1) Return to School.

2) Independently provided speech and language, occupational therapy, and functional
behavioral assessments.

3) A manifestation determination that the Student’s behavior was a manifestation of his
disability.

Based on the findings of fact and conclusions herein, this IHO has determined that the

Student’s placement was changed for more than ten school days and no manifestation

determination was held. This IHO has also determined these were procedural failures and they





did not result in a denial of FAPE, and the Respondent’s placement of the Student at

is not a change in placement.

IV. EVIDENCE

Five witnesses testifiéd at the hearing. Three for the Petitioner and two for the Respondent.
The witnesses for the Petitioner were:

1) Petitioner, Student’s Mother (P)

2) Dr. Kara Covington, Psychologist (K.C.)?

3) Chithalina Khanchalern, Advocate, (C.K.)
The witnesses for the Respondent were:

1) Andrew Bolton, Case Compliance Manager (A.B.)

2) Principal, School
33 documents were disclosed by the Petitioner and 28 were admitted into evidence. (The IHO

excluded five documents as redundant.) The Petitioner’s exhibits are:

- Ex.No. Date Document
P3 April 29,2011 Resolution Meeting Notes
P7 [Undated] Comprehensive Psychoeducational Evaluation
P38 [Undated] Comprehensive Psychoeducational Evaluation
P9 September 27, 2007 Behavior Plan
September 28, 2007 Behavior Plan
October 1, 2007 Behavior Plan
October 10, 2007 Behavior Plan
October 11, 2007 Behavior Plan
P10 September 28, 2007 Student Support Team History Intervention Data
P11 [Undated] Student Report [Grade 3, 2008]
P12 [Undated] 4™ Grade Report Card
P13 [Undated] Student Report [Grade 4, 2009]
P14 November 16, 2009 Letter from Jennings to Parent
P15 [Undated] 5" Grade Report Card SY 2009
P16 May 12, 2010 Administrative Due Process Complaint Notice
P17 June 9, 2010 Proposed Settlement

? Expert opinion on Student’s behaviors.





Ex. No.

Date

Document

P18

P19
P20
P21
P22
P23
P24
P25
P26
P27

P28

P29

P 30

P 31
P32
P 33

September 16, 2010

December 3, 2010
January 21. 2011
February 14, 2011
February 22, 2011
March 16, 2011
March 25, 2011
April 8, 2011
April 14,2011
February 9, 2011
February 14, 2011
March 2, 2011
March 7, 2011
March 31, 2011
April 5, 2011
[Undated]

April 11,2011

April 27,2011

April 27,2011
April 11,2011

April 5, 2011
February 14, 2011
March 2, 2011
[Undated]

March 7,2011
February 9, 2011
March 31, 2011
[Undated]
[Undated]

May 17,2011

Multidisciplinary Team (MDT) [IEP team] Meeting
Notes

Report to Parents on Student Progress
Report to Parents on Student Progress
Teacher Questionnaire

Report to Parents on Student Progress
Notice of Final Disciplinary Action
Report to Parents on Student Progress
Notification of Scheduled Hearing Date
Notice of Final Disciplinary Action
Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Student Discipline Report 08/23/2010 to
04/11/2011

Period to Daily Conversion Attendance Summary
16 Aug 2010 to 27 APR 2011
Attendance Summary 16 Aug 2010 to 27 APR 2011
Student Discipline Report 08/23/2010 to
04/11/2011

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form

Office Discipline Referral Form
Resolution Meeting Notice

Resume - Kara Thompson Covington
Compensatory Education Plan

Ten documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

Multidisciplinary Team (MDT) [IEP team] Meeting

Letter of Invitation

Ex.No. = Date Document
R1 September 16, 2010
Notes
R2 December 13, 2010
R3 February 25, 2011

Letter of Invitation





Ex. No.  Date Document

R4 May 5, 2011 Letter of Invitation

RS May 9, 2011 Email from Douds to Hassan

R6 May 11, 2011 Email from Douds to Hassan
May 11, 2011 Email from Khanchalern to Douds

R7 May 17, 2011 Email from Douds to Khanchalern
May 17, 2011 Confirmation of Meeting Notice

R8 April 5, 2011 Office Discipline Referral Form

R9 May 4, 2011 Notice of Proposed Disciplinary Action

R 10 May 4, 2011 Notice of Final Disciplinary Action

Y. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1.

The Student is an  year old learner who was attending the  grade at

School since the fall of 2010.*

An initial evaluation had begun in the summer of 2010 and was completed after the due
process hearing in this matter, finding that the Student is eligible for special education and
related services.’

The Student was disciplined and suspended off-site for six days during the 2010-2011 school
year as of the end of March 2011.% The Student was disciplined and suspended out of school
at least seven additional days starting on or about April 7, 2011.”

On April 14, 2011, the Petitioner was notified the Student could attend

during the remainder of his suspension, until June 17, 2011. is a public

* Testimony (T) of P, P 8.

5 P 17, Petitioner’s Notice Regarding Student’s Eligibility, June 1, 2010 (requested by the IHQO at the hearing). The
reasons for the excessive delay in the completion of the evaluation are not material or relevant to the findings and
determination of the issue in this case.

Sp28,P29.

7P 26.

¥ P 26. (R 9 indicates the Student is not permitted to attend school at all. However, P 26 and R 10, written May 4 and
nearly identical to P 26, along with the testimony of A.Z. convinces this IHO that the Student was indeed permitted -
to attend school at Choice Academy.)






school were some of the students with challenging behavior from
School are sent, regardless of disability unless another setting is appropriate.’

5. No manifestation determinations were made for the Student.'°

V1. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. A free appropriate public education (FAPE) for a child with a disability under the IDEA is
defined as:

special education and related services that —

(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. §300.17.

2. A child who has not been determined to be eligible for special education and related services
and who has engaged in behavior that violated any rule or code of conduct of the Respondent,
may assert any of the applicable protections provided for in the Individuals with Disabilities
Education Improvement Act, if the Respondent had knowledge that the child was a child with
a disability before the behavior that precipitated the disciplinary action occurred. D.C. Mun.
Regs. tit. 5, § 2510.22, 34 C.F.R. § 300.534. The Respondent is deemed to have knowledge
that a child is a child with a disability if the parent has requested an evaluation of the child.

D.C. Mun. Regs. tit. 5, § 2510.23, 34 C.F.R. § 300.534.

*TofAZ.
WTofAZ





- 3. A child with a disability generally may not be removed from his educational placement for
more than ten school days. 34 C.F.R. § 300.530(b).

4. In this case, the Respondent is deemed to have had knowledge that the Student was a child
with a disability at the time of both of his suspensions out of school because the evaluation
process had been underway for nearly a year. The Student’s out of school suspensions
exceeded 10 school days on or about April 13, 2011, in violation of 34 C.F.R. § 300.530(b).""

5. A change in placement occurs if: 1) The child is not afforded the opportunity to continue to
appropriately participate in the general education curriculum; 2) The child does not continue
to receive the services specified in the IEP; or 3) The child will not continue to participate
with non-disabled children to the extent they would have in their current placement.
Discipline Procedures (§ 300.530(b)) 71 Fed. Reg. 46715 (2006).

6. In tlﬁs case, when the Student was suspended but prior to his placement at
he was not afforded the opportunity to participate in the general curriculum and so his
placement had been changed under 34 C.F.R. § 300.530. Following the opportunity to go to

. there was no change in placement because the Student had the opportunity
to continue to appropriately participate in the general curriculum and to continue to
participate with nondisabled students to the extent he had prior to being moved to
The implementation of the IEP is not a factor because he did not yet have one as the
evaluation process was still underway. The Student’s placement had been changed for
approximately 13 days total. Services need only be provided to a student with a disability
following the tenth day of removal, thus the Student was denied approximately three days of
education. See 34 C.F.R. § 300.530(b)(2). This amount, for this Student who was not yet

receiving special education and related services, in not a significant deprivation of service.

"' No special circumstances were present in this case pursuant to 34 C.F.R. § 300.530(g).
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7. A manifestation determination is an examination of whether a student’s conduct was caused
by or had a direct and substantial relationship to his disability, or was the result of a failure to
implement the student’s IEP. 34 C.F.R. § 300.530(e)(1). Such a determination must be made
within ten school days of any decision to change the placement of a child with a disability
because of the conduct. Id.

8. No manifestation determination was made in this case, in violation of 34 C.F.R. § 300.530(¢).

9. A determination that a child was denied a FAPE must be on substantive grounds. 34 C.F.R. §
300.513(a). A procedural violation may result in a determination that a child was denied a

FAPE “only if the procedural inadequacies-

(i) Impeded the child’s right to a FAPE;
(ii) Significantly impeded the parent’s opportunity to participate in the decision-making process regarding
the provision of a FAPE to the parent’s child; or

(iii) Caused a deprivation of educational benefit.

34 C.F.R. § 300.513(a).

10. The Student was not harmed by the procedural inadequacies in this case. Had a manifestation
determination been held concerning either the first six days he was suspended in March or the
next seven days in April, there could be no finding that the behavior was a manifestation of
his disability because the initial evaluation was still underway and so he was not yet
determined to have a disability and had no IEP. Furthermore, the Petitioner’s right to
participate in decision-making concerning the provision of FAPE to the Student likewise
cannot be found to have been significantly impeded because the evaluation was pending.
Thus, the violations found herein resulted in no deprivation of a FAPE or educational benefit
to the Student. The Student is now reportedly eligible for special education and related

services and is entitled to an IEP with special education designed to enable him to be





involved in and progress in the general education curriculum and meet all of his other needs

resulting from his disability, providing him educational benefit.

VII. DECISON
The Respondent prevails because despite its procedural violations noted herein, no denial of

a FAPE occurred.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered that

this matter is hereby dismissed with prejudice.

S

IT IS SO ORDERED.

Date: June 7. 2011

Independent Hearing Officer






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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