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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., 2™ Floor
Washington, DC 20002
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Date Issued: June 3, 2011
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Case No:
District of Columbia Public Schools
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HEARING OFFICER DETERMINATION

Background

Petitioner, the mother of Student, filed a due process complaint notice on 03/25/11,
alleging that Student had been denied a free appropriate public education (“FAPE”) under the
Individuals with Disabilities Education Act (“IDEA”).

Petitioner stated multiple allegations against the District of Columbia Public Schools
(“DCPS”) that included the public school system’s failure to evaluate her  year old childwithin
the prescribed statutory timeframe, failure to comply with child find obligations to identify and
evaluate Student, failure to develop an appropriate Individualized Education Program (“IEP”),
failure to provide a location of services that could implement Student’s IEP, failure to issue a
Prior Written Notice that complied with the requirements of the IDEA, and failure to provide
Petitioner meaningful participation in the placement decision. Petitioner argued that Student’s
educational needs could not be met in the combination general education and special education
setting with the level of services offered by DCPS in June 2010. Petitioner sought tuition
reimbursement for the 2009-2010 and 2010-2011 school years and a nonpublic school placement
for the 2011-2012 school year.

DCPS asserted that Petitioner had enrolled Student in a private school long before she
approached DCPS for funding and that Petitioner never intended to have Student attend a public
school. DCPS argued that Student’s needs were not so severe as to warrant a full-time IEP and

! Personal identification information is provided in Appendix A.
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segregated placement and that the combination setting should be tried first with the appropriate
supports and accommodations. DCPS asserts that the initial IEP it finalized in June 2010 was
reasonably calculated to provide Student with a FAPE and the site location offered by DCPS was
able to implement the initial IEP. Therefore, DCPS had not denied Student a FAPE and
Petitioner was not entitled to tuition reimbursement and prospective placement at a private
special education school.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (“D.C.M.R.”); and 38 D.C. Code 2561.02.

Procedural History

The due process complaint was filed on 03/25/11. This Hearing Officer was assigned to
the case on 03/28/11. Both parties waived the resolution meeting, effective 04/04/11. The 30-
day resolution period ended on 04/04/11, the 45-day timeline to issue a final decision began on
04/05/11, and the final decision was initially due on 05/19/11. See 34 C.F.R. 300.510, 300.515.

The due process hearing, which was initially scheduled to begin at 9:00 a.m. on 05/12/11
and continue on 05/13/10, began at 1:00 p.m. on 05/12/11 at the request of Petitioner with the
understanding that if the hearing could not be concluded on 05/13/11, Petitioner would request a
continuance. At the end of a full day of testimony on 05/13/11, the hearing had not concluded.
Petitioner requested and was granted a continuance to 05/24/11, and the due process hearing
concluded on that date. As a result, the due date for the final decision was extended until
06/03/11.

The due process hearing was a closed hearing. Petitioner was represented by Matthew
Bogin, Esq. and DCPS was represented by Daniel McCall, Esq.. Neither party objected to the
testimony of witnesses by telephone. Petitioner participated in person throughout the hearing.

Petitioner presented seven witnesses: Petitioner; Student’s uncle; an expert in psychology
and neuropsychology; an expert in special education; an expert in IEP development and special

education programming; an expert in speech and language pathology; and Head of High School
at

DCPS presented three witnesses: DCPS Special Education Coordinator (“SEC”); DCPS
Special Education Teacher (“SET”); and DCPS general education teacher (“GET”).

Petitioner’s disclosures dated 05/05/11, containing a witness list and Exhibits P-1 through
P-21, were timely filed and admitted into evidence without objection.
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DCPS’ disclosures dated 05/05/11, containing a witness list and Exhibits DCPS-1
through DCPS-13 (hereinafter referred to as R-1 through R-13), were timely filed and admitted
into evidence without objection.

Parties agreed to the following stipulation:

#1. Petitioner and DCPS both agreed to meet on 05/25/10 to review all evaluations and
determine eligibility.

The issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by DCPS’ failure to evaluate Student and
determine eligibility within 120 days of the initial referral. ‘

Whether Student was denied a FAPE by DCPS’ failure to comply with its child find
obligations to locate, identify and evaluate Student since 08/20/09.

Whether Student was denied a FAPE by DCPS’ failure to develop an appropriate IEP on
06/22/10.

Whether was an appropriate school for the
implementation of Student’s initial IEP.

Whether Student was denied a FAPE by DCPS’ failure to issue a Prior Written Notice on
06/22/10 that complied with the content requirements of the IDEA.

Whether Student was denied a FAPE by Petitioner being denied meaningful participation
in the placement decision that occurred on 06/22/10.

For relief, Petitioner requested reimbursement for tuition paid at for the 2009-
2010 and 2010-2011 school years, and placement at - for the 2011-2012 school year.

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. Student, a  -year old resident of the District of Columbia, has always attended
private schools in the District of Columbia. She attended for grades 1-6 which
has a general education curriculum and she attended for grades 7-8 which has a full-
time specialized instruction curriculum.’

#2. During elementary school, Student evidenced difficulties with auditory processing
that resulted in severe deficits associated with understanding academic assignments across all
subjects and she received direct speech and language services outside of the general education

? Testimony of Petitioner.
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curriculum to address these deficits beginning in the 3™ grade.® As early as 2" grade, it became
evident that Student needed special education services in order to function and achieve any
degree of success in the general education curriculum. Despite accommodations that were put
into place beginning in the 2™ grade, Student was to be retained at the end of the 4™ grade, but
Petitioner did not allow it. Rather, Petitioner pushed Student forward with a dedicated in-class
tutor for 2 hours/day for 4 days/week. However, by 6™ grade, Student required and received
special education services outside of the general education curriculum for at least 2-3 hours/week
in addition to the in-class tutoring. And still, Student struggled mightily to keep up with the
general education class. By the beginning of Student’s 6™ grade year, Petitioner finally
acknowledged that her child would require full-time specialized instruction in junior high school
because the curriculum would be more rigorous and abstract. By the end of Student’s 6th grade
year in June 2009, Petitioner had enrolled Student at and Student attended

summer program during the summer of 2009. Around that time, Petitioner became
aware of the “IDEA Program,” which she understood to be “a program under the law where
students are entitled to special education if they have learning disabilities and could attend a
private institution to meet their needs.*”

#3. On 08/20/09, Petitioner went to to explore what
services Student could receive as a non-attending student because Petitioner intended for Student
to continue schooling at the Petitioner was directed to the DCPS Private-Religious
Office (“DCPS-PRO”) to obtain forms and submit them there. Petitioner went to the DCPS-
PRO office the same day and obtained a verification of her D.C. residency, but it wasn’t until
12/07/09 that Petitioner, through her educational advocate/consultant, submitted a Student
Referral For Special Education Services with lengthy documentation to the DCPS-PRO. The
purpose of this referral was to begin the evaluation process to determine whether or not Student
was a child with a disability who required special education services.® The documentation
submitted by Petitioner consisted of classroom observations conducted by Petitioner’s advocate
dated October 2009, teacher referral/reports dated October 2009, a Diagnostic
Educational Evaluation dated 04/29/07, progress reports dated August 2007,
Wechsler Intelligence Scale for Children (WISC) testing results dated May 2006, Woodcock
Johnson-III achievement testing results dated 09/01/09, a Comprehensive Speech and Language
Assessment dated 06/08/09, and IEP dated 09/30/09.” On 12/30/09, DCPS
acknowledged receipt of the referral® and met with Petitioner and Petitioner’s representatives on
01/11/10 to set up a Student Evaluation Plan and analyze the existing data that had been
submitted by Petitioner.’

#4. On 01/11/10, the documentation that was submitted by Petitioner was reviewed by
the Multidisciplinary Team (“MDT”) that included DCPS, Petitioner and Petitioner’s
representatives. DCPS accepted the Speech and Language Assessment dated 06/08/09 and the
educational evaluation dated 09/01/09, but determined that a psychological evaluation was

* P-6: Testimony of Petitioner.

* Testimony of Petitioner.

> Id.

8 P-1; P-3: Testimony of special education expert.
7 P-2; Testimony of special education expert.
SR-1.

’R-2.
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necessary in order to determine eligibility for Student under DCPS criteria. Petitioner
volunteered to obtain a psychological evaluation at her own expense. '’

#5. In April 2010, DCPS received from Petitioner a copy of an independent
neuropsychological evaluation dated 03/01/10, which was reviewed by DCPS in writing on
05/20/10, and DCPS did not disagree with the findings or data in the evaluation, but disagreed
with the recommendations that Student required placement in a special education school."’

#6. On 04/27/10, DCPS initiated the scheduling of a MDT meeting to review the
independent neuropsychological evaluation and other existing data, and determine eligibility.'?
DCPS and Petitioner agreed to a meeting date of 05/25/11, but the meeting did not take place."
On 05/25/11 and 05/28/10, DCPS contacted Petitioner’s advocate to confirm a meeting date.
Petitioner and her representatives could not meet the week of 06/14/11, but indicated their
availability on dates that extended past end of the school year. A final meeting date of 06/22/10
was confirmed by both parties.'*

#7. The independent neuropsychological evaluation dated 03/01/10 contained the
following recommendations for accommodations that Student should receive to address her
Attention-Deficit/Hyperactivity Disorder:  Frequent repetition and comprehension checks;
preferential seating in the classroom to reduce unnecessary stimulation; additional time to
complete assignments accurately; small group instruction whenever possible; extended time for
tests and formal assessments (150%); use of organizational tools such as a daily assignment
notebook or folder; teaching Student specific study skills and strategies; providing Student with
leadership opportunities in the classroom and school; recognizing and reinforcing improvement;
and identifying a coach or mentor."’

#8. The independent neuropsychological evaluation dated 03/01/10 revealed that
Student’s overall intelligence or cognitive ability fell in the Low Average range, with only one
score in the extremely low average range, which was Perceptual Reasoning. Perceptual
reasoning measures Student’s. ability to engage in abstract reasoning with nonverbal material.
Student’s overall verbal comprehension score was in the Average range. Student’s Working
Memory score was in the Low Average range, and Student’s Processing Speed score was in the
Average range. This independent neuropsychological evaluation also revealed that Student’s
academic achievement levels were as follows: Broad Reading in the Low Average range ata 5.1
grade level equivalent and Broad Math in the Borderline range at a 4.3 grade level equivalent.
Student was diagnosed with Reading Disorder, Mathematics Disorder, Disorder of Written
Expression, and Attention-Deficit/Hyperactivity Disorder-Inattentive Type.'® Testing results
indicated that Student had difficulty with disorganized written and oral language. In written
language, Student had difficulty responding to content. ADHD-inattentive type and auditory

"R-4.
' P-14; Testimony of SEC, SET.
2 R-13.
13 R-13; Stipulation; Testimony of SEC.
14
R-13.
B p6.
1 p-6.
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processing deficits affected Student’s ability to listen to information, file it and retrieve it and
this affected her academic performance in all domains.'”

#9. The Comprehensive Speech and Language Assessment dated 06/08/09, which was
reviewed and accepted by the MDT, revealed that Student had significant language-based
disabilities in the presence of high average cognitive skills. Although Student received an
extremely low score in auditory reasoning, this was the only area of testing that was very low,
and all of Student’s composite testing scores fell in the average range. The assessment reflected
a diagnosis of Mixed Receptive-Expressive Language Disorder due to weaknesses in language
organization, word retrieval, inferencing, understanding ambiguous/figurative language and
semantic-syntactic integration. Student received a diagnosis of Reading Disorder due to
difficulty with decoding of novel words and her contextual reading fluency and a diagnosis of
Disorder of Written Expression due to difficulty with written language organization, sentence
structure and punctuation. Recommendations to address the weaknesses included 45
minutes/week of individual speech and language services, 45 minutes/week of group speech and
language services, and regular integrated services to ensure the transfer and maintenance of new
skills to the classroom and integration of speech and language goals into the curriculum. The
recommendations for classroom accommodations included: speaking slowly, chunking
information into manageable units, pairing verbal stimuli with visual, verbally repeating
directions, having Student restate the information, providing cues in the classroom, and extra
time to respond to questions.'®

#10.  Student’s auditory processing difficulties, as identified in the 06/08/09
Comprehensive Speech and Language Assessment, and the implication of these difficulties in
terms of Student’s performance in the classroom, were consistent with what the Speech and
Language Pathologist (“SLP”) observed during the 2010-2011 school year at At

Student received specialized instruction in a classroom of 6 students with one
teacher and in this small, highly specialized academic environment, the SLP observed that
Student’s receptive language problems were significant and pervasive. Student had a great deal
of difficulty processing auditory and verbal information and struggled to understand specific
auditory information presented in the classroom. As the length and direction of auditory
complexity increased, so did Student’s inability to hear, file, retrieve and respond to the auditory
information. And, even when speech and language services are integrated into the classroom and
provided directly by the SLP, Student still had a great deal of difficulty in understanding more
than one step commands and executing them. Student could not understand ambiguity or
complex sentences. She would ask a clarifying question or take visual cues from what others
were doing in response to the verbal directions. Student had a 40% success rate with directions
if she already knew the structure of the class and the routine. And, even if Student knew the
structure of the class and observed others or was redirected, she still required prompts 75% of the
time. For example, a simple two step command of “Put your binders under the table and line up
to go to the library” would only result in a 40% success rate if Student relied on cues from the
behavior of other students in the classroom. If verbal material was new to Student, she was very
unsuccessful with it. If Student was given specific verbal instructions for completing an activity
without visual cues, she was very unsuccessful at it. If student heard the following statement:

:; Testimony of special education expert, neuropsychology expert.
P-5.
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“As soon as the boy went to school, he realized his homework was home,” she could not process
the sentence because she could not remember the second part of the sentence. And, these
difficulties were significant because in junior high, the curriculum becomes more complex.'’

#11. Student’s significant auditory processing deficits also affected her socialization with
peers. During the 2010-2011 school year at - Student struggled socially to become
part of the conversation and this occurred in all areas of classwork and in interactions with peers.
Student got off task easily and took the class off on tangential subjects with her. More often than
not, Student’s verbal responses to auditory information were not relevant to what was said and
were far afield. Student exhibited delays in retrieving information as well; she had a lag time in
responding and if the pace of the discussion was fast, Student needed more time to express
herself. Even in a quiet setting, Student had difficulty getting nuances in the conversation and
that difficulty was pervasive. During the 2010-2011 school year, Student was not on the 8"
grade level of functioning in speech and language skills, and although she had made progress in
discreet vocalization skills over the past year, Student’s progress was not that evident because
the progress got lost in all integrated activities.”® Student definitely needed the support of a
language therapist to be weaved into the curriculum. She also required an intensive level of
language based support and accommodations that were integrated into the classroom. The
general education setting comes with demands that cannot be adjusted such as a large class size
and auditory distractions due to large class size. Student required a high level of intensity and
specialty that required her removal from general education for all academic subjects.”'

#12. On 06/22/10, the MDT met. The MDT consisted of DCPS representatives as well
as Petitioner, Petitioner’s two educational advocates/consultants, and several representatives
from The MDT reviewed existing data and unanimously determined that Student
was a child with a Specific Learning Disability (“SLD”); however, Petitioner and her
representatives believed that Student also should receive a disability classification of Other
Health Impairment (“OHI”) based on Student’s diagnosis of Attention Deficit Disorder-
Inattentive Type.”* Petitioner’s representatives were concerned that Student’s OHI problems of
alertness and handling stimuli would not be incorporated into IEP goals and placement if the
OHI disability classification was not included on Student’s IEP.>> However, as indicated by
DCPS at the MDT meeting, the primary disability classification was sufficient to establish
eligibility, and the IEP was developed to encompass all of Student’s identified needs.**

#13.  On 06/22/10, an initial IEP was finalized that prescribed 5 hours/week of
specialized instruction in mathematics outside of general education, 5 hours/week of specialized
instruction in reading outside of general education, 5 hours/week of specialized instruction in
written expression outside of general education, and 1 hour/week of Speech-Language Pathology
services outside of general education.”> An IEP for a student attending a DCPS public school
does not contain IEP goals in social studies, science, physical education and lunch or elective

19 Testimony of SLP expert.
20
Id
2 Testimony of special education expert.
22 R-11; Testimony of special education expert.
2 Testimony of special education expert.
¥ Testimony of SEC.
B R-11.
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classes such as art and music. If specialized instruction is required in these areas at it is
provided to the student within the general education setting. Implementation of the 06/22/10 IEP
meant that Student would receive science, social studies, art and music classes in the general
education setting; with 3 hours/day of specialized instruction outside of general education and 2
hours/day of instruction within the general education setting.”® Classroom accommodations, as
specified in the IEP, included scaffolding of assignments, and both classroom and statewide
assessment accommodations included small group instruction, repetition of directions, modified
work, preferential seating, location with minimal distractions, small group testing, breaks
between subtests and extended time on subtests.”” Petitioner, Petitioner’s advocates and

staff all disagreed with the number of hours in the IEP; indicating that the level of
specialized instruction was insufficient because it did not include specialized instruction in all
academic areas.?®

#14. On 06/22/10, DCPS issued a Prior Written Notice indicating that ~a DCPS
school, could provide the services in the initial IEP to Student for the 2010-2011 school year.?’
is a public school that services disabled and non-disabled peers. On 06/22/10, the
instruction to be provided at was in classrooms with walls that were open Y of the way
from the ceiling, which meant that some degree of ambient noise could be heard in each
classroom.*® At children were provided special education services according to their IEP,
and if children required specialized instruction outside of the classroom, they were pulled out of
the general education setting for instruction. The special education teacher was generally
available to assist children with specialized instruction within the general education setting.’'

#15. The Prior Written Notice issued on 06/22/10 also indicated that the least restrictive
environment for Student was a combination setting of general education and special education,
as was recommended by DCPS. DCPS’ rationale for a combination setting was that based on the
evaluations, a combination setting should be tried prior to placing Student in a full-time special
education setting. The Prior Written Notice indicated that the evaluations and data used in
support of as the site that would implement Student’s initial IEP were the
neuropsychological evaluation and Speech and Language Assessment, report cards, work
samples, documentation submitted by Petitioner, and the reports of teachers and providers.*?
Petitioner, Petitioner’s advocates and staff all disagreed with the combination setting
at indicating that Student required a full-time IEP outside of general education with
placementat = a full-time special education school.>?

#16. On 08/02/10, Petitioner provided written notice to DCPS that she formally rejected
the IEP developed on 06/22/10 and the placement of Student at and that she was

26 R-11; Testimony of SEC.

R-11.

zz g-}(l); Testimony of special education expert, IEP development and special education expert.

3% Testimony of SEC, Petitioner.

3! Testimony of SET.

2 R-10.

3 R-10; Testimony of Petitioner, special education expert, IEP development and special education expert.
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unilaterally placing Student at for the 2010-2011 school year with the
expectation of public funding.**

#17. Student currently attends  grade at where she receives specialized
instruction in all areas of instruction and where she has made some progress with a curriculum of
all specialized instruction and speech-language services that are integrated into the curriculum.’

is an accredited nonpublic school that is approved by the Office of the State
Superintendent of Education and services students who are placed and funded by DCPS.
services students from kindergarten though grade 12 who have learning disabilities, and
class size is typically 4-8 students per teacher.*®

37#18. Petitioner paid for tuition at for the and school
years.

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party secking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

The first issue to be addressed is whether DCPS denied Student a FAPE when DCPS
failed to evaluate Student and determine eligibility within 120 days of the initial referral.

Petitioner failed to meet her burden of proof on this issue. D.C. Code 38-2561.02
requires that DCPS complete the initial evaluation within 120 days of the initial referral. The
initial referral was made on 12/07/09.® The team met on 01/11/10 at which time it was
determined that a psychological evaluation was a necessary in order to determine eligibility and

*p-21.

35 Testimony of Head of P-13; P-17; P-18.
%6 Testimony of Head of High School at

%7 Testimony of Petitioner.

3 Finding #3.
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Petitioner volunteered to obtain the evaluation at her own expense.” The evaluation that
Petitioner obtained, i.e., the neuropsychological evaluation dated 03/01/10, was received by
DCPS in April 2010, and beginning on 04/27/10, DCPS made efforts to schedule a meeting to
complete the review of relevant data and determine eligibility.*® There was no action that DCPS
could have taken to hasten the determination of eligibility because Petitioner had volunteered to
complete the necessary evaluation. That evaluation was not provided to DCPS until
approximately three months later. On a day for day timetable, the 120-day evaluation process
should have been completed on or about 04/07/11. In this case, the three months it took for
Petitioner to complete the evaluation and provide it to DCPS tolled the 120 days by at least two
months (allowing one month as a reasonable amount of time for the evaluation to be completed).
DCPS adhered to a reasonable timetable by convening the initial meeting with Petitioner
approximately one month after receiving the initial referral and then again beginning on 04/27/10
to schedule the eligibility meeting after receipt of the independent evaluation. The evidence in
the record showed that both parties had agreed to a meeting on 05/25/10. The failure to hold the
eligibility meeting between 05/25/10 and 06/22/10 was simply due to the non-availability of all
the parties at a mutually agreeable date and time; DCPS offered dates that were not convenient to
Petitioner.

Based on the evidence presented, the Hearing Officer concludes that DCPS timely and
responsibly complied with its statutory obligation to evaluate Student and determine initial
eligibility for special education services.

The second issue to be addressed is whether Student was denied a FAPE by DCPS’
failure to comply with its child find obligations to locate, identify and evaluate Student
beginning on 08/20/09.

Pursuant to 34 C.F.R. 300.111, 300.131, DCPS is responsible for identifying, locating
and evaluating all children with disabilities who reside in the District of Columbia, including
children with disabilities who are attending private schools, regardless of the severity of their
disability, and who are in need of special education and related services.

Petitioner argued that the document that showed that Petitioner had verified her residency
with DCPS on 08/20/09 was sufficient to trigger DCPS’ child find obligation under 34 C.F.R.
300.111 and that DCPS should have completed the evaluation process within 120 days, i.e., by
12/20/09. The Hearing Officer was not convinced by the testimony of Petitioner that this
document was provided to DCPS on 08/20/09, although it was clear that the document was
signed by DCPS on 08/20/09. Rather, the evidence was clear that on 08/20/09, Petitioner went
to DCPS to get information about what services Student could obtain from being a non-attending
Student because Petitioner never intended for Student to attend a DCPS school.*! Petitioner
testified that she had obtained many of the necessary forms online and filled them out, and these
forms that are part of the record at P-2, show signature dates of Petitioner and Petitioner’s
representatives in October and November 2009. Petitioner did not specifically testify that she
enrolled Student in school on 08/20/09, and if Petitioner did submit the residency verification

3 Finding #4.
0 Findings #5, #6.
*! Finding #3.
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form to DCPS on 08/20/09, there was no evidence in the record that the submission of this form
constituted enrollment. On 12/07/09, Petitioner’s advocate submitted an initial referral packet to
DCPS.* 1t is more likely than not that the D.C. residency verification form was obtained by
Petitioner on 08/20/09 with the intent to submit it with the initial referral packet as it was the
only form that required a signature by a DCPS representative. This supposition is bolstered by
the fact that Petitioner provided all evaluations and reports to DCPS for the determination of
eligibility and volunteered to obtain an evaluation at her own expense. The only data DCPS
contributed to the evaluation process was its own observations of Student at The
Hearing Officer concludes that Petitioner intended to control the process and the process started
on 12/07/09 when the initial referral packet was sent to DCPS. Petitioner failed to meet her
burden of proof on this issue.

The third issue to be addressed is whether Student was denied a FAPE when on 06/22/10,
DCPS failed to develop an IEP:

(a) With a sufficient amount of specialized instruction and related services in an out of
general education setting:

“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336
F.3d 260, 264 (3d Cir. 2003). At a minimum, the IEP must be reasonably calculated to enable
the child to receive meaningful educational benefits in light of the student’s intellectual
potential.” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Chambers v.
Philadelphia Bd. of Educ., 587 F.3d 176, 182 (3d Cir. 2009).

Petitioner alleges that on 06/22/10, DCPS finalized an IEP that prescribed 5 hours/week
of specialized instruction outside of general education in the areas of reading, mathematics and
written language, for a total of 15 hours/week of specialized instruction outside of general
education plus 1 hour/week of speech-language services outside of general education; all of
which were insufficient to address Student’s educational needs. Petitioner asserted that Student
required a full-time IEP; i.e., specialized instruction in all academic areas, which included social
studies, science, music and art, and 1.5 hours/week of speech-language services, with all services
to be provided outside of general education. Petitioner also asserted that the combination setting
of general education and special education prescribed by the IEP was inappropriate because
Student could not benefit from receiving her elective courses in the general education
curriculum. ‘

Petitioner met her burden of proof on this allegation. Although Student’s cognitive
ability was low Average and at first glance, it appeared that Student’s disability was not severe,
Student’s significant auditory processing deficits were significant from an early age and
pervasive across all academic areas and manifested in below grade low performance in
academics and inability to comprehend and respond to auditory information in a meaningful

* Finding #3.
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way.” The testimony from the Speech and Language Pathologist (“SLP”) at was
clear, credible and unbiased. She had worked with Student over the 2010-2011 school year by
providing speech and language services within the specialized instruction classroom, and even in
that highly structured, small teacher to student ratio setting, Student was still off track with non-
relevant responses to auditory information.**

The IEP that was finalized on 06/22/10 provided for specialized instruction in math,
reading and written expression outside of the general education setting at’ but the evidence
was clear that Student’s social studies and science classes would occur with at least 25 other
children with one teacher present.”” And, although the special education teacher credibly
testified that she co-taught with the general education teacher and that she was present in the
every general education class in which a special education student participated, and the general
education science teacher credibly testified that she worked with the special education teacher to
make necessary modifications of the curriculum for the special education students, the flaw in
the program that DCPS proposed and finalized for Student was that Student’s IEP did not reflect
that she would receive specialized instruction within the general education setting. If it had been
- the intention of DCPS to ensure that Student received specialized instruction in all of her general
education classes, her IEP should have so reflected, and it didn’t.

The Hearing Officer concludes that the IEP developed on 06/22/10 did not contain
sufficient specialized instruction to adequately address Student’s educational needs and Student
was denied a FAPE.

(b) With IEP goals and present levels of performance in curriculum areas other than
reading, written language and mathematics, i.e., social studies, science, art, music and physical
education:

Petitioner did not meet her burden of proof on this allegation. The credible testimony of
the SEC was that IEPs developed by DCPS do not contain IEP goals for academic areas other
than reading, math and written expression. And, there is no specific requirement under the IDEA
that the requested goals be incorporated into Student’s IEP. 34 C.F.R. 300.320 requires that the
IEP meet all of Student’s needs, and her need for specialized instruction in all academic areas
could have been addressed by providing for specialized instruction within the general education
curriculum, as discussed previously. The lack of the requested goals and present levels of
performance in Student’s IEP did not deprive Student of a FAPE because typically DCPS did not
provide IEPs with goals in academic areas of than math, reading and written expression.

(c) With the necessary supplementary aids and services because the IEP developed on
06/22/10 did not include all of the classroom accommodations listed in the neuropsychological
evaluation dated 03/01/10 and these accommodations were necessary in order to address
Student’s Attention Deficient/Hyperactivity Disorder:

“ Findings #2, #8, #9, #10, #11.
* Findings #10, #11..
* Testimony of GET, SEC.
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Petitioner failed to meet her burden of proof on this allegation. The IEP contained most
of the accommodations listed in the neuropsychological evaluation and the accommodations
listed were consistent with Student’s ADHD needs, i.e., repetition, breaks, small group setting,
etc.*® There is no requirement under the IDEA that the DCPS component of the MDT adopt
each and every recommendation made in each and every report presented to DCPS. DCPS must
simply ensure that Student’s educational needs are being met, and that can be a fluid process. In
order to refine or add accommodations, Student would have to be observed in the classroom
environment at DCPS, and this has never happened. The Hearing Officer determines the
accommodations on Student’s initial IEP were sufficient to address her needs and she was not
denied a FAPE.

(d) With IEP goals in the areas of reading, written language and mathematics that were
measurable and observable:

Petitioner failed to meet her burden of proof with respect to this allegation. Petitioner’s
two expert witnesses*’ both testified that their opinion that the goals were insufficient and not

measureable was because DCPS’ IEP goals were not exact duplicates of goals.
DCPS is not required to adopt IEP, word for word. Petitioner’s argument lacked
merit. The testimony was clear that IEP was used as the basis for developing
DCPS’ IEP and for the most part, IEP goals were carried over to DCPS’ IEP goals.

(e) That included the disability classification of OHI:

Nothing in the IDEA requires that children be classified by their disability so long as
each child who has a disability listed in the IDEA and who, by reason that that disability, needs
special education and related services is regarded as a child with a disability under the IDEA. 34
C.F.R.300.111(d). The IEP developed by DCPS on 06/22/11 identified Student as a child with a
Specific Learning Disability and that is all that is required by the IDEA.*® Specific Learning
Disability is a disability that is recognized under the IDEA. 34 C.F.R. 300.8(2)(c)(10).

(f) That included the recommendations of | personnel that Student receive full-
time education services at

There is no requirement in the IDEA that DCPS must bow to the requests of all parents
and representatives with respect to the program or placement that parents want or think is best
for their child. The IDEA only requires that parents be included in development of the IEP and
the placement decision. 34 C.F.R. 300.116, 300.121. In this case, Petitioner and Petitioner’s
representatives were present and gave their input about IEP and placement determinations.*’
Even if DCPS were to determine that Student required full-time special education services,
DCPS is still free to make its own recommendation or determination of placement as long as the
placement can implement the IEP. Petitioner failed to meet her burden of proof.

“ Findings #7, #13.

:Z Testimony of special education expert, IEP development and special education programming expert.
R-11.

* Finding #12.
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The fourth issue to be addressed is whether the site location at
could implement Student’s 06/22/10 IEP.

Petitioner offered no proof that could not implement Student’s 06/22/10 IEP, as
written. DCPS offered credible evidence that the 06/22/10 IEP, as written, could be
implemented at TEC. Petitioner did not meet her burden of proof on this issue.

The fifth issue to be addressed is whether Student was denied a FAPE when DCPS issued
a Prior Written Notice on 06/22/10 that did not comply with the content requirements of the
IDEA as follows:

(a) Petitioner requested placement at and DCPS’ refusal to place Student at
was not sufficiently addressed; and

(b) The Prior Written Notice did not sufficiently address why Petitioner’s request for a
full-time IEP and placement was denied and why DCPS decided that a combination setting of
general education and special education was appropriate for Student; and

(c) The Prior Written Notice did not contain a description of the evaluations and
procedures that DCPS used to arrive at the IEP placement decision and location of services
decision.

Petitioner did not meet her burden of proof on any aspect of this issue. 34 C.F.R.
300.503 outlines the contents of the written notice any time DCPS proposes or refuses to initiate

or change the identification, evaluation, or educational placement of the child or the provision of
FAPE to the child. '

On 06/22/10, Petitioner, armed with a battery of representatives, all made it clear that
they wanted DCPS’ IEP to be an exact duplicate of IEP and they wanted Student
placed in the full-time specialized instruction program at but DCPS did not agree.*®
R-12 indicates that Petitioner, Petitioner’s uncle, Petitioner’s educational advocate and four
members of the staff all participated in the meeting on behalf of Petitioner. R-12
also reflects discussions about combination setting vs. full-time out of general education setting
and reflects that Petitioner’s input was fully considered by DCPS. The Prior Written Notice also
explained DCPS’ rationale that a combination setting should be tried before a full-time special
education setting. The Prior Written Notice also reflects that the MDT used the neurological
evaluation, speech and language evaluation, report cards, work samples, documentation
submitted by Petitioner, and teachers and providers reports in determining that a combination
setting at ' was the least restrictive educational placement for Student.

It is clear from the documents admitted into evidence as well as the testimony presented,
that the debate about the number of specialized instruction hours in the IEP and the discussions
about the combination vs. full-time setting were extensive and the reasons for each position fully
explored and articulated. DCPS was not required to give an expose’ in writing on the reasons it

%0 Findings #13, #15.

14





Hearing Officer Determination

rejected a full-time IEP and full-time placement. The purpose of the statute is to give adequate.
notice and DCPS did that verbally and in writing.

The sixth issue to be addressed is whether Petitioner was denied meaningful participation
in the placement decision that occurred on 06/22/10 as follows:

(a) DCPS’ pre-determination that Student required a combination education setting and -
that was an appropriate site location denied Petitioner meaningful participation in the
placement decision:

There was no evidence in the record that DCPS had pre-determined that Student required
a combination setting or that was the appropriate site to provide the combination setting.
At the MDT meeting on 01/11/10, the team reviewed documentation provided by Petitioner, all
of which indicated that Student needed a full-time special education setting. A subsequent
independent neuropsychological evaluation provided to DCPS by Petitioner also indicated that
Student needed full-time specialized instruction at There was testimony in the
record that a meeting took place in between the 01/11/10 MDT meeting and the 06/22/10 MDT
meeting and it was at that meeting that as a site location for the implementation of services
came up because in March 2009, Petitioner and her representatives began making observation
visits to By law, DCPS is required to consider public school placements prior to nonpublic
placements, and that is what DCPS did. See 38 D.C. Code Section 2561.02. DCPS
representatives conducted observations of Student at and when the MDT reconvened
in June 2009, DCPS took into account all evaluations, reports, and observations of Student at
and concluded that Student’s needs could be met at The SET credibly testified
that her observation of Student at was that Student was able to work independently,
and with verbal prompts Student was able to find her mistake and correct her own errors.
Petitioner failed to meet her burden of proof that DCPS pre-determined a combination setting
and’ as the site where the combination services would be provided.

(b) By identifying as the location of services on 06/22/10, Petitioner and Petitioner’s
representatives were unable to view the proposed site over the summer, and as a result, Petitioner
enrolled Student at .for the 2010-2011 school year:

This allegation was without merit and Petitioner failed to meet her burden of proof.
Petitioner’s representative/consultant testified that she visited on 03/26/10 and in May
2010.°? Both of these dates predated 06/22/10.

(c) Although Petitioner was allowed to view once school began in August 2010,
Petitioner’s consultants were prohibited from viewing the school and this denied Petitioner the
opportunity for meaningful participation in the placement decision:

Petitioner failed to meet her burden of proof on this allegation.  Petitioner’s
representative/consultant testified that she visited' on 03/26/10 and in May 2010.

51
P-6.
52 Testimony of IEP development and special education programming expert.
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Conclusion

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1. Free appropriate public education or
FAPE means special education and related services that...include an appropriate school and are
provided in conformity with an IEP that meets the requirements of the IDEA. 34 C.F.R. 300.17.

Each public agency must ensure to the maximum extent appropriate, children with
disabilities are educated with children who are nondisabled; and special classes, separate
schooling, or other removal of children with disabilities from the regular educational
environment occurs only if the nature or severity of the disability is such that education in

regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.
34 C.F.R.300.114.

Petitioner is entitled to reimbursement for private special-education services when DCPS
fails to provide a FAPE and the private-school placement is appropriate, regardless of whether
the child previously received special education services through the public school.”® Forest
Grove School District v. T.A., 52 IDELR 151 (2009).

Petitioner did not prove that Student had been denied a FAPE prior to 06/22/10 and
06/22/10 was the very last day of the 2009-2010 school year. Tuition reimbursement for the
2009-2010 school year is denied.

On 06/22/10, DCPS failed to provide Student with an IEP that was reasonably calculated
to provide her with a FAPE because it failed to provide her with specialized instruction in all
academic areas.

Pursuant to 34 C.F.R. 300.148, Petitioner gave written notice to DCPS on 08/02/10 that
she disagreed with the IEP and placement at and that she was enrolling Student in a private
school for the 2010-2011 school year and was seeking reimbursement from DCPS. **

38 D.C. Code 2561.02 prescribes the priority of special education placements, stating that
Student shall be placed first in a DCPS public or charter school and next in a private or
residential District of Columbia facility, provided that the placement is appropriate for the
student. On this record, DCPS did not offer an appropriate public placement for Student.
Petitioner requested placement at which the Hearing Officer determines to be an
appropriate placement that can meet Student’s educational needs. Student requires removal from
the general education setting in order to receive educational benefit and Student is making some
progress at

% Finding #1.
> Findings #16, #18.
% Finding #17.
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ORDER

(1) DCPS to reimburse Petitioner for tuition expenditures made to 1 for the
2010-2011 school year, subject to Petitioner’s production of proper documentation and receipts;

2) is determined to be Student’s current placement; and
(3) DCPS to place and fund Student at for the 2011-2012 school year.

SO ORDERED.
NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: June 3, 2011 [/ Virginia A. Dietrichy
' Hearing Officer
Copies to:

Petitioner (U.S. mail)

Petitioner’s Attorney: Matthew Bogin, Esq. (electronically)
DCPS’ Attorney: Daniel McCall, Esq. (electronically)
DCPS (electronically)

SHO (electronically)
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HEARING OFFICER DETERMINATION
Background
Petitioner, the mother of year old Student, filed a due process complaint notice

on 04/08/11 alleging that Student had been denied a free appropriate public education (“FAPE”)
under the Individuals with Disabilities Education Act (“IDEA”).

Petitioner took issue with the contents of Student’s Individualized Education Program
(“IEP”); specifically the transition plan, stating that no age appropriate transition assessments
had been conducted and since the transition plan was not based on age appropriate assessments
and did not contain realistic post-secondary education and employment goals or any independent

living goals, the transition plan was inappropriate and not calculated to provide Student with a
FAPE.

For relief, Petitioner requested that the Hearing Officer determine that Student had been
denied a FAPE, that the Multidisciplinary Team (“MDT”) meet to review the results of an
independent Vocational II Assessment and that the Hearing Officer determine an appropriate
award of compensatory education for the denial of a FAPE.?

" Personal identification information is provided in Appendix A.
? Petitioner’s original request that DCPS fund an independent vocational evaluation was withdrawn because DPCS
provided a letter authorizing an independent Vocational II Assessment on 04/26/11,
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DCPS asserted that Student attended a school with a career counselor who had been
working with Student on his transition goals and transition plan, that the school had conducted
age appropriate assessments for Student, and that the transition plan was appropriate for Student
who was in the 10™ grade and projected to graduate in 2013 with a high school diploma. And,
although DCPS had not specifically conducted a Vocational IT Assessment, DCPS had begun the
process of identifying Student’s vocational interests in response to programming concerns only
recently expressed by Petitioner. Moreover, on 04/26/11, DCPS authorized funding for an
independent Vocational II Assessment. DCPS argued that DCPS was not required to specifically
conduct a Vocational II Assessment and that Petitioner had not shown any harm by DCPS’
failure to conduct a Vocational II Assessment by the time of the filing of the complaint.

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (“D.C.M.R.”).

Procedural History

This Hearing Officer was assigned to the case on 04/11/11. A resolution meeting took
place on 04/22/11 and although Petitioner wanted to end the 30-day resolution period on that
day, DCPS did not. Therefore, the 30-day resolution period expired on 05/08/11, the 45-day
timeline to issue a final decision began on 05/09/11, and the final decision is due on 06/22/11.

The due process hearing was a closed hearing that took place on 05/20/11. Petitioner was
represented by Darnell Henderson, Esq. and DCPS was represented by Laura George, Esq.
Neither party objected to the testimony of witnesses via telephone. Petitioner participated in the
hearing in person.

Petitioner presented three witnesses: Petitioner; a vocational specialist; and Petitioner’s
educational advocate. DCPS presented two witnesses: IEP Coordinator at
and the Career and Technology teacher at

Petitioner’s disclosures dated 05/13/11, containing a witness list and Exhibits -1
through -17 (hereinafter referred to as P-1 through P-17), were timely filed and admitted into
evidence without objection with the provision that the name of a different student on P-16
(sample IEP) was redacted. DCPS’ disclosures dated 05/13/11, containing a witness list and
Exhibits R-1 through R-8, were timely filed and admitted into evidence without objection.

The two issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to conduct age appropriate transition
assessments and/or a vocational assessment.
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Whether DCPS denied Student a FAPE by failing to include appropriate transition goals
on Student’s 06/04/10 IEP.

Parties agreed to the following stipulation of fact:

(1) On 04/26/ 11, DCPS provided to Petitioner an authorization for funding of an
independent Vocational II Assessment.

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. Student is a year old special education student who was placed at
by DCPS.’> At the time of the filing of the complaint, Student was 1n the
grade although arguably he was in the 9" grade based on Carnegie Units he had earned.*

#2. The purpose of a post-secondary transition plan is to help prepare a student for
further educatlon or training after high school’ and post-secondary transition planning is an on-
going process.’ Student 1dent1ﬁed his post-secondary education career plans as attending a 4-
year college or university’ and Petitioner had previously Student enrolled in the Upward Bound
Program to assist with obtaining information and funding for college.®

#3. On 03/17/10, Student was administered an Individualized Transition Plan Interview
to gather information in the area of post-secondary education and training. On 11/25/09, Student
was administered a COIN Career Cluster Assessment for high school students in order to gather
information in the area of post-secondary education and training. On 11/25/09, Student was
administered a COIN Self Assessment to gather information in the area of post-secondary
employment. On 11/25/09, Student was administered a COIN Skills Assessment to gather
information in the area of post-secondary employment. On 11/25/09, Student was administered
a COIN Career Cluster Assessment Survey for high school students to gather information in the
area of post-secondary employment.” All of these transition assessments were identified in
Student’s 06/04/10 IEP.'® COIN assessments are assessment tools that can be administered to
students on a yearly basis and the responses provided by students on the COIN assessments are
used in the formulation of a post-secondary transition plan. The COIN assessments by
themselves are not sufficient to determine any type of programming; they just provide a basis for
identifying a student’s interests and developing an initial transition plan based on those interests.

*R-1.

‘R-7.

5 Testlmony of IEP Coordinator.
Testlmony of Career and Technology teacher.
TR-2.
¥ Petitioner.

T R-2: Testimony of Career and Technology teacher.
P-11.
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The COIN assessments are adequate and age appropriate assessment tools to identify the
interests of a 10" grader with plans of attending college. "'

#4. Student’s last annual IEP, dated 06/04/10, contains a Post-Secondary Transition Plan
(“Transition Plan”) that includes the following: (A) A section on Student’s long-range goals and
interests in the area of post-secondary education and training and the area of employment; (B) A
section that identifies the assessment tools used to determine Student’s long range goals and
interests, the date the assessment tool was administered and the results of the assessment;
however, the paper copy of the IEP has incomplete sentences/descriptions under the “results”
section; (C) A section on annual measureable goals for post-secondary transition in the areas of
post-secondary education and training, and employment; and (D) a section on post-secondary
transition activities and services.'

#5. The Transition Plan in Student’s 06/04/10 IEP is based on career aspirations
identified by Student verbally and the transition goals appropriately reflect the information
provided by Student.” The long-range and annual goals in Student’s Transition Plan are
appropriate for Student who is a 10™ grader, who is projected to exit from high school in 2013
with a high school diploma, and who plans to attend a four-year college or university and study
television production and obtain employment as a movie producer.'* At the 06/04/10 IEP
meeting, Petitioner agreed with Student’s long-range post-secondary career and employment
goals as well as the Transition Plan annual goals because she thought they were appropriate at
that time based on Student’s desires and she did not want to discourage Student by telling him
that the goals were unrealistic.'” Petitioner has never expressed dissatisfaction with the
Transition Plan in the 06/04/10 IEP.'°

#6. Independent living goals are generally more appropriate for 11™ and 12" graders, but
can be appropriate for a 10™ grader if the student’s identified long-range goals warrant it.
Currently, independent living goals as part of Student’s Transition Plan are not necessary for
Student because Student indicated that he wanted to attend college and live in a college
dormitory.'’

#7. Petitioner initiated the convening of the 03/07/11 MDT meeting as a “pre-IEP”
meeting in advance of Student’s annual IEP meeting in May 2011. At the MDT meeting on
03/07/11, there was no discussion about the transition goals in Student’s IEP. However,
Petitioner did express a desire for Student’s future participation in a vocational program and in
response to Petitioner’s concerns, staff indicated that Student would
participate in a standardized Individualized Graduation Portfolio (“IGP”) beginning in a few
weeks; a program that is a substitute for the Vocational I and Vocational IT Assessments and that

:; Testimony of Career and Technology teacher.
P-11.
'3 Testimony of Petitioner, Career and Technology teacher, IEP Coordinator.
!4 R-1; Testimony of Career and Technology teacher.
'3 Testimony of Petitioner.
16
1d.
'7 Testimony of Career and Technology teacher.
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would provide information about Student’s vocational interests.'® At the time of the due process
hearing, the IGP process had begun for Student. '’ ‘

#8. The paper copy of the IEP has limited information in the “results” section with
respect to assessments used to determine Student’s long-range goals and interests due to the way
the computer prints out the JEP. The computer database that generates the paper IEP contains
complete sentences and the information can be accessed easily. Additionally, the career and
technology teacher at Foundations School, who administered all of the COIN assessments to
Studezgt, has a paper portfolio of Student’s transition assessments that can be accessed at any
time.

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

34 C.F.R. 300.320(b) provides that beginning not later than the first IEP to be in effect
when the child turns 16, or younger if determined appropriate by the IEP Team, and updated
annually, thereafter, the IEP must include appropriate measurable postsecondary goals based
upon age appropriate transition assessments related to training, education, employment, and
where appropriate, independent living skills; and the transition services (including courses of
study) needed to assist the child in reaching those goals.

'8 R-7; Testimony of educational advocate.
19 Testimony of IEP Coordinator.
20 R-8; Testimony of Career and Technology teacher.
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The first issue to be determined is whether DCPS denied Student a FAPE by failing to
conduct age appropriate transition assessments and/or a vocational assessment.

Petitioner did not meet her burden of proof on this issue. Student is seventeen years old
and in the 10" grade although based on the number of Carnegie credits he has earned to date, he
may actually be in the 9" grade.”’ Student has identified his post-secondary education goal as
attending a four-year college or university to study television production and his post-secondary
employment goal as obtaining employment as a movie producer. These goals are stated in
Student’s Transition Plan contained in the 06/04/10 IEP, Petitioner agreed with these goals on
06/04/10, and since that time Petitioner has never expressed any dissatisfaction with any part of
Transition Plan.”?

In 2009 and 2010, COIN assessments were administered to Student while he was in the
8™ and 9™ grades in order to begin the initial process of developing a transition plan. The COIN
assessments are age-appropriate assessments that were timely administered to Student. In June
2010, when Student’s current IEP was developed, Student’s projected exit from high school was
with a diploma in 2013; there was no talk from Petitioner or Student about pursuing a vocational
program. Not only was Student desirous of attending college; Petitioner had the same desire
because she had previously enrolled Student in the Upward Bound program that provides
assistance and funding for college. It wasn’t until March 2011 that Petitioner expressed an
interest in future programming for Student that would include vocational training. DCPS swiftly
responded to Petitioner’s concerns by beginning the IGP process for Student; a process that will
identify Student’s vocational desires and aptitudes through formal assessments.”> Moreover, on
04/26/11, DCPS authorized funding for an independent Vocational IT Assessment.**

At this juncture in Student’s educational career, the absence of a vocational assessment
has not denied Student a FAPE because not only does Student’s IEP reflect a post-secondary
education goal of college, Petitioner assented to Student’s education and employment goals in
television production and movie production. Since Student had chosen college over a course of
vocational study, there was no reason for DCPS to conduct a vocational assessment when
Student was scheduled to graduate from high school with a diploma and had plans for attending
college.”” Moreover, Student has at least two more years of high school to complete prior to
graduation despite the fact that he will be 18 years old in December 2011. There is still time to
get Student on a vocational program track for his last two years of high school if that is the desire
of Petitioner and Student.

The COIN assessments existed on paper and the fact that the IEP did not fully state the
results of the COIN assessments was of no significance because the appropriate and complete
data existed in the computer data base and was accessible; it was the format of the computer
generated IEP that made it impossible to display all of the data on the paper IEP.*®

*! Finding #1.

2 Finding #5.

3 Findings #2, #7.
24 Stipulation #1.
3 Findings, #2, #5.
% Findings #4, #8.





Hearing Officer Determination

The second issue to be determined is whether DCPS denied Student a FAPE by failing to
include appropriate transition goals on Student’s 06/04/10 IEP.

Petitioner failed to meet her burden of proof on this issue. The goals indicated in
Student’s current IEP reflect Student’s career and employment aspirations and are appropriate
based on the expressed desires of Student. Petitioner credibly testified that she has never
expressed dissatisfaction with any of the transition goals in Student’s 06/04/10 IEP.  In fact,
Petitioner concurred with the transition goals as a show of support to her child even though the
goals were not realistic.”’

At this point in time, the absence of independent living goals in Student’s Transition Plan
does not render the Transition Plan and IEP inappropriate. Student’s long-range goals did not
warrant the development of independent living goals because Student planned to live in a
dormitory while attending college.”®

“When a school district deprives a disabled child of free appropriate public education in
violation of the Individuals with Disabilities Education Act, a court fashioning “appropriate”
relief, as the statute allows, may order compensatory education, i.e., replacement of educational
services the child should have received in the first place.” Reid v. District of Columbia, 43
IDELR 32 (2005). Student is not entitled to compensatory education because Petitioner failed to
prove by a preponderance of the evidence that Student had been denied a FAPE.

ORDER

Petitioner failed to meet her burden of proof on any of the issues identified in the
complaint and as a result, she is not entitled to any of the relief requested.

The complaint is DISMISSED with prejudice.

IT IS SO ORDERED.
NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415().

?7 Finding #5.
2 Finding #6.
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Date: June 11, 2011 [ VirginiaA. Dietrich
Hearing Officer
Copies to:

Petitioner’s Attorney: Darnell Henderson, Esq. (electronically)
DCPS’ Attorney: Laura George, Esq. (electronically)

DCPS (electronically)

SHO (electronically)
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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened June 22, 2011, at the OSSE Student Hearing Office 810 First Street, NE,
Washington, DC 20003, in Hearing Room 2004.

BACKGROUND:

Student or “the student” is age in the grade and has been determined eligible as a
child with a disability under IDEA in need of special education and related services with a
disability classification of emotional disturbance (“ED”). The student is enrolled at a District of
Columbia charter school that is its own local educational agency (“LEA”), hereinafter to as
“School A.”

The parent Petitioner filed a due process complaint on March 30, 2011, alleging, inter alia, that
School A had failed to conduct triennial evaluations of the student, specifically a psychiatric
evaluation and had failed to provide the student an appropriate placement. Petitioner initially
alleged claims against both School A and DCPS; however, DCPS was eventually dismissed as a
respondent based on the fact that period for which the violations were alleged the student
attended School A2

A pre-hearing conference in this matter was held on May 3, 2011, at which the issues alleged in
the complaint were discussed. The parties agreed for the full 30-day resolution period to run in
hopes that their continued discussions would result in a settlement of all issues. A pre-hearing
order was issued on May 6, 2011. A second pre-hearing conference was held on May 12, 2011,
and second pre-haring order was issued on May 17, 2011.3 On June 1, 2011, the parties
submitted a joint motion to continue the hearing and extend the decision date so that there
settlement negotiations could continue and so a meeting could be convened to review recent
evaluations of the student. An interim order of continuance was issued on June 13, 2011,
continuing the hearing and final HOD due date.

After the complaint was filed School A conducted evaluations of student, including a
psychological that included behavioral assessments. School A also conducted a functional
behavioral assessment “FBA”. On June 15, 2011, an IEP meeting was convened at School A at
which the student’s recent behavioral assessments and other records were reviewed. The
student’s individualized educational program was revised and behavior intervention plan (“BIP”)
was developed. As a result of the meeting Petitioner agreed to withdraw all but one issue and

2 An additional claim was alleged against DCPS for failure to provide the student transportation services.
Petitioner withdrew that claim with the expressed intention of filing the claim against the SEA.

3 The second pre-hearing conference was to obtain an update on the parties’ negotiations and to hear oral
argument on DCPS’ motion to be dismissed as a party. Prior to the second pre-hearing conference
Petitioner’s counsel expressed an intention to withdraw all claims against DCPS. The Hearing Officer
eventually issued an order dismissing all claims against DCPS without prejudice.






claim for relief in the complaint against School A. The parent reiterated her request to School A
for a psychiatric evaluation to be conducted. School A did not agree and maintained that the
student’s current psychiatric records and treating documents available to the team along with the
behavioral assessments were sufficient to determine the student’s continued eligibility and to
effectively program for the student. Thus, School A did not agree to have the psychiatric
conducted or agree to authorize an independent evaluation. Petitioner secks as relief an
independent psychiatric evaluation. Petitioner’s counsel represented at the hearing that the cost
of an independent psychiatric evaluation was approximately

ISSUE: ¢4
The issue adjudicated is:

Whether School A failed to provide the student a FAPE by failing to conduct a timely triennial
evaluation, i.e. a psychiatric evaluation, which was last, conducted on March 20, 2008?

RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-11 and Respondent’s Exhibit 1-22) that were all
admitted into the record and are listed in Appendix A.5 Witnesses are listed in Appendix B.

FINDINGS OF FACT:*®

1. The student is age in the grade and has been determined eligible as a
child with a disability under IDEA in need of special education and related services with
a disability classification of ED. The student is enrolled at a District of Columbia charter
school that is its own LEA, School A. (Respondent’s Exhibit 22)

2. InJanuary 2008, while the student was attending a private school, DC Public Schools
conducted a psychological evaluation of the student. The evaluation assessed the
student’s cognitive abilities, her educational achievement and included a behavior
assessment. The evaluation determined the student had average cognitive and academic
abilities. The evaluation recommended further psychological assessment of the student’s
depression and a psychiatric evaluation to further examine her inappropriate and
problematic behavior. (Petitioner’s Exhibit 11)

4 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here and as stated in the pre-hearing order
dated March 14, 2011, are the issue(s) to be adjudicated.

5 The Hearing Officer also reviewed and considered the motion to dismiss filed by DCPS and briefs filed
by the parties regarding the transportation issue.

6 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may perhaps only cite
one party’s exhibit.






On February 28, 2008, an independent psychiatric evaluation was conducted as a part of
evaluations conducted to determine an appropriate educational placement for the student.
(Petitioner’s Exhibit 11)

The independent psychiatric evaluator reviewed the student’s educational and medical
and family history. The evaluation report included a brief paragraph entitled: “Mental
Status Evaluation.” In this section the evaluator summarized the student’s affect and
behavior during a student interview. The evaluation report included the following
diagnosis for the student: Bipolar Disorder NOS, Attention Deficit/Hyperactivity
Disorder (“ADHD”) NOS, Posttraumatic Stress Disorder and Generalized Anxiety. The
evaluator recommended maintenance of the student’s then current medication regiment
under another medical doctor, and recommended that the student was in need of a full
time placement in a small therapeutic setting with a low teacher to student ratio to
facilitate specialized instruction. The evaluator also recommended the student receive
individual psychotherapy and group counseling. (Petitioner’s Exhibit 7)

Despite the recommendation in the psychiatric evaluation the parent was hopeful the
student could continue in a general education setting and the student has remained in a
general education setting. The student has attended School A and received special
education services in a general education setting at School A. (Parent’s testimony,
Respondent’s Exhibit 13)

During the 2009-2010 school year the student attended School A and an individualized
educational program (“IEP”) was developed for the student that included the following
weekly services: 7.5 hours of specialized instruction in the general education setting and
2 hours of behavioral support services outside the general education setting. School A
also maintained a BIP for the student. (Respondent’s Exhibit 1, Respondent’s Exhibit 2)

The student has continuously received out of school psychotherapy and medication
management with a psychiatrist for the past few years. Early in 2011 the student was
briefly hospitalized for suicidal actions and later returned to school. The student’s
diagnosis has not changed and remains as it was diagnosed in the student’s 2008
psychiatric evaluation. However, some of the student’s current therapeutic providers are
of the opinion the student’s diagnosis may need updating. However, no final
determination has been made. The parent is concerned about an accurate diagnosis for
the student and how that will impact the student in her next education setting and seeks
an independent psychiatric reevaluation to assist in that process. The student will not be
returning to School A for the 2011-2012 school year because the school is closing. The
parent has applied to several other charter schools and has received a provisional
acceptance to one school but is awaiting other acceptances. The parent is hopeful the
student will be accepted to a charter school that has not yet provided an acceptance
decision. (Parent’s testimony)

In February 2011, School A conducted a psychological reevaluation of the student. The
evaluation included cognitive, educational and behavioral assessments. The student’s
cognitive and educational abilities were determined to be in the average range. The
evaluator noted the student demonstrated significant inattention, anxiety and depression






and difficulty in dealing with peer relationships. The evaluator recommended continued
behavioral support services and outside therapy to help the student manage her behaviors
athome. (Petitioner’s Exhibit 10)

9. InMay or June of 2011 School A also conducted a functional behavioral assessment
- “FBA”. On June 15, 2011, an IEP meeting was convened at School A at which the

student’s recent behavioral assessments and other records were reviewed. The student’s
IEP was revised and BIP was updated. The parent reiterated her request to School A for a
psychiatric evaluation to be conducted. School A did not agree and maintained that the
student’s current psychiatric records and treating documents available to the team along
with the behavioral assessments were sufficient to determine the student’s continued
eligibility and to effectively program for the student. Thus, School A did not agree to
have the psychiatric conducted or agree to authorize an independent evaluation. School
A’s special education coordinator attempted to have the student current treating therapist
participate in the IEP meeting and development but the therapist declined. (Ms. James’
testimony, Respondent’s Exhibits 21 & 22)

10. The student’s IEP developed at the June 15, 2011, meeting provides for the following
weekly services: 7.5 hours of specialized instruction in the general education setting, 60
minutes of behavioral support services outside the general education setting and 30
minutes per month of behavior support consultation services. (Petitioner’s Exhibit 22)

CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (£f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 7 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is secking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

34 C.F.R. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that-- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements

7 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking
relief presented sufficient evidence to meet the burden of proof.






of this part; (c) Include an appropriate preschool, elementary school, or secondary school
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

Issue: Whether School A failed to provide the student a FAPE by failing to conduct a timely
triennial evaluation, i.e. a psychiatric evaluation, which was last, conducted on March 20, 2008?

Conclusion: School B did not conduct all necessary reevaluations of the student and should
conduct a psychiatric evaluation.

34 C.F.R. § 300.303 provides:
(a) General. A public agency must ensure that a reevaluation of each child with a
disability is conducted in accordance with Sec. Sec. 300.304 through 300.311--
(1) If the public agency determines that the educational or related services needs,
including improved academic achievement and functional performance, of the child
warrant a reevaluation; or
(2) If the child's parent or teacher requests a reevaluation.
(b) Limitation. A reevaluation conducted under paragraph (a) of this section--
(1) May occur not more than once a year, unless the parent and the public agency agree
otherwise; and

(2) Must occur at least once every 3 years, unless the parent and the public agency agree
that a reevaluation is unnecessary.

34 C.F.R. § 300.304 titled “Reevaluations” provides in pertinent part:

(b) In conducting the evaluation, the public agency must--

(1) Use a variety of assessment tools and strategies to gather relevant functional,
developmental, and academic information about the child, including information
provided by the parent, that may assist in determining--

(i) Whether the child is a child with a disability under Sec. 300.8; and

(ii) The content of the child's IEP, including information related to enabling the child to
be involved in and progress in the general education curriculum (or for a preschool child,
to participate in appropriate activities);

(2) Not use any single measure or assessment as the sole criterion for determining
whether a child is a child with a disability and for determining an appropriate educational
program for the child; and

(3) Use technically sound instruments that may assess the relative contribution of
cognitive and behavioral factors, in addition to physical or developmental factors.

(c) Other evaluation procedures. Each public agency must ensure that--...

(4) The child is assessed in all areas related to the suspected disability, including, if
appropriate, health, vision, hearing, social and emotional status, general intelligence,
academic performance, communicative status, and motor abilities; ...






(6) In evaluating each child with a disability under Sec. Sec. 300.304 through 300.306,
the evaluation is sufficiently comprehensive to identify all of the child's special education
and related services needs, whether or not commonly linked to the disability category in
which the child has been classified.

Although School A maintains that it had conducted all the warranted assessment and
reevaluation required to determine the student’s education needs, the Hearing Officer is not
convinced. Although School A conducted behavior assessments and a FBA the psychological
evaluation noted the student continue to exhibit significant inattention, anxiety and depression
and difficulty in dealing with peer relationships. In addition, within the most recent school
semester the student has been hospitalized for suicidal actions. Although School A staff has
attempted to have the student’s current outside therapeutic providers participate in her IEP
review and develop they have been unable to do so. The previous psychiatric evaluation
recommended the student be placed in a full time therapeutic setting. Although the parent is
hopeful that the student can continue to be in a general education setting, she remains uncertain
as to the student’s accurate diagnosis and it is reasonable to her to insist in that in the school
assessment of the student the evaluation is sufficiently comprehensive to identify all of the
student's special education and related services needs, whether or not commonly linked to the
disability category in which the child has been classified.

Pursuant to 34 C.F.R. § 300.304 provides:
Each public agency must ensure that--...
The child is assessed in all areas related to the suspected disability, including, if
appropriate, health, vision, hearing, social and emotional status, general intelligence,
academic performance, communicative status, and motor abilities; ...and ensure that in
evaluating each child with a disability under Sec. Sec. 300.304 through 300.306, the
evaluation is sufficiently comprehensive to identify all of the child's special education
and related services needs, whether or not commonly linked to the disability category in
which the child has been classified.

The Hearing Officer concludes that under the facts of this case with a prior psychiatric
evaluation recommending a full time therapeutic setting and a student who has recently been
hospitalized for suicidal actions it is appropriate for School A to conduct a psychiatric
reevaluation and the failure to do so deprived the parent and the IEP team of vital evaluative data
and significantly impeded the parent’s opportunity to meaningfully participate in the decision
making process regarding provision of FAPE.






ORDER:

School A shall within thirty calendar days of the date of this order
fund an independent psychiatric evaluation of the student at a cost not to exceed

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §1415(i)(2). '

GZQsJS@%' L

Coles B. Ruff, Esq.
Hearing Officer
Date: June 29, 2011
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STUDENT, a minor, by and through

her Parent!
Petitioner, SHO Case No:
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HEARING OFFICER DETERMINATION

DECISION

STATEMENT OF THE CASE
ISSUES
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OF LAW
ORDER

STATEMENT OF THE CASE

On April 7, 2011 Parent, on behalf of her child (“Student”), filed an Administrative Due
Process Complaint Notice (“Complaint”), HO 1, requesting a hearing to review the

identification, evaluation, placement or provision of a free, appropriate public education

! Personal identifying information is provided in Appendix A, attached hereto.

? Hearing Officer Exhibits will be referred to as “HO” followed by the exhibit number; Petitioner’s Exhibits will be
referred to as “P” followed by the exhibit number; and Respondent’s Exhibits will be referred to as “R" followed by
the exhibit number.






(“FAPE") to Student by District of Columbia Public Schools (“DCPS”) under the Individuals
with Disabilities Education Act, as amended (“IDEA”). 20 U.S.C.A. §1415() (1) (A) (Supp.
2010). Respondent filed a Response to Parent’s Administrative Due Process Complaint Notice
(HO 5) on April 26, 2011. A resolution meeting was held on April 25,’201 1. The parties were not
able to reach an agreement. HO 9. On May 2, 2011, following the Prehearing Conference of the
same date (HO 13), Petitioner file a Motion requesting a continuance of 10 days due to witness
unavailability (HO 10). ] granted the Motion. HO 11. As a result, the 45 day timeline which
began to run on April 26, 2011 was extended, and my Hearing Officer Determination is due on
June 17,2011,

Several issues related to pleadings were addressed during the Prehearing Conference. On
April 25, 2011 Petitioner had filed a Motion for Judgment on the Pleadings citing Respondent’s
late filing of its response to the Due Process Complaint of April 17, 2011, HO 6. On April 26,
2011 DCPS filed its Response to both the Administrative Due Process Complaint and its
Response to the Motion for Judgment on the Pleadings.? Petitioner withdrew the Motion for
Judgment on the Pleadings at the Prehearing Conference held on May 2, 2011. On the same date,
Respondent’s counsel withdrew an allegation of frivolousness contained in its April 26, 2011
response to Petitioner’s Due Process Complaint. Furthermore, I noted, and then included in my
Prehearing Order of May 3, 2011 that Petitioner’s claim regarding the development of the May
9, 2008 IEP was outside the IDEA two year statute of limitations and, therefore, not justiciable.

No exceptions to the two year statute of limitations were claimed.

* For completeness two responses to the due process complaint are included in the record of this case. One was
forwarded to me as a Response and the second was identified as an amended response. Both documents are labeled
amended response and appear to be identical. The provision of two separate, identical documents filed on the same
date had no impact on the posture of this matter.





On May 27, 2011, Petitioner’s counsel informed Respondent’s counsel and me that she
was withdrawing one issue. She had decided not to proceed on the issue regarding
implementation of past counseling services. Petitioner was proceeding to hearing only on the
issue involving the provision of wrap around services.

At all times relevant to these proceedings Petitioner was represented by Kimberly
Glassman, Esq., and Victoria Fetterman, Assistant Attorney General, represented DCPS. By
agreement of the parties, the hearing was scheduled for June 3, 2011. The hearing was held as
scheduled.

The legal authority for the hearing is as follows: IDEA, 20 U.S.C.A. § 1415(f) (Supp.
2010); 34 C.F.R. § 300.511(a) (2010); and the District of Columbia Municipal Regulations, Title

Se, Chapter 30, Education of Handicapped (2003).

ISSUE(S)

The issue is:
Whether DCPS denied Student a free, appropriate public education (“FAPE ) by
failing to include the provision of wrap around services in Student’s April 1, 2011
individualized education program (“IEP”).
SUMMARY OF THE EVIDENCE
A. Exhibits
Exhibits admitted on behalf of Petitioner are found in Appendix A.*

Exhibits admitted on behalf of Respondent are found in Appendix B.

Exhibits admitted on behalf of Hearing Officer are found in Appendix C.

* Respondent identified six of the exhibits introduced by Petitioner as Joint Exhibits. They are: P9, P 10, P 11, P 12,
P13 and P 16,





B. Testimony

Petitioner testified and presented the following witnesses:
*  Student
. Ed.D., admitted as an expert in special education
programming for students with emotional disabilities and in the psycho-educational
delivery of services designed to infuse the expression of feelings and emotions and the
teaching of appropriate behavior in education.’
. Wraparound counselor/Mentor, Independence & Dependence,
LLC.

DCPS presented the following witness:
. Special Education Case Manager,

FINDINGS OF FACT

Based upon the evidence presented, I find the following facts by a preponderance of the

evidence:

1. Studentis years old. He attends a large, DCPS high school. He is classified as a
student with an emotional disability under the IDEA. P 14.

2. Among other symptoms, Student’s disability manifests itself in impulsive behaviors
including truancy and poor decision making. Student has been receiving wrap around
services from Independence & Dependence, LLC (“1&D”) focused on improving his
school attendance, assisting him with his homework, supporting his staying in school
during the school day, providing positive social experiences and creating

opportunities to learn positive social behaviors. These activities are intended to

5 In response to my question, Dr. Hughes-Booker provided extensive explanation, on the record, of what psycho-
educational instruction involves. Her explanation is incorporated here by reference,





provide Student the supports he needs to graduate from high schoo! and become a

productive aduit. Testimony of Petitioner; Testimony of Student; Testimony of
Testimony of

. Wrap around services consist of a combination of related services including

individual counseling, parent counseling and therapeutic recreation. Testimony of

. 1&D has provided services to Student’s family since February 2010, Originally 1&D
began working with Student’s family because his older brother had been identified as
being in need of services. While working with Student’s family, I&D became aware
that Student also needed services. Because [&D works on a family basis they were
able to initiate services with Student when his needs were identified. Student’s older
brother has left the family household and services can no longer be provided under
his umbrella. On April 25, 2011 DCPS authorized 50 hours of mentoring services to
be provided to Student through a provider of Petitioner’s choice. The services were to
be completed by June 1, 2011. Petitioner selected 1&D as the provider of service.
Student received 15 to 20 hours of service per week. R 4; Testimony of Hughes —
Booker; Testimony of Moore

. Student benefits from the services provided by 1&D, and his entire family has formed
a positive relationship with the individuals working with them through 1&D.
Testimony of Petitioner; Testimony of Student; Testimony of

Testimony of ! - Student has begun discussing plans for the future that include
finishing high school and working in construction. Testimony of | . The services

have resulted in Student’s having some periods of improved grades and improved





attendance. However, these results have been transitory, and Student currently is
showing poor attendance and poor grades. Testimony of

Testimony of Testimony of Petitioner; Testimony of Student; R 1; R 2.

. A December 2010 Psychological Evaluation shows Student’s intellectual functioning,
for the most part, is in the average to low average range. In contrast, his academic
achievement ranges from the very low range in reading and written language to the
low average range in math. P 16. When student attends his classes he does well in
school. R 2; Testimony of Petitioner; Testimony of

. DCPS indicated it would be willing to provide wrap around services to Student
through First Home Care in March 2011. P 14; Testimony of Petitioner
received no information regarding an appointment with First Home Care until
approximately two weeks prior to the June 3, 2011 due process hearing. An intake
appointment with First Home Care was originally scheduled for June 3 and moved to
June 10, 2011, Testimony of Petitioner.

. Student’s current IEP was developed on April 1, 2011. It includes goals in
mathematics, reading and written expression. It also includes behavioral support
services for 120 minutes per month. Wrap around services are not included in
Student’s current IEP. P 14.

. Student needs some wrap around services linking school, home and the community.
Testimony of Petitioner; Testimony of Testimony of

Testimony of These services are not included in Student’s IEP because the
Special Education Coordinator thought wrap around services were outside the

services included on IEPs, Testimony of





DISCUSSION

The following discussion is based on my review of the exhibits introduced by the parties,
witness testimony and the record in this case. While ‘I find all witness testimony presented in this
matter to be credible, some witnesses were more persuasive than others, Furthermore, I had some
concerns with particular aspects of testimony. While she is clearly an
intelligent, knowledgeable individual, with significant expertise in the development and
provision of wrap around services, she had some conflict of interest when she testified as to
Student’s need for extensive wrap around services. Not only does she consult to and earn
significant income from 1&D and other wrap around service provider agencies, but her testimony
itself, suggests she has formulaic views of who should receive wrap around services and how
they should be delivered that do not appear to account for individual differences. Secondly,

appeared to conveniently forget information about Student’s brother’s residence

at one point in her testimony stating she did not know whether Student’s brother was living in
the family home and then later contradicting herself and testifying that Student’s brother was not
living in the family home., ] did provide relevant and reliable testimony
regarding the wrap around process, its design and its intent, though, as stated above, at times her
responses were formulaic. For these reasons I place less than full credence in her testimony
regarding Student’s specific needs and rely, instead, primarily on the testimony of

in this regard. testimony was both knowledgeable and clearly based on an

understanding of Student’s individual needs.

The issue before me is






Whether DCPS denied Student a free, appropriate public education by
failing to include the provision of wrap around services in Student’s April
1, 2011 individualized education program,

Under the IDEA each local education agency is required to provide a free appropriate
public education to each student found eligible for special education and related services. A
FAPE is:

Special education and related services that . . . are provided at public expense,
under public supervision and direction, and without charge; . . . [m]eet the
standards of the [state educational agency] . .. [ilnclude an appropriate preschool,
elementary school, or secondary school education . . . ; and . . .[a]re provided in
conformity with an . . .IEP that meets the requirements of [the IDEA regulations].
34 C.F.R. § 300.17. See also, 30 D.C.M.R. § 5-E.3001.1.

An IEP is a written statement that includes, among other things, a statement of the special
education and related services, supplementary aids and services, and program modifications and
supports to be provided to a student to allow him/her to advance toward attaining the IEP goals
and progress in the general curriculum and to participate in nonacademic activities. 34 C.F.R. §
300.320. See also, 30 D.C.M.R. § 5-E.3009. In developing the IEP the team is to consider the
strengths of the child, the concerns of the parent for enhancing the education of the student, the
results of the most recent evaluation and the academic, developmental and functional needs of
the studént. 34 C.F.R. § 300.324(a). See also, 30 D.C.M.R. § 5-E.3007. Related services include,
among other services: counseling, parent counseling, recreation, rehabilitation counseling, and
social work. 34 C.F.R. § 300.34; 30 D.C.M.R. § 5-E.3001.1.

The content of an [EP is a team decision 34 C.F.R. §§ 300.320 - 300.323. See also,

30 D.C.M.R. §§ 5-E.3007.1 & 3008.1. Teams are required to consider all the relevant
information before them. /d. An IEP that memorializes the team’s FAPE determination must be

designed to provide the student with some educational benefit. Hendrick Hudson Board of

Education v. Rowley, 458 U.S. 176, 203-204 (1982). In reviewing whether an IEP provides a






student a FAPE as required by IDEA, a hearing officer must consider whether the district
complied wifh IDEA’s procedural requirements and determine whether the program was
reasonably calculated to enable the student to receive educational benefit. Rowley, 458 U.S. at
207. Here, there is no question raised regarding the district’s compliance with IDEA procedural
requirements. The only question is whether the IEP at issue is calculated to enable the student to
receive educational benefit.

Student’s current IEP was developed on April 1, 2011. It includes goals in mathematics,
reading and written expression. It also includes behavioral support services for 120 minutes per
month. At the IEP meeting Student’s need for wrap around services was discussed. This need
also had been identified and discussed at other meetings. Wrap around services were not
included on the IEP because the Special Education Coordinator thought they should not be
included. The basis for the Special Education coordinator’s belief that wrap around services
should not be included in the IEP is not clear. Different witnesses offered different explanations
for the services being excluded. Whatever the underlying basis for her belief, it is clear she
thought wrap around services were beyond the limits of an IEP.

This blanket exclusion of wrap around services from consideration for inclusion in an
IEP is contra the intent of the IDEA. Students’ IEPs are to include all the services necessary to
allow them to receive educational benefit. Rowley. In the instant matter, Student has been
receiving wrap around services of approximately 15 to 20 hours per week. These services have
supported him in developing more positive behaviors, beginning to plan for his future® and in

attending school more often that he would have without these services. There is general

¢ One of the purposes of IDEA is to ensure that students with disabilities have a FAPE that prepares them for further
education, employment and independent living. See 34 C.F.R. § 300.1(a).





agreement that the services have been of benefit to Student and that he needs them. Yet wrap
around services are not included on Student’s IEP.

DCPS suggested that Student could receive wrap around services even if they are not
included in the IEP. Clearly this is true. Any student’s family may obtain services outside of
those provided in school, but the IEP is the delineation of the services a student needs in order to
receive FAPE. If the services are not included in Student’s IEP, they are not considered
necessary for him to receive FAPE. Yet the witnesses testified consistently that Student did
require services that linked school, community and family in order to be successful in school.
This linkage is created by wrap around services such as those Student has been receiving.

DCPS argued that while the wraps around services are of benefit to Student they are not
related to education. However, the testimony of directly contradicts this supposition.

testified all the services were provided with the intent of assuring Student graduated
from high school. testimony further indicated that the wrap around services were
having some positive effect. Student is participating more in the programs prbvided by I&D, and
he has begun discussing a desire to graduate from high school and have a career in construction.
Student, himself acknowledged the services benefitted him. I note, in this regard, that the
positive effects of 1&D’s interventions were not overstated. Testimony candidly recognized
Student’s on-going attendance problems and poor grades. Student himself stated that sometimes
I&D staff take him to school, and he leaves. Yet the trend for Student is one of slow progress and
improvement.

DCPS failure to include wrap around services in Student’s IEP within this context is
inexplicable. The wrap around services provided are services recognized under IDEA. Student

receives counseling as does his parent. Student also participates in therapeutic recreation and
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receives academic support. Both DCPS staff and 1&D staff recognize the need for these services
as do Petitioner and Student. Under these circumstances the exclusion of these services from
Student’s IEP must be deemed a denial of FAPE as it is these services that support Student’s
attendance as well as responsiveness to the education provided in school.

DCPS, for some unexplained reason, has indicated they would prefer the services be
provided by First Home Care rather than I&D. Yet Student has been receiving services from
1&D for two years, and he has formed a connection with the agency personnel. Petitioner’s
witnesses testified that it did not matter where Student received the services as long as he
received them. I must disagree. The statement that the provider of services does not matter at this
point in time rings of a Solomon’s choice, cutting the baby in half being suggested as the only
fair resolution when clearly that is not a resolution. Here, Student, who has a history of social
and academic problems has an established relationship with the staff at I&D. He has adjusted to
their program and participates in it on a daily basis. To change providers would require him to
start over creating new relationships and adjusting to a new service delivery processes. Requiring
Student to learn a new set of people and rules is a process that I believe is prone to failure. For an
individual, such as Student, who is impulsive and prone to poor decision making, adjusting to a
new services provider is as likely to lead to negative responses as it is to lead to positive
responses. Changing providers is adding a new layer of difficulty td an all ready difficult
situation.

I therefore find that Student has been denied a FAPE by the failure to include wrap
around services in his IEP. Moreover, not only does Student require wrap around services be
added to his IEP but, in order to provide these services in @ manner likely to have success, the

wrap around services must continue to be provided by 1&D. testified that Student
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continues to require the 15 to 20 hours of service he is all ready receiving, I, therefore, further

find that Student should receive 20 hours of wrap around services per week.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact and Discussion, I conclude, as a matter of law
as follows:

DCPS denied Student a FAPE by failing to include wrap around services in the amount
of 20 hours per week in his [EP.

ORDER

Based upon the above Findings of Fact and conclusions of law, it is hereby ordered that:

DCPS shall hold an MDT meeting within 15 days of the receipt of this HOD to amend
Student’s IEP to include 20 hours of wrap around services per week on Student’s IEP. The
services shall be provided by Independence & Dependence LLC. DCPS shall fund the provision
of these wrap around services by Independence & Dependence, LLC at the prevailing hourly
rate. The services shall continue through the 2011 — 2012 school year as long as Student remains
enrolled in a DCPS school or DCPS remains responsible for the provision of a FAPE to Student
during that time period.

IT IS SO ORDERED:

Ll

Date

Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the
Findings and/or Decision may bring a civil action in any state court of competent jurisdiction or
in a District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Decision of the Hearing Officer in accordance with 20 USC

§1451(1)(2)(B).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

ALY

[STUDENT],!
through the Parent/Guardian,*
Date Issued: June 2, 2011
Petitioner,
Hearing Officer: Seymour DuBow
v
Case No:
DCPS,
Hearing Date: 5/23/11Room: 2008
Respondent.

HEARING OFFICER DETFRMINATION

INTRODUCTION AND PROCEDURAL HISTORY

The student is a -year-old male currently attending the grade at

The student has been found eligible for special education and related services
with the disability classification of Emotional Disturbance. (R-8, 9, 10 and P-6, 16, 17) On
March 31, 2011 counsel for petitioner filed a due process complaint alleging that the October 15,
2009 IEP and the September 14, 2010 IEP were inappropriate for failing to provide sufficient
time to meet his academic or behavioral goals and not containing baselines in academic areas.
The due process complaint also alleged that DCPS failed to implement these IEPs in not
providing a dedicated aide as determined necessary by the MDT. (P-7) On April 11,2011
counse] for respondént DCPS filed a response denying the allegations. (R-15) On April 18, 2011

a resolution meeting was held and the parties failed to reach an agreement. (P-5) On April 22,

! Personal identification information is provided in Appendix A.






2011 a pre-hearing conference was held by telephone with counsel for petitioner Alana Hecht
and counsel for respondent DCPS Harsharen Bhuller. Counsel for petitioner withdrew the issue
of failure to do evaluations. A pre-hearing order was issued on April 22, 2011. The Order stated
that the issues to be addressed are: 1. Are the October, 2009 and September, 2010 IEPs
inappropriate for failing to have sufficient hours of specialized instruction to address the
student’s disability and the IEPs not having baselines in academic areas? 2. Did DCPS fail to
implement the October 2009 and September 2010 IEPs calling for a dedicated aide for the
student? 3. Did DCPS fail to provide an appropriate placement at

On April 18, 2011 counsel for petitioner filed a second due process complaint alleging
that the April 8, 2011 IEP was inappropriate by failing to have the parent participate in the April
8,2011 MDT meeting and that the IEP does not provide sufficient services, reduces counseling
services and removes the dedicated aide from the IEP without justification. On May 3, 2011
counsel for respondent DCPS filed her response stating that the parent was invited on March 21,
2011 to attend the April 8, 2011 MDT/IEP meeting and the parent was present by telephone. The
response also stated the IEP was appropriate. On May 4, 2011 a resolution meeting was held and
the parties failed to reach an agreement. On May 10, 2011 a pre-hearing conference was held by
telephone with above named counsel on the second complaint. Counsel for petitiéner filed a
motion to consolidate the second due process complaint with the first complaint and the motion
was granted by this hearing officer. The May 10, 2011 Pre-Hearing Order stated that the issues
to be decided on the second complaint are: 1. Is the April 8, 2011 IEP inappropriate for failing to
have sufficient hours of specialized instruction to address the student’s disability, reducing
counseling service hours and removing the dedicated aide from fhe IEP? 2. Did DCPS fail to

hold a properly constituted MDT/IEP meeting in not inviting the parent?






The due process hearing convened at 9 a.m. on May 23, 2011 in Room 2008 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Alana Hecht
represented the petitioner and Harsharen Bhuller represented the respondent DCPS. The hearing
was closed. At the outset of the hearing, both the petitioner’s documents P-1-P-27 and
respondent’s documents R-1-R-16 were admitted into evidence without objection. All witnesses
were sworn under oath prior to testifying. Counsel for petitioner called as witnesses the mother
and educational advocate, Lawrencia Cole, who testified in person and Dr. Natasha Nelson and
James Corley who testified by telephone. Counsel for respondent called as a rebuttal witness
Alicia Collins, the student’s case manager at

JURISDICTION

The hearing was convened on May 23, 2011 pursuant to jurisdiction under Public Law
108-446, The Individuals with Disabilities Improvement Act of 2004 (hereinafier referred to as
IDEA), Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District

of Columbia Municipal Regulations.

BACKGROUND

The student is a -year-old male currently attending the grade at
The student has been found eligible for special education and related services
with the disability classification of Emotional Disturbance. (R-8, 9, 10 and P-6, 16, 17) On
March 31, 2011 counsel for petitioner filed a due process complaint alleging that the October
2009 IEP and the September 2010 IEP were inappropriate for failing to provide sufficient time to
meet his academic or behavioral goals and not containing baselines in academic areas. The due

process complaint also alleged that DCPS failed to implement these IEPs in not providing a





dedicated aide as determined necéssary by the MDT. (P-7) On April 18, 2011 counsel for
petitioner filed a second due process complaint alleging that the April 8, 2011 IEP was
inappropriate by failing to have the parent participate in the April 8, 2011 MDT meeting that
developed the IEP and that the IEP does not provide sufficient services, reduces counseling
services and removes the dedicated aide from the IEP without justification. Counsel for
respondent DCPS filed responses denying these allegations.
ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:

1. Are the October 15, 2009 and September 14, 2010 IEPs inappropriate for failing to have
sufficient hours of specialized instruction to address the student’s disability and the IEPs
not having baselines in academic areas?

2. Did DCPS fail to implement the 2009 and 2010 IEPs calling for a dedicated aide for the
student?

3. Did DCPS deny a FAPE to the student by holding the April 8, 2011 MDT/IEP Meeting
without the parent?

4. Isthe April 8, 2011 IEP inappropriate for failing to have sufficient hours of specialized
instruction to address the student’s disability, reducing counseling service hours and
removing the dedicated aide from the IEP?

5. Did DCPS fail to provide an appropriate placement at

The relief requested is placement at a non-public special education placement at

and Compensatory education.





FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue one are as follows:

L

. The October 15, 2009 IEP and the September 14, 2010 IEP call for ten hours of
specialized instruction to be provided in the general education setting and 120
'minutes a month of behavioral support services. (P-16 at p.5, P- 17 at p.4, R-8 at p.3,
R-9atp4)
. The parent signed that she agreed with the contents of the October 15, 2009 IEP and
September 14, 2010 IEP and had an opportunity to be involved in the development of
the IEPs. (P-16 at p.1, P-17 at p.1, R-8 at p.1, R-9 at p.1)
. The sections on baselines for annual goals are blank on both the October 15, 2009
IEP and the September 14, 2010 IEP. (P-16 at p.2, P-17 at p.2, R-8 at 1 and R-9 at 1)
. The October 15, 2009 IEP and the September 14, 2010 IEP contain present levels of
educational performance. The 2009 IEP section on present level of educational
performance in the mathematics section states the student is currently working below
grade level, in the reading section that he scored on a 6.4 grade level when given the
Slosson Oral Reading Test on 9/17/09 and in written expression section performing
below grade level in written expression skills. The 2010 IEP sections on present level
of education performance for mathematics, reading and written expression contains

the same language as in the 2009 IEP. (P-16 at p.2, P-17 at p.2, R-8 at 1 and R-9 at 1)






5. The student’s IEP Progress Report on Annual Goals for the October 15, 2009 IEP
prepared by the special education teacher and social worker show the student is
progressing toward his annual goals in mathematics, reading, written expression and
emotional social and behavioral development during the first report period. (R-4)
The special education teacher’s comment on the mathematics annual goal was “I’ve
observed and assisted [student] in the general education setting. He is usually on
target with the Math assignments and doing well.” (R-4)The special education
teacher’s comment on the reading goal is that the student has demonstrated progress
and is still working on building comprehension skills. The special education
teacher’s comment on written expression goal was “[student] is demonstrating
progress with writing skills. He needs to continue proofreading assignments before
turning them in.” (R4.1) The social worker’s comment on emotional, social and
behavioral development goal was “[student] has been able to identify several feeling
words to assist with verbalization of feelings. Although not consistent, he does not
react as quickly to situations without thinking.” (R-4.1)

6. The student’s IEP Progress Report on Annual Goals for the September 14, 2010 IEP
show for the first reporting period the student is progressing toward his annual goals
in mathematics, reading, written expression and emotional social and behavioral |
development. The special education teacher’s comment on mathematics is that the
student is doing okay in math class and tries really hard doing his math work, but
needs to pay more attention. The special education teacher’s comments on reading
and written expression are that the student has missed an excessive amount of school

calendar days and “He has made some progress, but due to his absences his






II.

1.

10.

progression is not as great as it is capable of being.” The social worker commented
that the student is progressing on emotional goals, but tends to provoke other
students. (R-5 at2 & 3, R-6 at 1, 2 &3) In the third report period the student is
progressing toward his annual goals in mathematics, reading and written expression,
but not on emotional, social and behavioral development. (R-6 at 6) The special
education teacher’s comment for the third reporting period is that the student could
have done better if he would behave himself in class. (R-6 at 6)

The student’s report cards for the 2010-2011 School Year show he is failing in all his
academic classes due to excessive absences, poor behavior and cutting class. (P-10)
The student’s attendance records show excessive unexcused absences from classes for
the 2010-2011 School Year. (P-12)

Teachers’ notes show that the student can be polite and do assignments in class (P-14
at 14 & 15) and at other times sleep, refuse to do his assignments in class, tease and
threaten other students and walk out of class. (P-14 at 3,4,5,6,8,16)

Behavior Intervention Plans have been developed on September 14, 2010, February 7,
2011 and April 8, 2011. (R-1,2 & 3) The behavior interventions have not been

effective. as shown in the discipline reports (P-13) and teachers’ notes (P-14)

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue two are as follows:

The student’s October 15, 2009 IEP checks the box yes that the student requires the

support of a dedicated aide. The section on dedicated aides under the check box also






includes the daily schedule of assistance and has a begin date of 10/16/2009 and an
end date of 6/14/2010. (R-8 at 3)

. The student’s September 14, 2010 IEP that is signed by the parent and disclosed by
respondent checks the box no that the student does not require the support of a
dedicated aide. (R-9 at 4)

The student’s September 14, 2010 IEP disclosed by petitioner that is not signed by
the parent checks the box yes that the student requires the support of a dedicated aide.
That section also includes the daily schedule of assistance with a begin date of
10/16/2009 and an end date of 6/14/2010. Those dates are from the previous October
15,2009 IEP. The document submitted by petitioner has been altered from the
original. (P-16 at 5)

. Counsel for petitioner presented no evidence that the dedicated aide was not provided
for the student at pursuant to the October 15, 2009 IEP.
. The parent signed the September 14, 2010 IEP agreeing to the contents of the IEP

including the section that a dedicated aide is not required. (R-9)

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue three are as follows:

. The parent did not attend the April 8, 2011 MDT Meeting. (R-10 at 1, P-6 at 1)

2. No written logs were presented by DCPS on their attempts to arrange a mutually

convenient meeting and convince the parent to attend.






After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue four are as follows:

IV,

1. AnIEP was developed on April 8, 2011 that calls for ten hours of specialized
instruction per week in general education setting and 90 minutes a month of
behavioral support services. No dedicated aide was required.(R-10 at 5, P-6 at 5)

2.The April 8, 2011 IEP contains present levels of educational performance based on a
DCBAS dated January 2011 where the student scored basic in Algebra,
Measurement, Data Analysis, Number Sense and in Geometry. The IEP states:
“These results mirror [student’s] performance in his math inclusion class so far this
school year.” (R-10 at 1) On reading, the IEP showed a present level of educational
performance based on the January 2011 DCBAS test that the student scored basic in
language development, informational text and literary text and mirror his
performance in the English inclusion class. (R-10 at 1) On written expression, the
present level of educational performance is basic level for his grade level. (R-10 at 2)
On emotional, social and behavioral development there is current detailed
information on his behavior. (R-10 at 3) The IEP contains baselines for annual goals
and contains specific measurable annual goals in mathematics, reading, written
expression and emotional, social and behavioral development. (R-10at 1,2 & 3)

3. The parent did not sign the IEP. (R-10, P-6)

4. An independent comprehensive psychological evaluation was conducted by Dr.

Natasha Nelson on the student on May 16, 2011 and the report written on May 17,






2011. (P-27) This evaluation was done over a month after the April 8, 2011 IEP was
developed. DCPS and the MDT at have not had an opportunity

to review and consider this independent evaluation.

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Ofﬁcevr’s Findings of Fact on issue five are as follows:
V.
1. The student is currently in the seventh grade at .(R-10, P-6)
2. The student’s IEPs of September 14, 2010 and April 8, 2010 providing for ten hours
of specialized instruction per week in the general education setting and the provision

of counseling services are implemented at (R-6)

CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F. 3d 194 (3" Cir. 2004) Dr. Natasha Nelson
qualified as an expert witness in clinical psychology. Dr. Nelson did a comprehensive
psychological evaluation of the student and recommended that the student be placed in a
therapeutic school for students with ADHD and an Emotional Disturbance. Dr. Nelson made
this recommendation based on her interviews with the parent and student and her testing. Dr.
Nelson did not observe the student at his present placement and did n‘ot interview his teachers
prior to making this recommendation in her evaluation report. Dr. Nelson’s report recommends

a Behavior Intervention Plan without knowing that the school had a BIP. This hearing officer
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gives less weight to her expert opinion on placement based on her making the recommendation
without talking to the student’s teachers or doing an observation of the student’s class as well as
her lack of knowledge of school interventions including the BIP.

The parent testified in person that she was not given notice by DCPS of the April 8, 2011
MDT meeting. She testified she did not receive a letter about the meeting. She further testified
she talked to Ms. Collins, the student’s case manager, on the day DCPS sent the April IEP home
in the student’s backpack. Ms. Collins told her to sign it. The mother sent it back to school
unsigned and the next day Ms. Collins called her asking her why she did not sign the IEP. She
told Ms. Collins her lawyer told her not to sign it. Ms. Collins testified by telephone that she
sent out a letter to the mother inviting her to the April MDT meeting. She further testified she
talked to the mother by telephone on March 31, 2011 and told her to come to the April 8, 2011
MDT meeting to update the student’s IEP. The parent said she would attend. On the morning of
the April 8, 2011 MDT meeting, Ms. Collins called the mother as to why she was not at the
meeting and the mother told her she was advised by her attorney not to participate. The school
than went on with the MDT meeting. Counsel for the respondent DCPS did not disclose any
school written logs about communications with the parent about participation in the April 8,

2011 MDT meeting. This hearing officer is unable to determine which version of scheduling of*

the MDT meeting is correct.






DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue one that
the October 2009 IEP and September 2010 IEP are inappropriate are as follows:
“The burden of proof shall be the responsibility of the party seeking relief. Based solely upon
evidence presented at the hearing, an impartial hearing ofﬁcer shall determine whether the party
seeking relief presented sufficient evidence to meét the burden of proof that the action and/or
inaction or proposed placement is inadequate or adequate to provide the student with a FAPE.” 5
D.C.MR. 3030.3 |

In determining if the October 2009 and September 2010 IEPs are appropriate this hearing
officer must answer the question “is the individualized education program developed through the
Act’s procedures reasonably calculated to enable the child to receive educational benefits?” Bd.
of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, at 206-07 (1982). In Polk
v. Central Susquehanna Intermediate Unit 16, 853 F.2d 171 (3kd Cir. 1988) cert denied, 488 U.S.
1030 (1989), The Third Circuit held that appropriateness under Rowley as applied to a student
with severe disabilities means more than trivial educational benefit. The Court held in Polk that
“...using Rowley’s own terminology, we hold that Congress intended to afford children with
special needs an education that would confer meaningful benefit.” Polk at p.184 Other Circuits
have endorsed the Polk court’s interpretation of educational benefit in Doe v. Smith, 441 IDELR
544 (6th Cir. 1989); Fort Zumwalt School District v. Clynes, 26 IDELR 172 (8th Cir, 1991),
Roland M. v. Concord School Comm’n, 16 IDELR 1129 (1¥ Cir. 1991) and Hall v. Vance County

Board of Education, 557 IDELR -155 (4™ Cir. 1985) In Ridgewood Bd. of Educ. v. N.E., 30
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IDELR 41,44 (3d Cir. 1999) and T.R. v. Kingwood Township Board of Education, 32 IDELR 30
(3d Cir. 2000) the Third Circuit held that an IEP must provide “meaningful benefit.” See also
A.Lex rel. lapalucciv. D.C., 402 F. Supp. 2d 152 (D.D.C. 2005) (“...the appropriate focus of the
court’s review should be on whether DCPS is providing A.I. with an IEP that is reasonably
calculated to provide meaningful educational benefit.” Id. at p.167)

InA.I ex rel. Iapalucciv. D.C, the Court upheld a hearing officer’s decision that the IEP
goals were appropriate based on reference to IEP progress reports that “contain a myriad of
specifics that substantiate the hearing officer’s finding of progress.” Id.at p.169 In this case, the
IEP progress reports for the October 2009 IEP and September 2010 IEP contain many specifics
that also support a finding of progress on the student meeting his annual IEP goals in
mathematics, reading and written expression and emotional, social, and behavioral development.
(See Findings of Fact #1. 5 & 6)

Counsel for petitioner argues that the October 2009 IEP and the September 2010 IEP are
inappropriate for not having baselines on individual annual goals. The IEPs show the baseline .
sections are blank. (See Findings of Fact #1.3) The IEPs do have present levels of educational
performance. (See Findings of Fact #1.4) These present levels of educational performance
provide the information that provides a baseline of the student’s performance levels in
mathematics, reading and written expression.

In S.S. by Shank v. Howard Road Academy, 585 F. Supp. 2d 56, 70 (D.D.C. 2008), the
Court held: “The annual goals met the requirements of the IDEIA. The Court cannot say that the
IEP was not reasonably calculated to enable S.S. to derive educational benefit because it failed to
provide more specificity with respect to reading, written language and mathematics goals or to

provide additional short-term objectives in these areas.” In this case, while the baseline sections
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in the 2009 and 2010 IEPs were blank, the information provided in the present levels of
educational performance served the same function of providing a baseline to measure progress.

Counsel for petitioner’s argument that the October, 2009 and September, 2010 IEPs do
not contain sufficient hours is undercut by the parent signing she agreed to the contents of both
of these IEPs including the number of hours of specialized instruction and was involved in the
IEPs development. (See Findings of Fact #1. 2) Counsel for petitioner has failed to meet her
burden of proof that the October 2009 and September 2010 IEPs do not contain sufficient hours.
This hearing officer concludes that the above IEPs were reasonably calculated to provide
educational benefit.

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue two of not
providing a dedicated aide are as follows:

The October 2009 IEP requires the provision of a dedicated aide for the student. Counsel
for the parent has presented no evidence that did not provide the
dedicated aide. The September 2010 IEP signed by the parent does not require the provision of a
dedicated aide for the student. Counsel for petitioner has failed to meet her burden of proof on
this issue. This hearing officer has serious concerns that the September 2010 IEP section on the
requirement of a dedicated aide disclosed by counsel for petitioner is altered from the September
2010 IEP signed by the parent and disclosed by respondent. (See Findings of Fact II. 2, 3, & 5)

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue three on

parental participation and issue four on the April 8, 2011 IEP are as follows:
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The parent testified that she was not invited to the April 8, 2011 MDT meeting. The
parent maintains she did not receive a letter of invitation from the school and was only called by
the school when the IEP was sent home and she was asked to sign it and return the IEP to school.
The parent was called again the next day when it was not signed. Ms. Collins testified that she
did send a letter of invitation and called the parent on March 31, 2011 inviting her to the MDT
meeting. The parent agreed to attend. On the morning of the April 8, 2011, Ms. Collins testified
she called the parent when she did not show for the meeting and was told by the parent she
would not come on advice of counsel. The MDT than convened the meeting.'While this hearing
officer cannot determine which of above versions is correct, the law is clear. School districts are
required to keep a recbrd of their attempts to arrange a mutually convenient meeting and
convince parents to attend. 34 C.F.R. Section 300.322 (d). Such a record can include detailed
logs of telephone calls made or attempted and the results of those calls; copies of correspondence
sent to parents and any responses received; and detailed records of visits made to the parents’
home or places of employment and the results of those visits. 34 C.F.R. Section 300.322 (d)(1)-
(3). This section of the regulations demonstrates the importance that IDEA places on parental
participation in IEP meetings. As the Court pointed out in 4.1 ex rel. Iapalucci v. District of
Columbia, Id at 164 “While not every technical violation of the procedural prerequisites of an
IEP will invalidate its legitimacy..., procedural inadequacies that...seriously infringe upon the
parents’ opportunity to participate in the IEP formulation process...clearly result in the denial of
aFAPE.” In this case, counsel for respondent failed to disclose a written record of attempts to
invite the parent to the April 8, 2011 MDT meeting. This hearing officer therefore concludes
that DCPS denied a FAPE in not showing through any of the above required written

documentation that the parent was invited to participate at the April 8, 2011 MDT meeting. The
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resulting IEP from that meeting is incomplete until attempts are made with the above required
written documentation to invite the parent to attend an MDT/IEP meeting. See W.G. v. Board of
Trustees of Target Range Sch. Dist, 960 F.2d 1469, 18 IDELR 1019 (9" Cir. 1992) Counsel for
respondent in her May 3, 2011 response stated: “DCPS is willing to convene a meeting to
discuss and revise the student’s IEP.” (R-16) This hearing officer is ordering a reconvening of
the MDT meeting at a mutually convenient time. Since the April MDT meeting, an independent
comprehensive psychological evaluation has recently been conducted on the student on May 16,
2011. (P-27) DCPS has not had an opportunity to review and consider this evaluation. 34 C.F.R.
Section 300.502 (c)(1) At areconvened meeting, the MDT with parental participation will have
an opportunity to review and consider the May 2011 independent psychological evaluation and
discuss and determine the hours of specialized instruction and counseling and whether the hours
of specialized instruction will be provided outside of general education.

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer on issue five on the
placement being inappropriate are as follows:

The Supreme Court held in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley,
458 U.S. 176, 201 (1982) that IDEA was infended to provide a “basic floor of opportunity” and
an individualized plan “designed to provide educational benefit to the handicapped child.” See
Schoenbach v.District of Columbia, 309 F. Supp. 2d 71, at 80 (D.D.C. 2004) This Circuit has
held that a school has met its obligation to provide a FAPE if the school’s program “confers
some educational benefit.” Kerkam v. Superintendent, District of Columbia Public Schools, 931
F 2d 84 (D.C. Cir. 1991) The analysis of the appropriateness of a public school placement “is not

comparative.” Jenkins. v. Squillacote, 935 F.2d 303, 305 (D.C.Cir. 1991) Although IDEA
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guarantees a FAPE, it “does not necessarily guarantee the child [with the disability] the best
available education.” Holland v. District of Columbia, 71 F.3d 417,419 (D.C.Cir. 1995). Nor
does IDEA ensure that a FAPE will consist of the precise plan that the parent desires. See Shaw
v. District of Columbia, 238 F.Supp. 2d 127,139 (D.D.C. 2002). An IEP must be ‘reasonably
calculated’ to confer educational benefits on the child, ...but it need not “maximize the potential
of each handicapped child commensurate with the opportunity presented non-handicapped
children.” Rowley at 200, 207. , quoted in Anderson v. District of Columbia, 606 F. Supp. 2d 86,
92 (D.D.C. 2009)

In this case, this hearing officer finds at Findings of Fact #V-2 that is
implementing the student’s current IEP. This hearing officer concludes that the student’s current
placement is able to implement the student’s IEP that is reasonably calculated to provide
educational benefits if he takes advantage of these educational opportunities at

Counsel for petitioner has failed to meet her burden of proof that is

inappropriate.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
DCPS shall invite the parent to an MDT/IEP meeting to review and revise the
student’s IEP at a mutually convenient time. Counsels for the parties shall assist in
scheduling that mutually convenient time. The MDT/IliP meeting shall be held no
later than June 17,2011. The MDT will consider the independent comprehensive

psychological evaluation conducted by Parker Diagnostics and discuss and
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determine the hours of specialized instruction and counseling services and whether
the specialized instruction will be provided outside of general education.

Issue one on the inappropriateness of the October 2009 IEP and September 2010
IEP is DISMISSED with prejudice.

Issue two on not providing a dedicated aide is DISMISSED with prejudice.

Issue five on the inappropriateness of the placement is DISMISSED.

NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
Jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).

Date: 6/2/11 Seyrmour DuBow /4/
Hearing Officer
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

[STUDENT],!
through the Parent/Guardian,* s
Date Issued: 6/6/11

Petitioner,
Hearing Officer: Seymour DuBow -
v -
Case No: -
DCPS, &
Hearing Date: 5/31/11Room: 2004 5
Respondent.
HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
The student is a -year old female currently in the grade at

The student has been found eligible for special education and related services as a
student with the disability classification of Emotional Disturbance. (R-8) On April 22, 2011
counsel for petitioner filed a due process complaint alleging that DCPS failed to provide an
appropriate placement at (P-3) Counsel for DCPS filed a Motion
to Dismiss on May 3, 2011 on the grounds that the due process complaint is re-litigating issues
resolved in an executed settlement agreement on January 10, 2011 specifically the failure to
provide an appropriate placement at (R-1) Counsel for the
petitioner filed an opposition to the motion on May 4, 2011 arguing that the inappropriateness of

the placement is ongoing and as a matter of equity should not be barred by the settlement

! Personal identification information is provided in Appendix A.






agreement. A resolution meeting was held on May 4, 2011 and the parties failed to reach an
agreement. (P-2) A pre-hearing conference was held on May 10, 2011 with counsel for
petitioner Alana Hecht and counsel for respondent DCPS Linda Smalls. Counsels presented
their arguments on the Motion to Dismiss at the pre-hearing conference. This hearing officer
denied the Motion to Dismiss on May 16, 2011 in a written order. On May 19, 2011, a second
pre-hearing conference was held with counsel for petitioner Alana Hecht and counsel for
respondent DCPS Linda Smalls. A pre-hearing Order was issued on May 19, 2011 that stated
the only issue for the hearing was: Did DCPS deny a Free Appropriate Public Education (FAPE)
to the student by failing to provide an appropriate placement at the '

School? The relief requested is placement at the non-public in the
District of Columbia. (P-1)

The due process hearing convened at 9 a.m. on May 31, 2011 in Room 2004 of the
Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002. Alana Hecht
represented the pétitioner and Linda Smalls represented the respondent DCPS. The hearing was
closed. At the outset of the hearing, respondent’s documents R-1-R-10 were admitted into the
record without objection. Counsel for respondent DCPS objected to petitioner’s documents P-15
and P-21-24 on relevance grounds. The objections to these documents were overruled after they
were presented during the hearing and the hearing officer would determine what weight to give
them. Petitioner’s documents P-1-P-29 were admitted into the record. All witnesses were sworn
under oath prior to testifying. Counsel for petitioner called as witnesses the parent, the student,
and the educational advocate Lawrencia Cole who all testified in person and Dr. Natasha Nelson

and of of Washington, D.C. who both testified by





telephone. Counsel for respondent DCPS called as a witness The
Coordinator, who testified in person.

JURISDICTION

The hearing was convened on May 31, 2011 pursuant to jurisdiction under Public Law
108-446, The Individuals with Disabilities Improvement Act of 2004 (hereinafter referred to as
IDEA), Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District

of Columbia Municipal Regulations.

BACKGROUND
The student is a -year old female currently inthe ' grade at

The student has been found eligible for special education and related services as a
student with the disability classification of Emotional Disturbance. (R-8) On April 22, 2011
counsel for petitioner filed a due process complaint alleging that DCPS failed to provide an
appropriate placement at Counsel for respondent maintains that

is implementing the student’s IEP and Behavior Intervention Plan

and is providing her with educational benefits. The student is sometimes not engaged in class
work and often leaves classes without returning for various reasons and this has affected her
grades.

ISSUE AND RELIEF SOUGHT

The issue to be determined is as follows:
1. Did DCPS deny a Free Appropriate Public Education (FAPE) to the student by failing

to provide an appropriate placement at the School?





The relief requested is placement at the non-public in the
District of Columbia.
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows: |
1. The student is a year old female currently in the - grade at
The student has been found eligible for special education and
related services as a student with the disability classification of Emotional
Disturbance. (R-8)

2. The student’s IEP calls for 31.5 hours a week of specialized instruction outside of
general education, four hours per month of behavioral support services and thirty
minutes per month of speech-language pathology. (R-8-8)

3. The student is receiving 31.5 hours of specialized instruction per week outside of
general education, four hours per month of behavioral support services and thirty
minutes per month of speech-language pathology. The student’s IEP is being
implemented at The (Testimony of

4. The student is in special education classes with eight to ten students taught by a
special education teacher or in combination with a regular education teacher certified
in the subject area. There are six licensed social workers on staff and one school
psychologist. One of the six social workers is there three days a week while the
others are there full-time. There are seven to eight behavior technicians who are all
trained in therapeutic crisis intervention (TCI). Two of the behavior technicians are

instructors in TCI and one of them has a master’s degree in special education. The






average daily attendance in The is sixty (60) students,
but they have a capacity of ninety to one hundred and ten (90-110) students. The
occupies most of the building at except for some
administrative offices. (Testimony of The student was observed by
Dr. Natasha Nelson in conducting her independent Functional Behavior Assessment
in the Geometry class which was a small class of three students and in the Financial
Services class where the student was with seven other students. Dr. Nelson observed
that the Geometry class was “big, bright and well-lit with natural and artificial light.
There were many posters on the wall, related to subject of mathematics. The
classroom had ten desks arranged in three rows as well as a table with two computers.
There were two other students in the classroom, sitting behind the computers, and
working on assignments....[student] did not seem keen on doing work. She continued
to text against the directive of She also raised her voice with him and
wanted to leave the classroom.” (P-18-6) The geometry teacher worked closely With
the student and encouraged her “to try the next question and walked her through the
steps to solve the problem. [Student] raised her voice again saying, ‘When is this
going to end because I’m hungry. checked her work and commended
her for getting the question partially right. asked [student] to finish
copying the notes. She asked, ‘Do I have to answer questions after this?” When
replied in the negative, she asked, ‘Are you sure?’ twice and also said, ‘ I
don’t want to be in this class. [Student] took out her cell phone and sent a text
message. asked her to put it away and she did....She removed her cell

phone a second time and sent another text message.” She also said she was hungry





and insisted she had to leave because she was hungry and the teacher provided her
with juice, cookies and pretzels. (P-18-5 & 6) Dr. Nelson observed in the Financial
Services class that the student “had no interest in participating in the class discussion.
She focused on using her telephone. She also had difficulty modulating her emotions
and demonstrated no appropriate interpersonal skills.” (P-18-7)

. A Behavior Intervention Plan (BIP) was developed for the student on April 7, 2011.
The Plan referred to the Parker Diagnostic Solutions Functional Behavior Assessment
of February 1, 2011conducted by Dr. Nelson (P-18) and stated that the assessment
“places value on Adult Approval, Competitive Approval and Peer Approval and,
suggest that she be provided with the right afnount of validation and acceptance.” (R-
6-2) The plan’s implementation description is: staff
will offer [student] incentives for demonstrating desired behaviors and will
consequate (sic) problem behaviors. Positive Intervention Strategies: Teacher
Strategies incentives include time to visit a trusted staff member, opportunities to
participate in an appropriate activity of [student’s] choosing and tangible rewards
such as food items, stickers and posting examples of her completed work. Examples
of consequences include ignoring problem behaviors when appropriate, taking away
incentives, sending correspondences home, use of the Therapeutic intervention center,
in school suspension, out of school suspension and restraint when [student] is
physically out of control and a danger to herself and others (given parental consent).”
(R-6-2) |

. The Behavior Intervention Plan is being implemented at The , but

the incentives including time to visit a trusted staff member, opportunities to






participate in an appropriate activity of [student’s] choosing and tangible rewards
such as food items, stickers and posting examples of her completed work were
already in place prior to the BIP. The consequences listed in the BIP were also being
used prior to the BIP. The student has been sent to the Therapeutic Intervention
Center (TIC) which has adult supervisors to calm her down and do her work.

was not aware of anything different put in place since the BIP. (Testimony
of .
. The student’s March 25, 2011 Report Card shows an F in Geometry Part A witha C
on the exam, a C in World History with a B on the exam, an F in Reading Workshop
and a C+ in Computer Applications. The student received a C in the third advisory in
English II and a C in the third advisory in Intro Financial Services, a D in the third
advisory in Drawing and Painting aﬁd a D in the third advisory in Geometry Part B .
(P-7-2)
. The August 16, 2010 to May 10, 2011 Attendance Summary shows the student was
present 118.5 days out of 155 school days. The student had 18 authorized absences
for medical appointments, 75 excused absences and 95 unexcused absences with 64
lates to her classes. (R-9-1) She received Fs in Geometry and Reading Workshop
where she had a high rate of absences with 20 times in Geometry and 19 times in
Reading Workshop. (R-10)
. The student will leave classes often if she does not get immediate help and gets
frustrated because she does not get the material. It is difficult to get her to return to
classes. The student will go to a social worker or assistant principal to talk to them

when she leaves class and it helps calm her down. (Testimony of student and





When the teachers provide her immediate help she does not leave class.

The teachers do give her assistance when she asks for it. The Behavior Technicians in

the hallway talk to her and tell her to go back to class, but she often does not go back

to class. She is only disrespectful to teachers she does not like. (Testimony of student)

10.  The student’s IEP Progress Report shows the student is progressing toward meeting

her reading and written expression annual goals for both the second and third

reporting period. The special education teacher’s comments on May 23, 201 1were

that: “Student has shown a little progress this marking period. She is currently

functioning at the below average.” (P-29-2) While the student was progressing

toward meeting her mathematics annual goals in the second reporting period, she

showed no progress in the third reporting period. The special education teacher’s

comments on May 23, 2011were that student “is not making progress at this time.

She is coming to class; however she gets up and walks out without staff permission.

She is failing to complete her class work.” (P-29-1)

CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See Shore

Regional High School Bd. of Educ. v. P.S.,381 F. 3d 194 (3rd Cir. 2004) testified

in person and this hearing officer had an opportunity to observe him and determine his

credibility.

was very knowledgeable about the program at at

and provided detailed answers to counsels’ questions. He also was straightforward and not

evasive about the problems in getting the student back to class after she leaves. This hearing

officer finds

testimony very credible.





DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

The only issue to address is whether the placement at is
appropriate. The Supreme Court held in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U.S. 176, 201 (1982) that IDEA was intended to provide a “basic floor of
opportunity” and an individualized plan “designed to provide educational béneﬁt to the
handicapped child.” See Schoenbach v.District of Columbia, 309 F. Supp. 2d 71, at 80 (D.D.C.
2004) This Circuit has held that a school has met its obligation to provide a FAPE if the school’s
program “confers some educational benefit.” Kerkam v. Superintendent, District of Columbia
Public Schools, 931 F 2d 84 (D.C. Cir. 1991) The analysis of the appropriateness of a public
school placement “is not comparative.” Jenkins. v. Squillacote, 935 F.2d 303, 305 (D.C.Cir.
1991) Although IDEA guarantees a FAPE, it “does not necessarily guarantee the child [with the
disability] the best available education.” Holland v. District of Columbia, 71 F.3d 417,419
(D.C.Cir. 1995). Nor does IDEA ensure that a FAPE will consist of the precise plan that the
parent desires. See Shaw v. District of Columbia, 238 F.Supp. 2d 127,139 (D.D.C. 2002). An
IEP must be ‘reasonably calculated’ to confer educational benefits on the child, ...but it need not
“maximize the potential of each handicapped child commensurate with the opportunity presented
non-handicapped children.” Rowley at 200, 207. , quoted in Anderson v. District of Columbia,
606 F. Supp. 2d 86, 92 (D.D.C. 2009)

In this case, this hearing officer finds at Findings of Fact #3 and #4 that

is implementing the student’s current IEP. The student is receiving the 31.5

hours of specialized instruction outside of general education. Her classes are small with eight to





ten students maximum and some as small as three students. In the two classes observed by Dr.
Nelson there were only two other students in Geometry and seven other students in Financial
Services. She is receiving her instruction from special education teachers or in combination with
regular education teachers certified in the subject area. She is also receiving her related services
and sees a social worker when she is frustrated. The student’s own testimony is that the teachers
do provide her with assistance when she asks for it. The classroom observation by Dr. Nelson
showed that the teachers worked closely with the student on her work, but that the student
frequently was not engaged and was texting messages on her cell phone. If she is provided with
immediate help she does not leave the class, but she is easily frustrated and will leave class if the
assistance is not immediate. The classroom observation in the Geometry class shows that she
will also leave class when she feels like it and that the reasons may not be related to frustration
with the class work. In the Geometry class observation, the student wanted to leave the
classroom because she was hungry and the teacher provided her with food and drink to
accommodate her. (See Findings of Fact #4 & 9)

Her report card shows she is receiving educational benefit with grades of a C in World
History with a B on the exam, an a C+ in Computer Applications, a C in the third advisory in
English II and a C in the third advisory in Intro Financial Services. (See Findings of Fact #7) She
does get frustrated in Geometry and Reading Workshop where she got Fs and has a high level of
absences in those classes. The classroom observations in the Geometry and Financial Services
classes also shows that she is often not engaged in classroom work and was texting messages on
her cell phone. (See Findings of Fact #4 & 8) This hearing officer finds that the student’s own
voluntary behavior not to engage in classroom work and to leave class and not return contributes

to her low grades. The student’s IEP Progress Report shows the student is progressing toward
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meeting her IEP annual goals in reading and written expression. She is not making progress for
the third marking period in mathematics, however, because she is leaving class without
permission. (See Findings of Fact #10) The IEP Progress Report is consistent with the student’s
Report Card that her leaving class in Geometry is affecting her progress. The placement is
providing education benefits to the student through implementation of her IEP that is reasonably
calculated to provide educational benefit if the student takes advantage of those educational
opportunities at
This hearing officer also finds at Findings of Fact #6 that is

implementing the student’s Behavior Intervention Plan (BIP). Several of the incentives and
consequenées on the BIP were being implemented prior to the development of the BIP. This
hearing officer concludes that the student’s current placement is conferring educational benefits
to the student and is therefore appropriate. There is no denial of a FAPE.

This Circuit has held in Jenkins, 935 F. 3d at 305 “[I]f there is an ‘appropriate’ public
school program available...the District need not consider private placement, even though a
private school might be more appropriate or better able to serve the child.” The Supreme Court
in Burlington School Committee v. Department of Education, 471 U.S. 359 (1985) and Florence
County School Dist. Four v. Carter, 510 U.S. 7 at 15 (1993) has held that parents “are entitled to
reimbursement only if a federal court concludes both that the public placement violated IDEA
and that the private school placement was proper under the Act.” Since this hearing officer has
answered the threshold question that there is no denial of a FAPE with the present placement at

it is not necessary to do further analysis on the second prong of

the Supreme Court test for reimbursement.
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ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
Counsel for petitioner’s request for relief is DENIED and the case is DISMISSED

with prejudice.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).

Date: 6/6/11 Seymoms DuBow /3/
Hearing Officer
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