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HEARING OFFICER DETERMINATION =

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed April 1, 2011, on behalf of an 11-
year old student (the “Student”) who has been determined to be eligible for special education and
related services as a child with a disability under the IDEA. The Student currently attends a
DCPS elementary school (the “School”) and resides in the District of Columbia with Petitioner,
who is the Student’s mother.

Petitioner claims that that DCPS has denied the Student a free appropriate public
education (“FAPE”) by failing to (a) implement the Student’s 06/23/2010 individualized
education program (“IEP”); (b) develop an appropriate IEP on 02/14/2011; (c) evaluate in all
areas of suspected disability; (d) provide an appropriate placement; and (e) include the parent in
the decision making process.

DCPS filed its Response on April 12, 2011, which responds that the Student has not been
denied a FAPE. DCPS asserts that: (a) DCPS appropriately implemented the 06/23/2010 IEP

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.





“within the SAM inclusion model at the School”; (b) the “current draft IEP” (dated 02/14/201 1’,
but not yet signed by the parent) provides an appropriate program for the Student; (c) the Student
does not require further evaluations; (d) DCPS has provided an appropriate placement; and (¢)
parent was present during the deliberation and development of the 02/14/2011 IEP.

A resolution session was also held on April 18 2011, which did not resolve the
Complaint, and the statutory 30-day resolution period ended as of May 1, 2011. A Prehearing
Conference (“PHC”) was then held on May 10, 2011; the parties filed five-day disclosures on
May 24, 2011; and the Due Process Hearing was scheduled for May 31, 2011. Petitioner elected
for the hearing to be closed.

On May 31, 2011, the parties convened for the Due Process Hearing and heard the
testimony of seven (7) witnesses. However, due to an unanticipated electrical utility outage
affecting an area of downtown D.C. including the Student Hearing Office (“SHO”), the hearing
was forced to conclude two hours earlier than scheduled. All parties agreed to reconvene the
following day, June 1 to complete the hearing, but the SHO offices were again closed due to the
same electrical power outage.

The parties then determined that they would next be available to finish the hearing on
June 14, 2011, and agreed to extend the 45-day HOD timeline from June 15 to June 22, 2011 to
accommodate the rescheduled hearing. The hearing was subsequently rescheduled to June 15,
2011, due to the illness of the remaining DCPS witness. Based on these circumstances, the
Hearing Officer found good cause for and granted the requested extension of the HOD timeline
in order to complete the hearing and render a decision.

At the Due Process Hearing, the following Documentary Exhibits were admitted into
evidence:

Petitioner’s Exhibits: P-1 through P-16 (without objection).

Respondent’s Exhibits: R-1; R-2; R-4 through R-7. (Exhibit R-3
was withdrawn at hearing; and Petitioner’s objection to R-2 was
overruled.)

In addition, the following Witnesses testified on behalf of each party:

Petitioner’s Witnesses: (1) Parent-Petitioner; (2) the Student’s
Educational Advocate (“EA”); (3) Occupational Therapist (“OT”);





(4) Clinical Psychologist; and (5) Director of Education, Private
School.

Respondent’s Witness: (1) DCPS School Psychologist; (2)
Special Education Coordinator (“SEC”); and (3) Teacher.

IL

JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is June 22, 2011.

III. ISSUES AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in

the following issues being presented for determination at hearing:
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@

&)

@

6)

Failure to Implement June 2010 IEP. — Did DCPS deny the Student a
FAPE by failing to implement the Student’s 06/23/2010 IEP, in that the
Student allegedly did not receive all of his required 15 hours per week of
specialized instruction in an Out of General Education setting and all of
his required related services?

Failure to Evaluate. — Did DCPS deny the Student a FAPE by failing to
evaluate in all areas of suspected disability, specifically by conducting a
neuropsychological evaluation?

Inappropriate IEP (Feb. 2011). — Did DCPS deny the Student a FAPE
by failing to provide an appropriate IEP on 02/14/2011, in that the IEP
prescribes (a) insufficient hours of specialized instruction, (b) an
inappropriate setting for specialized instruction, (c) inappropriate goals
and objectives, (d) no baselines, and (e) no OT services? See Complaint, p.
2, paragraph 13. :

Inappropriate Placement (Feb. 2011). — Did DCPS deny the Student a
FAPE by failing to provide an appropriate educational placement on
02/14/2011, in that the Student needs small class sizes, in a full-time Out
of General Education program for students with learning disabilities?

Parent Participation. — Did DCPS deny the Student a FAPE by failing to
include the parent in the decision making process regarding IEP and
placement in February 20117





Petitioner requests that the Hearing Officer order DCPS to: (a) immediately place and
fund the Student at Private School; (b) fund an independent neuropsychological evaluation of the
Student; (c) convene an MDT/IEP team meeting to review and revise the IEP; and (d) fund or

provide appropriate compensatory education.

IV. FINDINGS OF FACT

1. The Student is an 11-year old student who has been determined to be eligible for special
education and related services under the IDEA as a child with a disability. Her primary
disability is Specific Learning Disability (“SLD”). P-5; R-5; Parent Test. ,

2. During the 2009-10 school year, the Student attended a D.C. public charter school, for
which DCPS serves as LEA.

3. On or about June 23, 2010, DCPS convened a meeting of the Student’s MDT/IEP Team
to develop an IEP. The 06/23/2010 IEP provided for (a) 15 hours of specialized
instruction (Reading, Math, and Written Expression) in an Out of General Education
setting; (b) 60 minutes per week of behavioral support services (counseling) in an Out of
General Education setting; (c) 60 minutes per week of speech/language services in an
Out of General Education setting; and (d) 60 minutes per month of additional
behavioral support services (organization skills) in an Out of General Education setting.
P-3,p9.

4. The 06/23/2010 IEP services represented an increase in hours from the Student’s
previous IEPs. His 12/10/2009 IEP provided for 9 hours per week of specialized
instruction outside general education, and the 03/04/2010 IEP provided for 12 hours per
week of specialized instruction outside general education. See P-1; P-2.

5. Petitioner was informed that the charter school was not able to meet the Student’s
increased needs, and that the School could meet her needs and implement an IEP with
greater hours of specialized instruction. Parent Test.; EA Test. Thus, DCPS issued a
Prior Written Notice dated 06/24/2010 specifying the School as the “proposed
educational placement for [the Student] for the 2010-2011 academic school year.” P-11.
The Student then began attending the School at the start of the 2010-11 school year.

Parent Test.






6. Onor abéut November 15, 2010, Petitioner obtained an independent comprehensive
psychological evaluation, which found (inter alia) that the Student had “deficits with
memory, picture naming, and also spatial integration [which] may point to
neuropsychological impairment.” P-9, p. 12. The evaluator recommended that the
Student receive a neuropsychological evaluation to assess these deficits. Id,, pp. 12-13.

7. On or about February 2, 2011, DCPS convened a meeting of the Student’s MDT/IEP
Team to review independent comprehensive psychological and OT evaluations, to
review and revise the IEP, and to discuss compensatory education if necessary. R-1. At
this meeting, Petitioner requested that the Student receive a neuropsychological
evaluation. Id.; EA Test. To date, DCPS has not conducted such an evaluation.

8. Also at the February 2, 2011 MDT meeting, DCPS acknowledged that the Student had
not been receiving all of her 15 hours per week of specialized instruction in an Out of
General Education setting, as required under the 06/23/2010 IEP. See R-1, p. 2 (noting
that the Student “is not getting pulled out for 15 hours as the IEP instructs”). [ADD
FACTS/TESTIMONY re specific services provided]

9. On or about February 14, 2011, DCPS reconvened the MDT/IEP Team to complete its
review of the Student’s IEP. The 02/14/2011 IEP provides for (a) 10 hours of
specialized instruction in a General Education (inclusion) setting; (b) 60 minutes per
week of behavioral support services (counseling) in an Qut of General Education setting;
and (¢) 60 minutes per week of speech/language services in an Out of General
Education setting. See R-5; P-5; P-6. Petitioner disagreed with the reduction in hours of
specialized instruction and the change in setting. Parent Test.; EA Test.

10. Also at the February 14, 2011, MDT meeting, DCPS agreed that the Student required
direct, school-based OT services, as had been recommended by the independent OT
evaluation dated December 3, 2010. P-10; Parent Test. But the 02/14/2011 IEP did not
include any OT services. P-5; R-5; EA Test. However, subsequent to the February 2011
team meetings, Petitioner was also informed that the Student was supposed to be
receiving OT services. Parent Test.

11. On or about April 18, 2011, DCPS convened a resolution meeting in this case. R-2.

"DCPS felt that the 02/14/2011 IEP is appropriate as written and that the School is an

appropriate site location. Petitioner disagreed and proceeded to hearing. Petitioner asked






DCPS to issue a PNOP for the Student to attend Private School and to issue an IEE for a

neurological assessment. Id.
V. DISCUSSION AND CONCLUSIONS OF LAW
A. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to evaluate and failures to develop an
appropriate IEP. Based solely upon the evidence presented at the due process hearing, an
impartial hearing officer must determine whether the party seeking relief presented sufficient
evidence to prevail. See DCMR 5-E3030.3. The recognized standard is preponderance of the
evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw
v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415())(2)(C)(iii).

B. Issues/Alleged Denials of FAPE

As noted above, Petitioner claims that DCPS denied the Student a FAPE by: (1) failing to
implement the Student’s 06/23/2010 IEP; (2) failing to evaluate in all areas of suspected
disability, specifically by conducting a neuropsychological evaluation; (3) failing to develop an
appropriate IEP and provide an appropriate placement on 02/14/2011; and (4) failing to include
the parent in the decision making process.

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under

public supervision and direction, and without charge; meet the standards of the

SEA...include an appropriate preschool, elementary school, or secondary school

education in the State involved; and are provided in conformity with the

individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 C.F.R. §
300.17; DCMR 5-E3001.1.

For the reasons discussed below, the Hearing Officer concludes that Petitioner has
met her burden of proof on Issues 1, 2, and 5 above, and has met her burden of proof in

part on Issues 3 and 4 above.

1. Failure to Implement June 2010 IEP





As the statute and regulations indicate, the failure to provide services in conformity with
a student’s IEP can constitute a denial of FAPE. 34 C.F.R. § 300.17(d). In order to constitute a
denial of FAPE, however, courts have held that the aspects of an IEP not followed must be
“substantial or significant,” and “more than a de minimus failure”; in other words, the deviation
from the IEP’s stated requirements must be “material.” Catalan v. District of Columbia, 478 F.
Supp. 2d 73 (D.D.C. 2007), quoting Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341,349
(5th Cir. 2000). See also Wilson v. District of Columbia, 111 LRP 19583 (D.D.C. March 18,
2011) (“Although the D.C. Circuit has not yet squarely addressed the question of what standard
governs failure-to-implement claims under the IDEA, the consensus approach to this question
among the federal courts that have addressed it has been to adopt the standard articulated by the
Fifth Circuit in Houston Independent School District v. Bobby R.”); S.S. ex rel. Shank v. Howard
Road Academy, 585 F. Supp. 2d 56, 68 (D.D.C. 2008).

As was recently confirmed by the District Court in Wilson, “a party challenging the
implementation of an IEP must show more than a de minimus failure to implement all elements
of that IEP, and, instead, must demonstrate that the school board or other authorities failed to
implement substantial or significant provisions of the IEP. This approach affords local agencies
some flexibility in implementing IEPs, but it still holds those agencies accountable for material
failures and for providing the disabled child a meaningful educational benefit. 111 LRP 19583,
slip op. at 5 (quoting Bobby R). A “material failure occurs when there is more than a minor
discrepancy between the services a school provides to a disabled child and the services required
by the child’s IEP.” Id., quoting Howard Road Academy, 585 F. Supp. 2d at 68. In Wilson, for
example, DCPS failed to transport a student to three of the four weeks of an ESY program, and
thus “almost entirely failed to provide a service that [student’s] IEP team determined was
necessary for his educational development.” Hence, the deviation was found to be material, and.

not a “minor discrepancy.” Id., slip op. at 6-7.

In this case, Petitioner claims that DCPS failed to implement the Student’s 06/23/2010
IEP, in that the Student allegedly did not receive (a) all of his required 15 hours per week of
specialized instruction in an Out of General Education setting, and (b) all of his required related
services. The evidence adequately supports these claims. The Special Education Teacher
estimated that she provided no more than 7.5 hours per week of pull-out instruction from the

beginning of the 2010-11 school year until approximately mid-November, and then began to






provide services on an inclusion or small-group basis with general education students. See Spec.
Ed. Teacher Test.

In closing argument, DCPS conceded that the School did not implement the full 15 hours
of pull-out specialized instruction, but argued that Petitioner had not proved that the Student
suffered any specific educational harm from this failure. However, Petitioner was not required to
make such showing. The failure to implement an IEP is not a mere procedural violation. When
an LEA materially deviates from IEP requirements (as DCPS did here), educational harm to the
student is presumed, since the LEA has failed to provide a service that the IEP team determined

was necessary to meet the student’s unique educational needs. Wilson, supra.

Accordingly, the Hearing Officer concludes that Petitioner has met her burden of proof

on Issue 1.

2. Failure to Evaluate (Neuropsychological)

As part of both an initial evaluation and any re-evaluation, DCPS must (inter alia) ensure
that the child “is assessed in all areas related to the suspected disability,” and that the evaluation
is “sufficiently comprehensive to identify all of the child’s special education and related services
needs, whether or not commonly linked to the disability category in which the child has been
~ classified.” 34 C.F.R. §300.304 (c) (4), (6); see also Harris v. DC, 561 F. Supp. 2d 63, 67-68
(D.D.C. 2008). Parents also have a right to request particular assessments to determine whether
their child has a disability and the child’s educational needs. See, e.g., 34 C.F.R. 300.305 (d); see
also Herbin v. District of Columbia, 362 F. Supp. 254, 43 IDELR 110 (D.D.C. 2005). The failure
to act on a request for independent evaluation may constitute a denial of FAPE. Harris v. DC,
supra, 561 F. Supp. 2d at 68-69.

In this case, Petitioner claims that DCPS denied the Student a FAPE by failing to
evaluate in all areas of suspected disability, specifically by failing to conduct a
neuropsychological evaluation that had been recommended by an independent clinical
psychologist. The psychologist testified regarding the reasons for recommending this evaluation,

including the Student’s weaknesses in working memory and executive functioning, and her low

scores related to these areas on the Woodcock-Johnson Ill. See Clinical Psychologist Test.; P-9,
p. 16. While the DCPS’ School Psychologist indicated at the February 2011 MDT meeting that






no further assessments were warranted, in cross examination at hearing she agreed that the
Student’s Visual-Auditory Learning score was “definitely a red flag.” School Psychologist Test.
(cross examination). The Student’s score on this particular subtest translated to a Grade
Equivalency of below Kindergarten. P-9, p. 16 She ultimately testified that she would want to

at least speak with the OT evaluator to see where the problem lies.

The Hearing Officer concludes that Petitioner has shown sufficient evidence to justify her
request for a neuropsychological assessment. A neuropsychological evaluation could provide
information relevant to determining the Student’s educational needs, such as information
concerning executive functioning issues (including visual-spatial relationships, memory, and
abstract reasoning) beyond what was tested in the previous evaluations. Accordingly, Petitioner

has met her burden of proof on Issue 2.

3. Failure to Provide an Appropriate IEP and Placement (Issues 3 & 4)

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65
(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). An IEP is a comprehensive
written plan that must include, among other things: (1) “a statement of the child’s present levels
of academic achievement and functional performance, including ... how the child’s disability
affects the child’s improvement and progress in the general education curriculum”; (2) “a
statement of measurable annual goals, including academic and functional goals, designed to ...
meet the child’s needs that result from the child’s disability to enable the child to be involved in
and make progress in the general education curriculum...and meet each of the child’s other
education needs that result from the child’s disability”; (3) “a description of how the child’s
progress toward meeting the annual goals...will be measured”; (4) “a statement of the special
education and related services and supplementary aids and services ...and a statement of the
program modifications or supports for school personnel that will be provided for the child”; and

(5) an explanation of the extent, if any, to which the child will not participate with non-disabled

2 The Hearing Officer also notes that DCPS’ informational manual for “Obtaining an Independent
Evaluation For Your Child” (at page 6) includes evaluation of “processing of visual and auditory material” as a
reason for conducting a neuropsychological evaluation. The Hearing Officer has taken judicial notice of this official
D.C. government manual.





children in any regular classes. 20 U.S.C. 1414(d)(1)(A)(i). See also 34 C.F.R. 300.320; DCMR
5-E3009.1.

To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably
calculated’ to confer educational benefits on the child, but it need not ‘maximize the potential of
each handicapped child commensurate with the opportunity presented non-handicapped
children.” Anderson v. District of Columbia, 109 LRP 18615 (D.D.C. 2009), slip op. at 6,
quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982).° Judicial and hearing
officer review of IEPs is “meant to be largely prospective and to focus on a child’s needs
looking forward; courts thus ask whether, at the time an IEP was created, it was ‘reasonably
calculated to enable the child to receive educational benefits.’” * Moreover, DCPS must
periodically update and revise an IEP “in response to new information regarding the child’s
performance, behavior, and disabilities.” Maynard v. District of Columbia, 54 IDELR 158
(D.D.C. 2010), slip op. at p. 6.; see 34 C.F.R. 300.324.

The issue of whether an IEP is appropriate is a question of fact for hearing. See, e.g.,
S.H. v. State-Operated School Dist. of Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately,
the question ...is whether or not [the] defects in the ...IEP are so significant that [DCPS] failed
to offer [the Student] a FAPE.” N.S. v. District of Columbia, 709 F. Supp. 2d 57 (D.D.C. 2010),
slip op. at 20.

Petitioner claims that DCPS denied the Student a FAPE by failing to provide an
appropriate IEP on 02/14/2011, in that the IEP prescribes: (a) insufficient hours of specialized
instruction; (b) an inappropriate setting for specialized instruction; (c) inappropriate goals and
objectives; (d) no baselines; and () no OT services. See Complaint, p. 2, paragraph 13.
Petitioner also claims that DCPS failed to provide an appropriate educational placement on that
same date, because the Student needs small class sizes, in a full-time Out of General Education
program for students with learning disabilities. The “placement” claim substantially overlaps the

“inappropriate setting” portion of the IEP claim in this particular case. In both instances,

3 See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. «).

* Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann
v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an IEP is appropriate “can only be
determined as of the time it is offered for the student, and not at some later date”).

10





Petitioner alleges that the Student requires an IEP and placement in a setting wholly outside

general education, with full-time specialized instruction and a small student-teacher ratio.

(a)  Hours and Setting of Specialized Instruction

In closing argument, Petitioner stressed that her primary challenge to the IEP involved
the hours and setting of the specialized instruction — i.e., that 10 hours of inclusion services was
inadequate to meet the Student’s needs as of 02/14/2011. The Hearing Officer concludes that
Petitioner proved this claim by a preponderance of the evidence. The evidence shows that the
Student struggled academically during the first half of the 2010-11 school year when DCPS
failed to implement all of the pull-out services on his earlier IEP. And there is little evidence to
suggest that he would now do better without any pull-out instruction. The Special Education
Teacher testified that she thought the Student would benefit from extra help with reading
instruction, which may not be fully available in an inclusion setting. See Spec. Ed Teacher
Test.(cross examination). In addition, the SEC’s testimony that she “does not believe in” pull-out
instruction within the School (SEC Test.) “suggests that the change away from pull-out services
[may have been] driven by the school’s needs rather than [the Student’s].” N.S. v. District of
Columbia, supra, slip op. at 24. The IEP must drive placement, not the other way around. See 34
C.F.R. 300.116 (b) (2).

Upon consideration of all the testimony and evidence presented, the Hearing Officer
concludes that in order for the IEP to be reasonably calculated to confer educational benefits on
the Student at this juncture, it must be revised to include at least 10 hours of pull-out specialized
instruction until the Student is able to close some of the gap between her academic performance
and grade-level standards. If the Student had not been making adequate progress under an IEP
providing 15 hours of pull-out instruction, it simply is not reasonable to expect greater progress
with a smaller volume of services in a larger setting. At least, DCPS has not adequately justified

such a change on the present record.

(b)  Inappropriate Goals

Petitioner presented expert testimony establishing that a number of the goals stated in the
02/14/2011 IEP were not appropriate to meet the Student’s educational needs, so as to enable the
Student to be involved in and make progress in the general education curriculum (34 C.F.R.

300.320(a) (2)). For example, Reading Goals 4 and 5 appear to be geared to a much higher level
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than is realistically achievable by the Student during the present school year, given that the
Student’s Reading Comprehension scores were only at the 1.9 GE level in November 2010. See
EA Test.; P-12. Similarly, his Written Language scores are too low for some of the goals (e.g., #
2 and #3) in the Written Expression area. Id. Petitioner’s expert also pointed out that the
02/14/2011 IEP contains no math goal relating to word problems. EA Test.

(c) Missing Baseline Data

Petitioner alleged that the 02/14/2011 IEP contained no baseline information for any of
the Reading, Math and Written Expression goals, see P-5, pp. 2-4, which would mean that the
Student’s progress could not be effectively measured in these critical areas. See EA Test.
However, DCPS submitted what appears to be a more complete copy of the 02/14/2011 IEP

containing baseline information. See R-5, pp. 3-5.

@) OT Services

Finally, Petitioner claims that the 02/14/2011 IEP fails to provide OT services that the
Team specifically found to be warranted based on the independent OT evaluation. However, this
appears to be an oversight. DCPS agrees that OT services should have been included in the IEP,
and the evidence indicates that OT services have in fact been provided to the Student after
February 2011. Of course, “[o]ne of the purposes of the IEP is to ensure that the services
provided are formalized in a written document that can be assessed by parents and challenged if
necessary.” N.S. v. District of Columbia, supra, slip op. at 26. DCPS therefore will be ordered to
revise the IEP to expressly incorporate the direct OT services.

In sum, Petitioner has proved by a preponderance of the evidence that the 02/14/2011 IEP
should have included the above program elements and information. Accordingly, to the extent
discussed above, Petitioner has shown that the IEP was not “reasonably calculated” to confer

educational benefits on the Student at the time it was created.

4. Procedural — Parent Participation (Issue 5)

The IDEA requires that parents have meaningful participation in the placement decisions
involving their child. See 20 U.S.C. 1414(e); 34 CFR 300.116(a) (1), 300.327. Specifically,
each public agency must “ensure that the parents of each child with a disability are members of

any group that makes decisions on the educational placement of their child.” Id., 1414(e);
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300.327. The team does not have to agree with the parent’s proposal or concerns,” but it is
required to listen to the parent’s concerns and consider them, rather than issuing unilateral
decrees. DCPS also is permitted to conduct its own investigation and identification of possible
placement sites (i.e, those that meet regulatory requirements and have available space and
resources to accommodate a particular student), as long as the parent participates meaningfully in
the placement process. Meaningful participation necessarily includes being part of the discussion
of appropriate and available schools, as well as the ultimate team placement determination. 6

In this case, Petitioner alleges that DCPS failed to ensure meaningful parent participation
in the decision making process regarding the IEP and placement in February 2011. The evidence
appears to confirm this contention. For example, the SEC testified that she never even read the
detailed analysis of Woodcock-Johnson III results (P-12) that was submitted by the Student’s
educational advocate between the dates of the two February meetings to demonstrate the
Student’s relative lack of progress. See SEC Test. (cross examination). The SEC also testified
that ...

C. Requested Relief

The IDEA authorizes the Hearing Officer to fashion “appropriate” relief, e.g., 20 U.S.C.
§1415(i)(2)(C)(iii), and such authority entails “broad discretion” and implicates “equitable
considerations,” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993); Reid v.
District of Columbia, 401 F.3d 516, 521-24 (D.C. Cir. 2005). In this case, Petitioner requests the
Hearing Officer to order DCPS to: (a) immediately place and fund the Student at Private School;
(b) fund an independent neuropsychological evaluation of the Student; (¢) convene an MDT/IEP
team meeting to review and revise the IEP; and (d) fund or provide appropriate compensatory

education.

S See, e.g., T.Y. v. New York City Dept. of Educ., 2009 U.S. App. LEXIS 22238 (Oct. 9, 2009), at *5
(parents entitled to “input” into, not “veto” over, school choice).

® See, e.g., Paoellav. District of Columbia, 210 F. Appx. 1 (D.C. Cir. 2006) (DCPS’ designation of a
particular public school conformed with IDEA’s placement requirements where record showed that parents “had a
meaningful opportunity to participate” and “placement suggested by DCPS was not predetermined”); 7.7, v. District
of Columbia, 48 IDELR 127 (D.D.C. 2007) (“The IDEIA requires that the parents of a student with a disability be
members of any group making a decision regarding the student’s placement....In [DCPS’] typical placement
process, the [DCPS] placement recommendations are then “offer[ed] to the parent during an MDT placement
meeting.”).
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For the reasons discussed above, the Hearing Officer grants requests (b) and (c), and
incorporates appropriate directives in the Order. However, the Hearing Officer declines to grant
request (a) becausé Petitioner has not shown that the Student’s unique needs can be appropriately
met only in a full-time, non-public, out-of-general-education school for learning disabled
students. Nor has Petitioner shown that Private School even meets those requirements. See
Branham v. District of Columbia, 427 F. 3d 7, 12 (D.C. Cir. 2005); McKenzie v. Smith, 771 F.2d
1527, 1531 (D.C. Cir. 1985). Petitioner thus has not shown that this setting would provide the
least restrictive environment (LRE) for the Student at this time. See 34 C.F.R. 300.114, 300.116.
Moreover, where an appropriate non-public special education school or program is available
within the District of Columbia, that option must be given priority over facilities outside of the

District. See D.C. Code 38-2561.02. Private School is located in suburban Virginia.

Compensatory education is an equitable remedy available to a hearing officer, exercising
his authority to grant “appropriate” relief under IDEA. Under the theory of ‘compensatory
education,” courts and hearing officers may award ‘educational services...to be provided
prospectively to compensate for a past deficient program.”” Reid v. District of Columbia, 401 F.
3d at 521 (quotations omitted). Accordingly, based on careful consideration of all the testimony
and evidence adduced in this case, the Hearing Officer concludes that 100 hours of independent
tutoring would be an appropriate equitable remedy under the circumstances. The independent
tutoring would reasonably compensate the Student for the missed pull-out specialized instruction
in Reading, Math, and Written Expression, and would likely get her to a point the Student would
have been expected to reach by now had she received such services. The evidence showed that
the Student is getting ready to enter the 6™ grade, but is generally performing at no more than the
2d-3d grade level in most academic areas. Petitioner’s expert estimated that she would have been
expected to be working on at least 3d-4™ grade material at this point, had she received all her

required and appropriate services. See EA Test.; P-12.7

1 appears that the Student would benefit most from tutoring in the areas of Reading and Written
Expression. The 02/02/2011 MDT’s review of the Student’s standardized test scores indicate that she dropped two
points on Reading , but has improved somewhat on Math. See R-1, p. 2. See also EA Test. (conceding some progress
in math as measured by the two sets of W-J Il scores); P-12, p.2; Spec Ed. Teacher Test. (Student has been more
successful in math than reading).
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The award meets the Reid standard ® because it has been shown to be (1) reasonably
calculated to provide the educational benefits that likely would have accrued from special
education services that DCPS should have supplied in the first place during the relevant time
period (i.e., approximately August 2010 to the present), and (2) reasonably tailored to the unique
needs and deficits of the Student. The compensatory education award addresses the Student’s
specific deficiencies by ‘enabling her to gain skills and other benefits she likely would have
obtained had she not missed required pull-out services and had she not been placed in an

inappropriate setting during the past school year.

VL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Petitioner shall be authorized to obtain an independent neuropsychological
evaluation, at the expense of DCPS and consistent with DCPS publicly
announced criteria for IEEs. Petitioner shall make reasonable efforts to have such
evaluation completed within 45 calendar days of this Order. Upon completion,
Petitioner shall cause copies of the reports to be sent directly to DCPS’
Compliance Case Manager.

2. Within 30 calendar days of receiving the independent evaluation report, DCPS
shall convene a meeting of the Student’s MDT/IEP Team with all necessary
members (including Petitioner) to: (a) review the results of the evaluation; (b)
review all other updated information regarding the child’s performance, behavior,
and disabilities; (c) review and revise the Student’s IEP, as appropriate and
consistent with this HOD and the updated information; and (d) discuss and
determine an appropriate educational placement and/or location of services that
can meet the Student’s needs and implement an appropriate, revised IEP for the
2011-12 school year.

3. Petitioner is awarded compensatory education as follows: Unless the parties agree
otherwise, DCPS shall pay for 100 hours of individual academic tutoring
services for the Student in Reading, Written Expression, and Math during the
2011 summer and the 2011-2012 school year, at a rate not to exceed the current

8 See Reidv. District of Columbia, 401 F. 3d at 524 (“In every case, however, the inquiry must be fact-
specific and, to accomplish IDEA’s purposes, the ultimate award must be reasonably calculated to provide the
educational benefits that likely would have accrued from special education services the school district should have
supplied in the first place.”); see also Friendship Edison Public Charter School v. Nesbitt, 532 F. Supp. 2d 121, 125
(D.D.C. 2008) (compensatory award must be based on a ‘“’qualitative, fact-intensive’ inquiry used to craft an award
‘tailored to the unique needs of the disabled student™). :
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established market rate in the District of Columbia for such services, beginning
within 30 calendar days of this Order.

- 4. Petitioner’s other requests for relief in her Due Process Complaint filed April 1,
2011, are hereby DENIED.

5. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. P —_
1 @/ e
/472/‘ - -’f)."
Dated: June 22, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).
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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VI, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened May 24, 2011, at the OSSE Student Hearing Office 810 First Street, NE,
Washington, D.C. 20003, in Hearing Room 2003.

BACKGROUND:

Student or “the student” is age nine in fourth grade and has been determined eligible as a child
with a disability under IDEA. The student is enrolled at a District of Columbia elementary school
hereinafter referred to as “School A.” She enrolled at School A in January 2010. Prior to
attending School A the student attended school in North Carolina where the parent had relocated
briefly from October 2009 until January 2010.

During the 2008-2009 school year the student attended a District of Columbia public charter
school, hereinafter referred to as “School B.” Petitioner alleges the student was diagnosed with
Dyslexia during the time she attended School B. Petitioner alleges School B began the special
education evaluation process by initiating an evaluation. Petitioner alleges, however, School B
did not complete the eligibility process prior to the student leaving School B. Petitioner alleges
School B never provided the parent the evaluation.

Petitioner alleges when she enrolled the student at School A in January 2010 she made a request
to School A’s principal and to the student’s classroom teacher that the student be evaluated for
special education services. Petitioner alleges at the start of the 2010-2011 school year she
renewed her request to the school staff that the student be evaluated and the evaluations were not
begun until a written request was made for evaluation to the school staff after Petitioner obtained
legal counsel. DCPS initiated evaluations in December 2010 and the student was found eligible
for special education services in February 2011, with a disability classification of specific
learning disability (SLD). ‘

Petitioner alleges DCPS should have timely evaluated the student within 120 days of the parental
request for evaluation made in January 2010 and in the alternative the student should have been
identified under “Child Find.” Petitioner alleges that based on the student’s academic difficulties
DCPS was put on notice by the end of March 2010 that the student should have been identified
and evaluated. Petitioner is seeking assistive technology to assist the student in developing her
reading, writing and math skills as compensatory education for the alleged delay in the student
being found eligible.

On April 1, 2011, Petitioner filed a due process complaint. On April 16,2011, DCPS filed a
response to the complaint. On April 18, 2011, a resolution meeting was convened. The parties





did not resolve the complaint. This Hearing Officer convened a pre-hearing conference on April
28, 20112 and issued a pre-hearing order on May 3, 2011.

DCPS maintains there was no parental request during the 2009-2010 school year or at the start of
the 2010-2011 school year. Rather, DCPS maintains the parent stated to the school staff the
student had a 504 plan previously and the school staff requested the 504 plan from the parent so
it could be implemented. DCPS maintains it provided the student accommodations based on the
parent’s notice to the school of a 504 plan and when the parent later made a written request for
special education evaluations and provided consent the evaluations were conducted and the
student was found eligible. DCPS maintains that there was no child find violation, no violation
of the 120 day requirement and the student was timely evaluated and found eligible and there
was no denial of FAPE and no basis for compensatory education.

ISSUES: 3
The issues adjudicated are:

Whether DCPS failed to provide the student a free appropriate public education (“FAPE’) by
failing to timely identify, locate, and/or evaluate the student as a child in need of special
education “Child Find,” and/or by failing to evaluate the student and determine the student’s
eligibility within 120 days of a parental request?

RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-18 and DCPS Exhibits 1-9) that were admitted
into the record and are listed in Appendix A. Witnesses are listed in Appendix B.

FINDINGS OF FACT:*

1. The student is age nine in fourth grade and has been determined eligible as a child with a
disability under IDEA. The student is enrolled at a District of Columbia elementary
school, School A. She enrolled at School A in January 2010. Prior to attending School A

2 Attempts were made by this Hearing Officer to schedule the pre-hearing conference within one week of
the resolution meeting. This was the first date mutually available for both counsel.

3 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here and as stated in the pre-hearing order
are the issue(s) to be adjudicated.

4 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may only cite one
party’s exhibit.






the student attended school in North Carolina where the parent had relocated briefly from
October 2009 until January 2010. (Parent’s testimony, Petitioner’s Exhibit 6)

2. During the 2008-2009 school year the student attended a District of Columbia public
charter school, School B. The parent became aware that the student had Dyslexia during
the time she attended School B.  (Parent’s testimony)

3. On January 2009 the student’s teacher at School B sent a letter to the parent requesting
that student participate in after school tutoring due to the student testing below grade
level. (Petitioner’s Exhibit 16)

4. In February 2009 the parent sent an email to the student’s teacher at School B requesting
her assistance in scheduling the student be tested for Dyslexia. The parent stated in the
email that if the student has Dyslexia that she would like to receive some information and
resources to help the parent work with the student at home. (Petitioner’s Exhibit 18)

5. The student did not return to School B at the start of the 2009-2010 school year. Instead
the parent enrolled the student in a different District of Columbia Public Charter School,
School C, from the beginning of the school year until October 2009 when the student
relocated with her parent to North Carolina. The parent enrolled the student at a school
in North Carolina, but no evaluations were initiated at the school although the parent
attempted to seek assistance for the student while there. The parent returned to the
District of Columbia in January 2010 and enrolled the student in the third grade at School
A. (Parent’s testimony)

6. When the parent enrolled the student at School A the parent did not immediately mention
her concerns about the student’s alleged Dyslexia to the student’s teacher, as she did not
want to influence the teacher. After a few weeks the parent and teacher conferred about
the student’s academic progress.> (Parent’s testimony)

7. The student scored proficient on the DC-CAS in both Reading and Math during her third
grade year (SY 2009-2010) (Petitioner’s Exhibit 3)

8. The student’s 2009-2010 report card in advisories three and four indicated the student
was basic in Reading, Language Arts and Math and her skills in these areas were
“developing.” The student received an overall “Basic” rating of “2” which means that
the student “Approaches the Standard (Basic): Student shows a basic working knowledge
of skills/concepts: produces satisfactory work usually applies skills /concepts correctly.”
The teacher comments indicate the student was making good progress in her work but
was affected by the need for additional phonics and spelling practice. The teacher
suggested daily practice of spelling and writing and reading and suggested the student

5 The parent testified that she asked the student’s teacher and the principal of School A for the student to
be evaluated for special education. Neither the teacher nor the principal returned to School A in the 2010-
2011 school year and were not available to testify at the hearing. The Hearing Officer, however, did not
credit this portion of the parent’s testimony about this request because of an inconsistency in her
testimony mentioned in the Conclusions of Law.





attend summer school at the end of the 2009-2010 school year. (Petitioner’s Exhibit 2-5,
2-6,2-7)

9. School A’s special education coordinator was on staff at School A during the 2009-2010
school year when the student began attending School A. Neither the student’s third grade
teacher nor the school principal brought the student to the coordinator’s attention during
the 2009-2010 school year or mentioned that the student might be in need of special
education services. testimony)

10. When the parent had the first meeting with the student’s fourth grade teacher after the
beginning of the 2010-2011 school year she expressed her concerns to the teacher and the
teacher immediately put some measures in place to assist the student. (Parent’s
testimony)

11. When the parent met with the School A staff early in the 2010-2011 school year the
parent requested the student receive academic assistance but did not specifically request
the student be evaluated for special education services. The parent stated the student had
been previously evaluated and the School A staff requested the parent provide the school
any previous evaluations. The school staff took what is the usual course of intervention
through the school student support team (SST) and began to provide the student
interventions for academic difficulties. testimony, DCPS Exhibit 7)

12. On September 10, 2010, School A staff began to provide the student interventions in
reading and written language. The student began to receive interventions from the School
A’s special education teacher on November 8, 2010. (DPCS Exhibit 7)

13. On November 12, 2010, DCPS sent the parent an invitation for a 504 meeting with the
school’s 504 coordinator, the student’s teacher and the school’s special education
coordinator. The invitation included a list of the parent’s rights granted by Section 504 of
the Rehabilitation Act. (Petitioner’s Exhibit 15)

14. On November 30, 2010, the parent’s legal counsel sent a written request to the School A
asking that the student be evaluated for special education. (Petitioner’s Exhibit 14)

15. In December 2010, because the 504 process had been initiated the School A special
education coordinator requested in an email that the parent clearly state in a return email
that she wanted the student to be evaluated for special education.6 In December 2010
DCPS initiated the special education eligibility process for the student.
testimony, Petitioner’s Exhibit 12)

16. In January 2011 DCPS conducted an educational evaluation of the student. The student
- scored in the average range in reading comprehension and reading fluency and in the high

6 The email was in response to an email the parent sent the coordinator stating that the parent had
previously requested the student be evaluated for special education. The coordinator in her response did
not specifically refute the parent’s statements made in the first email.





17.

18.

19.

20.

average range in reading vocabulary. In written language the student scored in the low
average range and high average in overall academic knowledge. (Petitioner’s Exhibit 9)

In January 2011 DCPS conducted a psychological evaluation of the student. The results
demonstrated the student has average cognitive abilities. However, the assessment
showed the student had a weakness in processing information making it more difficult for
the student to learn new or complex information in the classroom and she has a weakness
in executive functioning. The evaluator concluded the student’s overall profile indicates
a specific learning disability. The evaluator recommended strategies and
accommodations to assist the student in the classroom. (Petitioner’s Exhibit 7-7, 7-11)

On February 17, 2011, the student was found eligible for special education services with
a disability classification of specific learning disability. DCPS developed an
individualized educational program (“IEP”) for the student. The IEP prescribed the
student receive 3 hours of specialized instruction in the general education setting. The
IEP also prescribes classroom and statewide assessment accommodations. The parent
was satisfied with the IEP and the services prescribed therein. (Petitioner’s Exhibit 6)

On her report card during the 2010-2011 school year, in advisories one through three, in
Reading and Language Arts, the student received an overall “Basic” rating of “2” which
means that she “Approaches the Standard (Basic): Student shows a basic working
knowledge of skills/concepts: produces satisfactory work usually applies skills /concepts
correctly.” In the area of Math the student received an overall “Proficient” rating of “3”
in the first advisory, “2+” in the second advisory and “3” in the third advisory. Proficient
means “Student produces work that meets the standard; frequently produces work of high
quality; applies skills/concepts correctly.” The teacher comments in the first advisory
stated that the student was making some progress in Math and Reading. “As previously
discuss, the student does experience some difficulty with sound-symbol relationships that
affects her spelling and reading. The fourth grade team is working on intervention
strategies that will target her weakness and will keep you [the parent] informed. And the
reading assessment administered indicated the student was reading far below grade
average.” (Petitioner’s Exhibit 2-1, 2-1, 2-3)

The student has consistently received tutoring outside of school over the past few years.
The tutoring has been effective. However, the parent does not believe additional tutoring
by DCPS would be of value because the student is already receiving tutoring. The parent
has conducted research regarding assistive technologies she believes will assist the
student in reading, writing and math calculation. The parent has requested that these
technologies be provided the student as compensatory education for what the parent
believes was a delay in the student being evaluated and found eligible for special
education services. (Parent’s testimony, testimony, Petitioner’s Exhibit 1)





CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (£)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to 5SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 7 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is seeking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

34 C.FR. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that-- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements
of this part; (c) Include an appropriate preschool, elementary school, or secondary school
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

ISSUE : Whether DCPS failed provide the student a free appropriate public education (“FAPE’)
by failing to timely identify, locate, and/or evaluate the student as a child in need of special
education “Child Find,” and/or by failing to evaluate the student and determine the student’s
eligibility within 120 days of a parental request?

Conclusion: The evidence does not support a finding that the student should have been
identified under “child find” or that the parent made a request of School A staff that the student
be evaluated for eligibility for special education services earlier than the written request by her
counsel in November 2010.

Congress passed the IDEA to "ensure that all children with disabilities have available to them
a free appropriate public education that emphasizes special education and related services
designed to meet their unique needs." 20 U.S.C.§1400(d)(1)(A). The IDEA provides funding
to assist states in implementing a "comprehensive, coordinated, multidisciplinary, interagency
system of early intervention services for infants and toddlers with disabilities and their
families." 20 U.S.C.§1400(d)(2).

Under the IDEA, all states, including the District of Columbia, receiving federal education
assistance must establish policies and procedures to ensure that "[a] free appropriate public

7 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking
relief presented sufficient evidence to meet the burden of proof.





education [FAPE] is available to all children with disabilities residing in the State." 20 U.S.C.
§ 1412(a)(1)(A).

Child Find_is DCPS' affirmative obligation under the IDEA: "As soon as a child is identified as a
potential candidate for services, DCPS has the duty to locate that child and complete the
evaluation process. Failure to locate and evaluate a potentially disabled child constitutes a denial
of FAPE." N.G. v. District of Columbia, 556 F. Supp. 2d 11, 16 (D.D.. 2008). DCPS must
conduct initial evaluations to determine a child's eligibility for special education services "within
120 days from the date that the student was referred [to DCPS] for an evaluation or assessment."
D.C. Code § 38-2561.02(a). '

The parent testified that she attempted to begin the special education evaluation process while
the student was attending School B. She alleges, however, School B did not complete the
evaluation and eligibility process prior to the student leaving School B she was never provided
the evaluation.

The parent also testified that she made a request for evaluation to the student’s third grade
teacher at School A and also went to the School A principal (both who are no longer at School
A) and told the principal that she wanted to “finish the process” that was begun when the student
was attending School B. The parent testified the principal said that the time to start the process
would be January. The parent twice stated during her testimony the principal informed her that
the evaluation process needed to start in January. The parent later attempted to correct her
testimony and said she did not mean January but the beginning of the following school year.

In addition, the parent testified that when she first enrolled the student at School A in January
2010, she did not immediately tell the student’s teacher that the student had been diagnosed with
Dyslexia, but instead wanted the teacher to form an independent impression of the student
without that information.

This Hearing Officer finds it incredible that the parent after having been allegedly been ardent
about the need for the student to be evaluated at School B and in North Carolina that she did not
immediately tell the student’s new teacher in January 2010 that the student had been diagnosed
with Dyslexia.

The parent also testified that she spoke with the psychologist that conducted the evaluation while
the student was at School B during the fall of 2010, when School A staff were requesting that she
provide them the evaluation that already been conducted. Yet the parent was not able to give the
evaluator’s name. None of the individuals the parent allegedly made requests to at School B
during the 2008-2009 school year or at School A during the 2009-2010 school year were
available to testify at the hearing. The parent’s testimony was not corroborated by any witness.
Because of the inconsistency in the parent’s testimony regarding what the principal at School A
told her and the lack of corroboration of her testimony, the Hearing Officer does not find the
parent’s testimony credible that she requested the student be evaluated for special education
during the 2009-2010 school year. The student’s report card and DC CAS testing during the
2009-2010 school year do not indicate the student was having any unusual academic concerns
that would directly corroborate the parent’s testimony either.






The parent also testified that she allegedly, at the start of the 2010-2011 school year, renewed her
request to the School A staff that the student be evaluated. However, the parent participated in a
number of meetings at which accommodations were discussed and initiated for the student and
attended a meeting in November 2010 that specifically indicated the discussion was regarding
504 eligibility. The Hearing Officer finds testimony, supported by the 504 meeting
documentation, to be credible that she was under the impression the parent was seeking
accommodations for the student for the condition of Dyslexia and she requested that the parent
provide the evaluations and or information about the condition so the 504 process could proceed.
In any case, the School A staff provided the student interventions to address her concerns starting
in September 2010, including assistance from the school’s special education teacher. There was
no showing that even if the evaluations had been conducted earlier during the 2010-2011 school
year the student suffered any harm.

The Hearing Officer concludes that it was not until the parent’s attorney requested the student be
evaluated in November 2010 that the 120 days began to run for the student to be evaluated.
Evaluations were conducted and the student was found eligible on February 17, 2011. This was
within the time fame required, thus this Hearing Officer concludes the student was not denied a
FAPE.

Although Petitioner’s counsel asserts that the alleged recounting of the parent’s previous requests
to School A during the 2009-2010 school year were not refuted in the responding email by
School A’s special education coordinator, and the coordinator requested in the email the parent
clearly request evaluation despite having received the request from the parent’s counsel, the
Hearing Officer does not find these factors prove the parent’s version of the facts to be true. The
Hearing Officer will not make the inference that the coordinator, by not refuting the parent’s
version of the facts, was admitting their truth.

The Hearing Officer finds the special education coordinator’s testimony credible that she had
never received a request from the parent that the student be evaluated and never had been
informed by anyone at the school during the 2009-2010 school year that the student was having
any difficulties that would warrant special education evaluation.

In addition, the student’s report cards indicated the student was making academic progress, and
the student’s DC CAS scores indicated the student was proficient in reading and math during the
2009-2010 school year. Consequently, the Hearing Officer concludes the evidence does not
demonstrate that the student should have been located, identified and evaluated under the DCPS
“Child Find” obligation and there was no parental request to which DCPS failed to timely
respond. Thus, this Hearing Officer concludes Petitioner did not sustain the burden of proof by a
preponderance of the evidence of a “Child Find” violation or that the student was not evaluated
within 120 days of a parental request. Consequently, the Hearing Officer concludes the
Petitioner did not sustain the burden of proof by a preponderance of the evidence.

In light of the parent’s desire for the student to have the benefit of the assistive technology
that she believes would benefit the student’s academic progress the parent is free to make
such a request to DCPS for an IEP team to consider the request for the assistive technology.





ORDER:
The complaint is this matter is hereby dismissed with prejudice.

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §1415(3i)(2).

(a @&éﬁuz

Coles B. Ruff, Esq.
Hearing Officer
Date: June 2, 2011
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DISTRICT OF COLUMBIA
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Washington, DC 20002
Parent, on behalf of the Student,’
Date Issued: June 27, 2011
Petitioner, ik
‘ Hearing Officer: Ramona M. Justice =
V.
Case No:
The District of Columbia Public
Schools (“DCPS”), Hearing Rooms: Room 2003 and

Room 2007
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Respondent.

HEARING OFFICERS’ DETERMINATION

I. JURISDICTION

The due process hearing was held and the Hearing Officers’ Determination is issued, pursuant to
- the Individuals with Disabilities Act (“IDEA™), P.L. 101-476, as amended by P.L. 105-17; reauthorized as
the Individuals with Disabilities Education Improvement Act of 2004 (“IDEIA”), Public Law 108-446
and 20 U.S.C. Sections 1400 et seq., Title 34 of the Code of Federal Regulations, Part 300; the Rules of
the Board of Education of the District of Columbia; Title 38 of the D.C. Code, Subtitle VII, Chapter 25;
and Chapter 30, Title 5-E of the District of Columbia Municipal Regulations (“DCMR”).

II. PROCEDURAL POSTURE

On April 20, 2011, the parent, through her Attorney, filed with the District of Columbia,
Office of the State Superintendent of Education (“OSSE”), Student Hearing Office, an
“Administrative Due Process Complaint Notice”, on behalf of the student.

On April 25, 2011, the Student Hearing Office assigned the due process complaint to this Hearing
Officer. On May 2, 2011, the Hearing Officer issued to the parties a “Notice of Prehearing Conference”,
scheduling the prehearing conference for May 6, 2011 at 4:00 p.m.; and an Order requiring the parties to
notify the Hearing Officer of the date, time, and outcome of the resolution meeting. On May 4, 2011, the
Respondent filed a Resolution Period Disposition Form”, notifying the Hearing Officer that the resolution
meeting convened on May 3, 2011, without resolution.

! Personal identification information is provided in Appendix A.






On May 6, 2011, the Petitioner filed “Petitioner’s Motion to Shift Burden of Proof or of
Production”, requesting that the Hearing Officer shift the burden of proof, or in the alternative, shift the
burden of production to the Respondent, due to the Respondent’s failure to file a written response to the
due process complaint.

On May 9, 2011, within three (3) business days from the date the motion was filed, the
Respondent filed “District of Columbia Public School’s Response to Petitioner’s Motion to Shift the
Burden of Production”; and a copy of a Prior Written Notice-Identification issued to the parent on January
20, 2011, representing that a response is only required if the local education agency (LEA) has not sent a
prior written notice to the parent concerning the subject matter of the complaint. The Respondent further
represents that the Respondent provided the parent a Prior Written Notice concerning the subject matter of
the complaint on January 20, 2011, therefore a response is not required, and Petitioner’s motion should be
denied.

On May 9, 2011, the Hearing Officer issued an Order finding that on January 20, 2011, the
Respondent issued to the parent a document entitled “Prior Written Notice-Identification” informing the
parent that it refuses to identify the student with a disability under the IDEA, and the reasons thereof. The
January 20, 2011 “Prior Written Notice-Identification” concerns matters which are the subject of the April
20, 2011 due process complaint; therefore, a response to the complaint is not required. The Hearing
Officer denied Petitioner’s motion to shift the burden of production and persuasion.

The prehearing conference was held on May 9, 2011 at 1:30 p.m., and on May 11, 2011, the
Hearing Officer issued a prehearing order summarizing matters discussed during the prehearing
conference, issues to be decided by the Hearing Officer, and confirming the due process hearings for May
22,2011 and June 2, 2011, at 9:30 a.m...

On May 13, 2011, the Petitioner filed a “Notice to Appear” seeking to compel the appearance of
an individual within the Respondent’s employ. On May 26, 2011, an amended prehearing order was
jssued to correct typographical errors in the May 11, 2011 prehearing order.

The due process hearing convened on May 26, 2011, at 9:30 a.m., as scheduled, at
810 First Street, N.E., 2™ Floor, Washington, D.C... The hearing was closed to the public, pursuant to
the parents’ request. Each party was represented by an Attorney; Petitioner’s Attorney provided an
opening statement; and Respondent’s Attorney reserved its opening statement.

During discussion of preliminary matters, the Petitioner challenged the Respondent’s failure to
include in disclosures the curriculum vitae for a potential witness, should the witness be offered as an
expert witness. After discussion it was determined the witness would not be offered as an expert witness
and a curriculum vitae was not necessary. The Petitioner also objected to the admissibility of testimony
by the school Psychologist on grounds that the testimony is irrelevant. The Hearing Officer determined
that the testimony is relevant and overruled Petitioner’s objection, allowing the witness to testify.

The Petitioner offered into evidence Petitioner’s exhibits 1-17, and the Respondent offered into
evidence Respondent’s exhibits 1-5. The Respondent objected to Petitioner’s exhibits 1 and 3 on grounds
of relevancy because the exhibit postdates the eligibility decision. After hearing argument from the
parties the Hearing Officer determined that Petitioner’s exhibits 1 and 3 postdated the eligibility decision
and was not probative or relevant to the issues in the complaint, and excluded exhibits 1 and 3.





The Respondent objected to Petitioner’s exhibits 8 and 9 on grounds that the Hearing Officer
lacked jurisdiction and the authority to consider 504 evidence in deciding matters brought under the
IDEA. After hearing arguments from the Attorneys the Hearing Officer determined that Petitioner’s
argument was not persuasive regarding the admissibility of 504 evidence and therefore Petitioner’s
exhibits 8 and 9 were excluded. The Hearing Officer admitted into evidence Petitioner’s exhibits 2, 4-7,
and 10-17; and Respondent’s Exhibits 1-5.

Prior to conclusion of the hearing the Petitioner’s Attorney informed the Hearing Officer that she
had since identified relevant case law and authority supporting argument that 504 evidence is admissible
in IDEA proceedings, and requested permission to brief the issue.

Receiving no objections from Respondent, the Hearing Officer provided both parties the
opportunity to brief the issue of whether evidence obtained pursuant to Section 504 of the Rehabilitation
Act of 1973 is admissible in IDEA due process hearings. On May 31, 2011, the Petitioner filed

“Petitioner’s Brief Supporting the Admission of 504 Evidence”. The Respondent opted not to brief the
issue.

The due process hearing reconvened on June 17,2011 at 9:30 a.m., as scheduled, at 810 First
Street, N.E., 2" Floor, Washington, D.C... The hearing was closed to the public, pursuant to the parents’
request. Each party was represented by an Attorney. Petitioner’s witnesses included: parent;
Investigator, Children’s Law Center; and a Psychologist, Children’s Health Project of D.C..
Petitioner’s Psychologist was qualified as an expert in conducting Psychological
Evaluations of students with disabilities. Respondent’s witnesses included: Special Education
Coordinator, Social Worker, Psychologist, and a Special Education Teacher.

As a preliminary matter, the Hearing Officer informed the parties that after reviewing Petitioner’s
brief and relevant authority the Hearing Officer determined that although the Hearing Officer lack the
authority to decide 504 issues, 504 evidence is admissible in due process hearings, for the purpose of
deciding IDEA issues; admitting into evidence Petitioner’s exhibits 8 and 9. The Hearing Officer also
determined that emails transmitting the March 11, 2011 504 meeting notes was relevant, reliable and
probative of the issues in the complaint, and would be admitted as Petitioner’s Exhibit 18. Finally, the
Hearing Officer admitted into the record page 3 of Petitioner’s exhibit 7, identified as Hearing Officer’s
Exhibit 1.

The hearing resumed with Respondent’s Attorney cross examining Petitioner’s Psychologist.
After testimony of Petitioner’s Psychologist, the Petitioner rested and the Respondent presented its case.
The due process hearing concluded with the Petitioner and Respondent agreeing to provide written
closing statements by midnight on June 21, 2011; which the Hearing Officer limited to 8 pages in length,
double spaced. On June 21, 2011, the Petitioner filed a written closing statement, however, the
Respondent opted not to file a written closing statement.

III. BACKGROUND

The student is years of age; anda  grade student at a District of Columbia public
elementary school. On January 20, 2011, the Respondent completed a Final Eligibility Determination
Report, informing the Petitioner of its decision that the student does not meet the eligibility criteria as a
student with a disability under the IDEA, and does not require special education and related services.”

? Respondent’s Exhibit 2.






On April 1, 2011, the Respondent determined that the student’s Attention Deficit Hyperactivity
Disorder (ADHD) significantly impacted the student’s learning and educational performance, and
developed a 504 plan for the student, pursuant to Section 504 of the Rehabilitation Act of 1973. 3

On April 20, 2011, the Petitioner filed this due process complaint challenging the Respondent’s
January 20, 2011 determination that the student is ineligible to receive special education services under
the IDEA.

IV.ISSUES
The following issues are before the Hearing Officer:

(1) Whether the District of Columbia Public Schools denied the student a free appropriate public
education, by failing to identify, locate, evaluate, and determine the student’s eligibility for special
education services, within 120 days of parent’s October 8, 2009 request for initial evaluatlons in
violation of the “Child Find” provisions of the IDEA,

~at 34 C.F.R. §§300.111, 300.301 and 300.304(c) (4) and (6)?

(2) Whether the District of Columbia Public Schools denied the student a free appropriate public
education (FAPE), because it failed to comprehensively evaluate the student in all areas of
suspected disability, by conducting a Comprehensive Psychological Evaluation and Occupational
Therapy Evaluation, in violation of the IDEA, at 34 C.F.R. §300.304 (c)(4)?

(3) Whether the District of Columbia Public Schools denied the student a free appropriate public
education (FAPE), because in conducting the Woodcock Johnson III evaluation for the purpose of
determining whether the child is a child with a disability, and the educational needs of the child, it
failed to use a variety of assessment tools and strategies to gather relevant functional,
developmental, and academic information regarding the child, including information provided by
the parent, that may assist in determining whether the child is a child with a disability under
§300.8; in violation of the IDEA, at C.F.R. §300.304 (b)(1)(i)?

(4) Whether the District of Columbia Public Schools denied the student a free appropriate public
education (FAPE), because it failed to consider the independent Educational Evaluation obtained
by the parent, in determining whether the student is disabled and eligible to receive special
education services under the IDEA, in violation of the IDEA, at 34 C.F.R. §300.502 (c)(1)?

V. RELIEF REQUESTED

The Petitioner requests that the Hearing Officer issue an Order finding that in its favor as to
each issue in the complaint; and an Order requiring the Respondent to develop an appropriate IEP, and
identify an appropriate placement for the student.

The Petitioner also requests that the Hearing Officer issue an Order requiring the Respondent to
provide the student compensatory education services for violations occurring during the 2009/10 and
2010/11 school years.

3 Petitioner’s Exhibits 8 and 9.






V1. CREDIBILITY DETERMINATIONS
The testimony of the witnesses presented by the parties was credible.
VII. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing Officer’s
Findings of Fact are as follows:

1. The student is years of age; and a  grade student at a District of Columbia public
elementary school.*

2. The student resides in the District of Columbia with her mother, the Petitioner; and on
January 20, 2011the Respondent determined the student in eligible to receive special education
services.

3. The student has attended District of Columbia Public schools since pre-kindergarten; and since that
time, struggled with distractibility, auditory memory, ability to process language, visual integration,
visual perception, inattentiveness, requires frequent prompting and one on one attention, lack of
focus, retention, recall, and remaining on task, and impulsivity.

Academically, the student struggled with mathematics and written expression.” The student’s
academic strengths are reading and verbal expression.® Primary areas of academic concern are
cognition, spelling, writing (reversal of letters and writes phonetically), mathematic fluency and
problem solving.’

During the 2™ grade, the student participated in an after-care program, where she received academic
tutoring."® During the 3" grade the student was also in an after school program where she received
math tutoring; however, the parent discontinued the tutoring because the student struggled and had
difficulty completing tasks.!" Since attending the 4t grade, the student receives academic support at
home; accommodations, modifications, and supports under the 504 plan.

4. In October, 2009, the parent met with the Student Support Team (SST) to discuss parent and teacher
concerns regarding the student’s learning and educational performance, length of time necessary for
the student to complete assignments, need for additional prompting, difficulty staying on task,
occasional letter reversal, and utilization of classroom and testing intervention, modifications, and
supports to address identified areas of weakness.'?

* Testimony of parent.

* Petitioner’s Exhibit 11.

® Testimony of parent.

"1d.

¥ Testimony of independent Psychologist.

® Testimony of parent, testimony of independent Psychologist, and Petitioner’s Exhibit 2.

1% Testimony of parent.

'1d.

12 Testimony of parent, Petitioner’s Exhibit 12, page 1, and Social Worker and SST Coordinator.
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5. The Student Support Team (SST) agreed that the student’s teachers would continue with the
classroom interventions and supports; document the student’s progress for several weeks; and the
team would reconvene to review the data. ' Initially, the SST did not refer the student for special
education services because the classroom interventions and supports appeared effective.'* However,
after a few weeks of documenting the student’s behavior, the parent and student’s teachers
determir}gd that the classroom interventions were not successful, and the student required additional
support.

The SST Coordinator informed the Petitioner that the interventions and supports instituted by the
school were unsuccessful, and suggested that parent meet with the Special Education Coordinator
(SEC) to request initial evaluation of the student for special education services.'® In October, 2009,
the parent met with the SEC to request initial evaluation of the student to determine the student’s
eligibility for special education services.

6. On December 4, 2009, the SEC completed an initial evaluation consisting of a Woodcock Johnson
IIT Academic Test of Achievement, and referred the student for a classroom observation, and
informal dyslexia screening, to address parent concerns that the student may present with dyslexia;
and determine whether the student is a student with a disability eligible to receive special education
services under the IDEA.

7. Inthe Fall of the 2008/09 school year, pursuant to the request of the SEC, the Respondent’s
Psychologist completed an informal dyslexia screening.1 The Psychologist testified that the student
was generally on task, actively involved, and there were no significant findings in the tests that
would support a diagnosis of dyslexia.'® The Psychologist also testified that he did not complete a
standardized assessment to determine whether the student presents with dyslexia."’

8. On December 4, 2009, the Special Education Coordinator completed an Educational Evaluation
consisting of a Woodcock Johnson III academic achievement test (Form A).2° At the time of the
evaluation the student was in the 3™ grade.”!

The majority of the student’s scores were within the average to above average range; the student’s
total achievement score was 100, with a 3:7 grade equivalency; the student received a broad reading
score of 106 (4:5 grade equivalency), broad math score of 99 (3:7 grade equivalency), broad written
language score of 93 (3:1 grade equivalency).? The student’s strength was in letter word
identification with 4:5 grade equivalencies and above average in writing samples and story recall
with grade equivalencies in the middle to high school levels.”

* Petitioner’s Exhibit 12.

14
Id.

¥ 1d.

¢ Petitioner’s Exhibit 12.

i; Testimony of school Psychologist.
Id. :

P 1d.

29 Testimony of SEC, and Petitioner’s Exhibit 6, page 2.

2! petitioner’s Exhibit 7, page 1.

22 petitioner’s Exhibit 6, page 2.
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Although not considered significant (i.e. a standard deviation + or — 1.50 grades behind), the student
exhibited weaknesses in broad math, broad written language, brief math, math calculation skills,
math reasoning, brief writing, written expression, academic skills, academic fluency, academic
applications, understanding directions, calculation, math fluency, spelling, writing fluency, passage
comprehension, applied problems, word attack, spelling and punctuation.24 The most significant
weakness is reflected in math fluency.?’

The Respondent met with the parent and determined that no significant strengths or weaknesses were
found among the test scores, and that the student was ineligible for special education services;

however, the parent should pursue 504 accommodations; and at parent’s expense obtain a full
evaluation. ¢

9. In February, 2010, the Respondent completed a dyslexia observation; and at that time the student
showed mild signs of dyslexia, however, nothing significant.>’ There was no evidence of consistent
letter reversal, connecting thoughts, confusion with numbers, switching numbers, or difficulty
reading.”® In reviewing student writing samples included in Petitioner’s disclosures, the witness was
unable to offer a definitive opinion whether the samples displayed evidence of dyslexia.”’

10. In Augus§,0201 0, the student was diagnosed with Attention Deficit Hyperactivity Disorder
(ADHD).

11. In November, 2010, the student began receiving one on one tutoring in spelling from a special
education teacher; however, the student continues to struggle academically.’’

12. On February 25, 2010 and August 26, 2010, the Children’s National Medical Center, Pediatric
Mobile Clinic, evaluated the student by completing a Comprehensive Psycho-educational
Evalue;ls:ion.32 At the time of the evaluation the student was 8 years, 10 months of age, and in the 4t
grade.

The evaluation included a series of tests including the Woodcock-Johnson III Tests of Achievement
(Form A).34 The student was referred for evaluation by Petitioner and the student’s Pediatrician due
to concerns regarding the student’s academic progress and elevated activity level, specifically, the
student’s restlessness in class and struggling in math and spelling.*®

#1d.
P 1d.
%8 Testimony of SEC and parent.
27
Id.
% 1d.
¥ 1d.
1d.
*! Testimony of parent and special education teacher.
32 Petitioner’s Exhibit 2.
33
Id.
*1d.
3 Petitioner’s Exhibit 2, page 10.






The Conners’ Parent Rating Sale yielded markedly elevated ratings on the cognitive
problems/inattention subscale, the student’s 3rd grade teacher and tutor and 4th grade teacher
completed the Conners’ 3 Teacher Rating Scale which yielded markedly elevated ratings on the
hyperactivity/impulsivity, inattention, learning problems and learning problems/executrve
functioning scales with moderately elevated ratings on the executive functioning scale.*

Both teachers endorsed that the student very frequently fidgets or squirms in her seat, is constantly
moving, acts as if driven by a motor, leaves seat when she should stay seated, blurts out answers
before the question has been completed, has a short attention span, is sidetracked easily, is easily
distracted by signs and sounds, does not seem to listen to what is being said to her when attempts are
made to refocus her behavior, has trouble keeprng her mind on work or play for long, doesn’t pay
attention to details, and makes careless mistakes.”’ In addition, the student forgets math concepts
she has already learned and her spelling is poor.

The Reynolds Childhood Depression Scale was administered to ascertain self—regported symptoms of
depression; and the student’s responses indicated severe depressive symptoms.

Results of the projective testing indicate that the student’s social- emotlonal development has been
significantly impacted by self-regulatory difficulties and perceived loss.*® Projective testing also
reveal the presence of anxiety and sadness around the student’s learning challenges, behavior
regulation, and the student’s relatronshlp with her father.*!

The student’s responses also generated markedly elevated ratings on the Conners’ 3 Global index
total, the DSM-IV-TR ADHD Cognitive testing yielded overall average intellectual ability with
average verbal comprehensron and perceptual reasoning, and low average working memory and
processing speed skills.*” The student’s phonological Erocessmg was average for blending words and
below average for mampulatlng sounds within words.™ The student’s immediate recall for story
details fell in the superior range, while her delayed recall rose to the very superior range.*

The student’s rapid naming skills were average for colors, low average for objects, low for numbers,
and very low for letters. The student demonstrated below average visual motor integration, motor
coordination and visual perceptual skills.*’ The student had difficulty distinguishing reversed letters
and numbers from non-reversed letters and numbers, as well as reversed letters in words.*
Comgrehenswe Occupational Therapy Evaluation was recommended to address weaknesses in this
area.

3 petitioner’s Exhibit 2, page 8.
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The student’s weaknesses were in spelling (1.7 GE), writing fluency (1.8 GE), and math fluency (1.3
GE), which were below average scores of 77, equaling first grade equlvalency Results of the
norm-based rating scales completed by parent generated clinically significant cognitive problems
and inattention.*

Teacher ratings indicate clinically significant hyperactivity/impulsivity, inattention, learning
problems, learning problems/executive functioning The student’s test scores support a finding that
the student requires specialized instruction in written expression and mathematlcs and extended
time and accommodations to complete mathematics and written language tasks.>!

The student’s educational history, parent and teacher ratings and behavior observations during
testing, supports a finding that the student meets the criteria for Attention Deficit Hyperactivity
Disorder (ADHD): Combined Type.52 Recommendations include: trial medication for ADHD to
reduce symptoms; individual therapy; an Occupational Therapy Evaluation to delineate the student’s
difficulty with visual-motor skills and need for services; parent sharing the evaluation with the
student’s school and seek special education services on the basis of the student’s ADHD; specialized
instruction in spelling; classroom and assignment modifications; a high level of consistency; and
other accommodations, modifications, and supports is recommended.>

13. On November 29, 2010, the Respondent convened a meeting to discuss parent concerns regarding
the student’s academic difficulties. The team determined that the student did not qualify for special
education services however qualified for accommodations under Section 504 of the Rehabilitation
Act. The team agreed to conduct an Occupational Therapy Evaluation, the special education teacher
would meet with the student 30 minutes a day to assist the student with spelling; and that the team
would reconvene to discuss results of the evaluation™

14. On December 6, 2010, the school Psychologist reviewed the August 26, 2010 Comprehensive
Psycho-Educational Evaluation completed by the Children’s National Medical Center, and
reevaluated the student to determme whether the student presents with a disability and would benefit
from special education services.”> The reevaluation also consisted of a student record review,
classroom observation, teacher, and parent interviews.>®

The student’s teachers report that although accommodations are effectlve there is concern that the
student may require more assistance.’ Accordmg to teacher interviews the student has difficulty
with literacy, and although the student reads well from memory, she has difficulty with phonics,
which is reflected in the student’s spelling.’® Both of the student’s teachers report that several
accommodations are given and are successful; however the student requires more assistance.”

*8 Petitioner’s Exhibit 2.
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15.

16.

Parent reported that the student has difficulty with math; and is concerned regarding the student’s
lack of processing, and math skills.** The Psychologist stated that because the student’s BASC-II
scores were significant in hyperactivity and impulsivity, the student will present inattentive, fidgety
and restless behavior in the classroom; and because the student receives no medication for the
ADHD, classroom strategies are necessary to assist the student.

The Psychologist concluded that the student’s ADHD may affect the student through a lack of
attention to detail when performing math (misreading the plus and minus sign), reading (not
comprehending well) and writing (failing to use proper punctuation), therefore, the student will
require accommodations.

The Psychologist also concluded that there is no academic impact reflected in the student’s grades,
test scores, or current educational testing, the academic impact is insufficient to qualify the student
for special education services, and therefore, the student is not disabled or eligible to receive special
education services under the IDEA.®' The evaluator recommended a 504 plan with modifications
and accommodations to address the student’s ADHD and problems with handwriting.%

The Respondent’s school Psychologist and SEC report that on December 6, 2010, the Special
Education Coordinator (SEC) at the student’s school completed an Educational Evaluation,
consisting of a Woodcock Johnson III Academic Test of Achievement (Form B), however, the
evaluation data is not in evidence.®

The SEC testified that DCPS guidelines provide that a student must score within 10 points between
the full scale IQ; and within two standard deviations below the national norm to qualify for special
education services, and the educational evaluations administered to this student do not reflect that the
student scored two standard deviations below the national norm; therefore, the student does not
qualify for special education services.®*

The SEC testified that the student’s teachers grade the student’s assignments differently to ensure
that the student’s spelling does not adversely impact, and reflect in the student’s overall grades. The
SEC also testified that pursuant to his request, the school Psychologist test the student for dyslexia;
and that an Occupational Therapy Evaluation be conducted to address the students’ writing.

On January 20, 2011, the Respondent completed an “Evaluation Summary Report”.®® The student’s
math teacher reported that the student has difficulty with organization of materials, needs constant
reminders and repetition of directions, math facts on multiplication, and division.%® The teacher also
reports that the student is passing courses however could perform better.’’

8 petitioner’s Exhibit 6, page 4.
¢! 1d and testimony of Psychologist.
% 1d. '
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17.

18.

The student’s reading teacher reports concern regarding the student’s poor spelling; phonetic ability;
and excessive time to complete written assignments.*® The student’s written expression teacher
reports concern that the student is relatively weak in handwriting (word spacing) and editing skills.%
The school Psychologist reports that the student has some visual motor issues as well as spelling and
writing difficulties, low self esteem and signs of depression.” The Occupational Therapist also
report concern regarding the students’ poor spelling, writing fluency, and spacing between words.”!

On January 20, 2011, the Respondent completed a Final Eligibility Determination Report,
informing the Petitioner of its decision that the student does not meet the eligibility criteria as a
student v’»gth a disability under the IDEA, and does not require special education and related
services.

On March 11, 2011, the Respondent convened a 504 eligibility determination meeting.”

A special education teacher assigned to assist the student with spelling informed the team that she
has seen the student 30 minutes per day in a small group for the past ten weeks, since November,
2010.” The teacher reported that the student is secure in spelling high frequency words;
demonstrates that she can spell phonetically regular word, however, has difficulty with low
frequency words and irregularly spelled words; and requires daily practice/drill to correctly spell
these words.”

The student’s homeroom, literacy, and social studies teacher reported that the student is a high
performing reader, however, has difficulty with writing; applying spelling rules in her work, which
makes it difficult for individuals unfamiliar with the student’s writing to decipher the student’s
work.”® The homeroom teacher reported that when working on spelling strategies and rules, the
student performs well with one on one and works hard when practicing, however, is frequently
unable to ag)ply these skills when writing independently; and is unable to retain spelling skills and
strategies.’

The homeroom teacher also reported that the student requires consistent reminders to stay on task
when writing or reading independently; it is difficult for the student to complete longer assignments
within the average time frame of the class; and on assessments the student often requires extended
time to complete the work.” The teacher concluded that strategies to support the student’s writing
organization are working, however, the student continue to experience “great” difficulty retaining
spelling rules.”

% Respondent’s Exhibit 2, page 14.
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19.

The student’s math and science teacher reported that the student performs well with consistent and
direct probing; and that although the student has a surface understanding of math concepts, once the
concepts are revisited or the teacher moves on to a new topic it becomes apparent that the student
does not have full mastery of the skill and cannot recall the process needed to apply the particular
concept independently.*

The math teacher also reported that the student requires the usage of math tools while exploring a
concept; and the student is unable to retain math skills and as a result is unable to master skills
taught.®! The math teacher concluded that to be successful, the student requires daily review of
current math skills and skills previously taught; and most times the student requires continuous
prompting from classmates or the teacher to describe the strategies and steps used to solve math
problems. %

On March 22, 2011 and March 31, 2011, the Respondent completed an Occupational Therapy
Evaluation Report, consisting of a teacher interview, classroom observation, a review of student
work samples, and recommendations.®®> The Petitioner requested an Occupational Therapy
Evaluation because the previous Occupational Therapy Evaluation failed to address the student’s
sensory needs.®

The student’s general education teachers reported that the student struggles in writing and math; is
unable to spell words accurately and continues to spell her words phonetically; reverses letters and
requires verbal cues to recognize these errors; and in math the student has difficulty writing her
formula’s correctly and continually reverses numbers.®® The teachers reported that the student is
unable to recognize these errors independently and requires verbal cues to correct the errors.®

The teachers also reported that the student has difficulty with rudimentary skills, such as processing,
recalling, and applying the information previously learned; organizational skills, such as organizing
binders, thoughts during writing assignments; and requires occasional verbal cues to turn in
homework or class work and requires directions repeated frequently.®” The teachers reported that the
student is unable to maintain focus for more than 15 minutes at a time and constantly fidgets; was
unable to maintain an upright seated posture for a long period of time; and had difficulty
distinguishing between her left and right hand.®

The teachers reported use of a variety of classroom modifications, supports, and techniques
including placing Velcro strips under the student’s desk, preferential seating, a daily planner,
allowing the student to stand during tests, and walking around in the classroom, and even with these
strategies, the student continue to exhibit difﬁcultg remaining in her seat and focused throughout the
day; and using the daily planner on a daily basis.®

%01d.
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20.

21.

The teachers also reported that in addition to these strategies, the student received 1:1 instruction
with the Special Education teacher, in spelling; and that the teachers are very concerned that the
student’s frequent spelling errors, letter and number reversals, and problems with rudimentary skills,
may be indicia of early signs of dyslexia, such as dysgraphia which may warrant further testing.”

OnApril 1, 2011, On April 1,2011, the Respondent determined that the student’s Attention Deficit
Hyperactivity Disorder (ADHD) significantly impacted the student’s learning and educational
performance, and developed a 504 plan for the student including classroom supports, modifications,
and interventions, under Section 504 of the Rehabilitation Act of 1973.°!

Failure to Identify, Locate, Evaluate, and Determine Student’s Eligibility for Special
Education Services in a Timely Manner

The Hearing Officer finds that the District of Columbia Public Schools failed in its obligation under
the Child Find provisions of the IDEA, to identify, locate, evaluate, and determine the student’s
eligibility for special education services within 120 days of parent’s October, 2009 request for initial
evaluations.

First, since pre-kindergarten, the student struggled with inattentiveness, impulsivity, and writing and
these behaviors adversely impacted the student’s learning and educational performance in the
classroom. The parent was also actively involved in the student’s education; consistently expressed
concern regarding the student’s cognitive processing, retention and recall, writing and mathematics;
and informed the Respondent of the family history of dyslexia, and concern that the student’s
academic difficulties may be attributed to dyslexia.

Therefore, the Respondent knew that the student struggled with issues of attention, impulsivity,
hyperactivity, writing, and mathematics; that the student’s difficulties in these areas adversely
impacted the student’s learning and educational performance; and that the student was suspected as a
student with a disability, and in need of special education services. However, the Respondent failed
to identify, locate, and comprehensively evaluate the student in all areas of suspected disability to
determine the student’s eligibility for special education services.

Second, in October, 2009, the parent met with the Student Support Team to discuss concerns
regarding the student’s learning and educational performance; and the SEC to request initial
evaluation of the student.”

On December 4, 2009, the Respondent completed an initial evaluation consisting of a Woodcock
Johnson III Academic Test of Achievement, a classroom observation, and informal dyslexia
screening, to determine whether the student is a student with a disability eligible to receive special
education services under the IDEA. However, in conducting the initial evaluations the Respondent
failed to evaluate the student in all areas of suspected disability by addressing the students’ ADHD
and possible dyslexia; and failed to ensure that the evaluations completed were sufficiently
comprehensive to identify all of the student’s special education needs and determine the student’s
eligibility for special education services.

" 1d.
°! Petitioner’s Exhibit 8.
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On January 20, 2011, the Respondent rendered a determination that the student was ineligible for
special education services, based upon results of the WJ-III Academic Test of Achievement, a
classroom observation, and dyslexia screening.” The multidisciplinary development team (MDT)
determined the student ineligible for special education services, without the benefit of
comprehensive evaluations, designed to assess the student’s special education needs.

Third, the Respondent represents that the student’s ADHD presents with many educational
implications requiring accommodations; however the student does not qualify for special education
services because there is no evidence of educational impact reflected in the student’s grades,
however, this argument fails for several reasons.**

According to the Respondent’s Psychologist, the student’s BASC-II scores were significant in
hyperactivity and 1mpuls1v1ty, as a result, the student presents with inattentive, fidgety and restless
behavior in the classroom.”” The Respondent’s Psychologist also reports that the student’s ADHD
affects the student through a lack of attention to detail when performing math, reading, and writing
tasks; the student’s ability to successfully hear and understand directions and information; the
student struggles with multi-step directions, independent assignments, and time constraints; and the
student requires frequent redirection and repeating of directions.*®

The student’s 3™ grade report card for the 2009/10 school year, 4™ advisory, reflects that the student
received a final grade of (3) in reading/English language arts, science and social studies, meaning
that the student produces work that meets the standard; frequently produces work of high quality;
apphes skills/concepts correctly The report card also indicates that the student is developing skills
in each of these areas, except that in social studies, the student is secure in emphasizing the most
significant differences and drawing from historical and community resources to organize the

sequence of local historical events and describes how each period of settlement left its mark on the
land.*®

The student received a final grade of (2) in mathematics, meaning that the student shows a basic
working knowledge of skills/concepts; produces satisfactory work; usually applies skills/concepts
correctly.” The student also received a final grade of (4) in art, music, and health/physwal
education; indicating that the student is secure in these areas. 100

The student’s 4" grade report card for the 2010/11 school year, 3™ advisory reflects that the student
received a grade of (3) in reading/English language arts, science, social studies, art, and music,
meaning that the student produces work that meets the standard, frequently produces work of high
quality, and applies skills/concepts correctly.'®

% Petltloner s Exhibit 11.
** Petitioner’s Exhibit 6, page 4.
ZS Petitioner’s Exhibit 6, page 4.
Id.
°7 Respondent’s Exhibit 3, page 22,
*1d.
*1d.
19074
19 Respondent’s Exhibit 3, page 20.
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Although the student’s report cards for the 2009/10 and 2010/11 school years purports that the
student meets the standard and produces satisfactory work, the report cards also reflect that during
the last two (2) school years, the student’s grades in all academic areas remained the same; the
‘'student made no academic progress; and that during the 2010/11 school year, the student regressed
in all nonacademic classes such as art, music, health/physical education.' % :

Furthermore, the student’s grades are not an accurate representation of the student’s actual academic
performance and ability, because according to the SEC, the student’s teachers grade this student’s
assignments differently to ensure that the student’s inattentiveness, and lack of attention to detail
when performing math, reading and written language tasks, does not adversely reflect in the
student’s grades.'® This explains how the student consistently receives passing grades, and is
advanced from grade to grade, although the student continues to struggle academically; and the
reason there is no evidence of academic harm reflected in the student’s grades.'®

Fourth, the Respondent represents that the student does not qualify for special education services
because there is no evidence of educational impact reflected in the student’s test scores or current
educational testing, however, this argument fails for several reasons. :

The student’s 3™ grade DC-CAS scores for the 2009/10 school year reflect that the student scored
proficient in reading, and basic in mathematics.'® The student also scored below basic in number
sense, on test A; and below basic in reading/language arts and information search, on tests P and
B.'% The student’s DC-CAS scores for the 2010/11 school year reflect that the student scored
proficient in reading/language arts, and basic in mathematics, however, the scores also reveal a
steady decline in the number of questions the student answered correctly, in the three mathematic
tests administered.!®’

The student’s DIEBELS scores reveal that during the beginning of the 1** grade the student scored
low risk in letter naming fluency and nonsense word fluency; and some risk by the end of the 1*
grade, some risk at the end of the 2™ grade, low risk at the end of the 3" grade, and low risk during
the middle of the 4™ grade, in oral reading fluency.'®

Additionally, the DC-CAS does not assess a student’s writing skills, which is the primary area of
weakness and concern for this student.'® The DC-CAS and DIEBELS test scores reveal that the
student has academic deficits and that these deficits adversely impact the student’s learning and
educational performance.

102 I d.

:zi Respondent’s Exhibit 3, and testimony of SEC.
Id.

19 Respondent’s Exhibit 1.

1% Respondent’s Exhibit 1.

197 Respondent’s Exhibits 1, pages 4 and 5.

198 Respondent’s Exhibit 1, page 7.

19 Respondent’s Exhibits 1.
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Fifth, according to the WJ-III Test of Achievement conducted by the Respondent on

December 4, 2009, the student was three (3) months into the 3" grade, however, the student’s grade
equivalency in the math fluency subtest was 1.9, reflecting a significant weakness in this area; and
the student scored at the 2™ grade level in the majority of all other areas, including spelling (2.1) and
writing fluency (2.3).''°

According to the WJ-III Test of Achievement conducted by the independent Psychologist on
February 25, 2010 and August 26, 2010, the student was in the 4" grade at the time of testing,
however scored at the 1* grade level in math fluency; and the 2™ grade level in the majority of other
areas, including spelling and writing fluency (i.e. 1.7 grade level spelling, 1.8 in writing fluency, and
1.3 in math fluency; and 2.1 in broad written language, 2.8 in word attack, and 2.9 in math
calculation skills).'!!

According to the data in the December 4, 2009 evaluation the student tested below grade level in the
majority of areas; and according to the data in the February 25, 2010 and August 26, 2010
evaluation the student scored significantly below grade level in spelling, writing fluency, and math
fluency.''? This is contrary to Respondent’s argument that the student does not qualify for special
education services because the student failed to test more that 1.5 or 2 deviations from the norm.'"?

In comparing the WJ-III Test of Achievement scores from tests administered by the Respondent’s
Psychologist during the 2009/10 school year and the independent Psychologist completed in the
2010/11 school year, both tests reveal that the student exhibits academic deficits in spelling, writing
fluency, and math fluency.'"*

The Respondent also represents that the independent Psychologist’s use of the WJ-III Achievement
Test, Form (A) consisting of the same questions, more than once in less than one year may have
skewed test results and should be invalidated because of the “practice effect” (i.e. use of the same
questions provides the student the opportunity to test according to memory, and not according to the
student’s actual knowledge and ability). However, this argument fails because there is no evidence -
that had a different form been used the results would have differed. In fact, if anything, use of the
same test questions in a given school year would probably improve the student’s test scores,
however, in this instance, the student’s test scores did not improve.“s

Sixth, according to the student’s general education teachers, classroom interventions, supports and
modifications are successful, however, the student requires additional support beyond that which the
student current receives in the general education setting; and the record reflects that the student
continues to present with the same academic difficulties this school year, as experienced during the
2009/10 school year. ''® In addition to receiving academic support in the classroom, the student
received after-school tutoring, which also proved unsuccessful.'!’

!1% petitioner’s Exhibit 7, page 2.

!! petitioner’s Exhibit 2, page 17.

112 Id.

'3 petitioner’s Exhibit 6, page 17, testimony of SEC, and DCPS Psychologist.
' Petitioner’s Exhibit 2, page 17, and 7, page 2.

'S Testimony of independent Psychologist.

116 Respondent’s Exhibit 3.

"7 Testimony of parent.
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Seventh, according to the special education teacher, the student began receiving tutoring in spelling
at the end of December, 2010 or beginning of January, 2011, and the tutoring ended in May, 2011.
The special education teacher reports that she sits next to the student and guides the student to
answers using the same skills as used with special education students, however; in spelling, the
student continues to forget how to spell words consistently from week to week; spells words that
follow phonetics correctly, however, has difficulty spelling less high frequency words."!

Eighth, the student’s writing samples clearly reflect that the student’s ADHD impacts the student’s
learning and educational performance in the classroom; and the student continue to process
information; and write phonetically.''®

Ninth and Final, in October, 2009 the parent referred the student for initial evaluation, to determine
the student’s eligibility for special education services.'*® The 120 days deadline for conducting initial

- evaluations and determining the student’s eligibility for special education services expired on
February, 2010. On December 4, 2009, the Respondent conducted an Educational Evaluatlon and
on January 10, 2011 determined the student ineligible for special education services.'

More than one year and three months lapsed from the date the parent initially referred the student for
evaluation and the date of the eligibility decision, which is far beyond February, 2010, expiration of
the 120 day deadline, for conducting initial evaluations and rendering an eligibility decision.

The Hearing Officer finds that this student satisfies the eligibility criteria as a student with an Other
Health Impairment (OHI), because the student exhibits a heightened alertness to environmental
stimuli that result in limited alertness with respect to the educational environment that is due to acute
health problems such as Attention Deficit Hyperactivity Disorder (ADHD).'?

!® Testimony of special education teacher.
!9 petitioner’s Exhibits 4 and 10.
120 petitioner’s Exhibit 12.
121y

2 IDEA, 34 C.F.R. Section 300.8 (c) (9). Attention Deficit Hyperactivity Disorder (ADHD) is a spectrum disorder and
some students may require special education if their ADHD is severe. Students with ADHD may be eligible for services
under the Individuals with Disabilities Education Improvement Act, rather than solely under Section 504 of the
Rehabilitation Act, however the criteria for eligibility determinations, is unclear in the law. The distinction between
requirements to accommodate a student’s disability under a 504 plan and special education, is also unclear. What is clear is
that a student is entitled to a free and appropriate public education, whether it’s under special education or a 504 plan.
ADHD is not a specific disabling condition under the IDEA, although a student with ADHD may be eligible as "other health
impaired,” or another specific disability, by reason of the condition(s). In addition, diagnosis of ADHD, does not
automatically entitle a student to special education services under the IDEIA. The student’s disability must adversely affect
the student’s educational performance/learning, which would place the student’s disability, within the scope of IDEIA’s
“other health impairment”, provision. A student with ADHD may also be eligible under Section 504 (or the ADA), even if
ineligible under IDETA. Under 504 the determining factor for eligibility is whether the student’s ADHD is sufficiently .
severe enough to substantially limit a major life activity, such as learning or effectively participating in school activities.
The LEA must consider the student’s overall performance. This includes academics, testing results, day-today performance,
frequency of behavioral issues, and how the ADHD related behaviors impact the student’s attendance and learning.
Furthermore, if a child is on medication, to address the disability, and it controls the student’s behavior and he/she is able to
focus, he/she would not qualify for 504 or need accommodations. A student who suffers from a substantial limitation will
be unable to perform a major life activity that the average person in the general population can perform. Significantly
restricted as to the condition, manner or duration under which he can perform a particular major life activity, as compared to
the condition, manner or duration under which the average person in the general population can perform that major life
activity. As indicated supra, ADHD is a broad disorder and certain students may require special education if their ADHD is
severe. The determination is whether the student requires special education, as a result of having ADHD. Because students
with ADHD spend the majority of their time in general educational settings, it is critical to ensure that teachers are using
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The student’s teachers grade the student’s assignments and tests on a curve, to compensate for the

student’s academic deficits; however, the student’s educational history, report cards, evaluations,

standardized tests, work samples, teacher and parent reports, clearly support a finding that this

student presents with ADHD, and the ADHD has had, and continues to have, an adverse impact on
~ the student’s learning and educational performance in the classroom.'?

The student’s ADHD impacts the student’s ability to manage behavior, tasks that require extended
memory, retrieval of information, visual perception, visual integration, fluency in math, spelling,
recall and retention, and the like. f24 The Respondent erred in its determination that there is no
educational impact identified in the student’s grades, test scores or current educational testing,
therefore, the student does not qualify for special education services.

The Hearing Officer finds that the student’s educational history, report cards, evaluations,
standardized tests, work samples, teacher and parent input, clearly support a finding that this student
satisfies the eligibility criteria as a student with a specific learning disability in written expression
and mathematics; because the student has a disorder in one or more of the basic psychological
processes involved in understanding or in using language, spoken or written, that manifests itself in
the imperfect ability to listen, think, write, spell, and to do mathematical calculations. 125

The Hearing Officer also finds that according to the Reynolds Chlldhood Depressive Scale

self-test the student’s responses indicated severe depressive symptoms.'?® It appears that the student
may satisfy the eligibility criteria as a student with an emotional disturbance because the student
exhibits one or more the following characteristics; and to a marked degree, that adversely affects the
student’s educational performance:

1) inappropriate types of behaviors or feelings under normal circumstances;

2) a general pervasive mood of unhappiness or depression; and

3) develop physical symptoms and fears associated with personal and school problems. 127
Additional testing is requlred to rule out depression, and determine whether the student qualifies for
special education services, as a student with an emotional disturbance.'*®

current scientific information to teach these students. Students with ADHD have invisible disabilities, and appear as normal
children, however, often don’t have adaptive mechanisms. These children often exhibit signs of inattentiveness,
hyperact1v1ty, and impulsivity, which are all symptoms, identified in this student’s behavior.

% Testimony of parent, independent Psychologist, Petitioner’s Exhibits 2 and 6.
124 Testlmony of independent Psychologist.

5 IDEA, 34 C.F.R. Section 300.8 (c)(10)(i).
It appears that the student has signs of dyslexic dysgraphia. Dysgraphia is a deficiency in the ability to write, primarily in
terms of handwriting, however, perhaps also in terms of coherence. It occurs regardless of the ability to read and is not due
to intellectual impairment. Individuals with dysgraphia usually can write on some level, and often lack other fine motor
skills and may be cross dominant, finding certain tasks difficult. They can also lack basic grammar and spelling skills (for
example, having difficulties with the letters p, g, b, and d), and often will write the wrong word when trying to formulate
thoughts on paper. The child may inappropriately size and spaces letters, or write wrong or misspelled words despite
thorough instruction. Children with this disorder may have other learning disabilities, however, have no other social or
academic problems. Dysgraphia may also be diagnosed in a person with ADHD. The DSM IV identifies dysgraphia as a
Disorder of Written Expression”, as “writing skills that are substantially below those expected given the person’s age,
measured intelligence, and age appropriate education. Further testing by a Reading Specialist and Speech Language
Pathologlst trained in evaluating and treating dyslexic dysgraphia, is warranted to rule out dyslexic dysgraphia.
% petitioner’s Exhibit 2, page 8.
IDEA 34 C.F.R. §300.(c }(4)(iXC)(D)and (E).
IDEA 34 C.F.R. Section 300.8 (c)(10)(i).

127
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22. Failure to Comprehensively Evaluate the Student in All Areas of Suspected Disability

The Hearing Officer finds that in conducting initial evaluations on December 4, 2009, the District of
Columbia Public Schools denied the student a free appropriate public education (FAPE), because it
failed to evaluate the student in all areas of suspected disability and failed to ensure that the
evaluations were sufficiently comprehensive to identify all of the student’s special education needs,
by conducting a Comprehensive Psychological Evaluation to address the student’s academic

difficulties in writing and mathematics, and Occupational Therapy Evaluation, to address the
student’s writing.

First, it is undisputed that since pre-kindergarten the student had difficulty with retention and recall,
writing and reversing letters, and mathematics. In October, 2009 the parent referred the student for
evaluation to determine the student’s eligibility for special education services.'” Initial evaluations

must be completed no later than February 2010, within 120 days of the date the student was referred
for evaluation.

On December 4, 2009, within 120 days of the date the student was referred for evaluations, the
Special Education Coordinator (SEC) completed an initial evaluation consisting of a Woodcock
Johnson III Academic Test of Achievement, to determine whether the student is a student with a
disability, eligible to receive special education services under the IDEA.'%0 However, the
Respondent failed to ensure that in completing initial evaluations, the student was evaluated in all
areas of suspected disability (i.e. ADHD and learning disability); and that the evaluations completed
were sufficiently comprehensive to identify all of the student’s special education needs; which failed
to occur.

The Educational Evaluation was the only initial evaluation completed, and there were no evaluations
to assess the student’s cognitive functioning to determine whether the student presents with a
learning disability, or the student’s social/emotional, and fine motor functioning. Instead, the
Respondent recommended that the parent obtain comprehensive evaluations, 1ndependently

The Respondent also failed to ensure that the initial evaluation (i.e. WJ-III Academic Test of
Achievement) was administered by an individual, professionally trained and qualified, to administer
and interpret educational evaluations, for the purpose of determining a student’s eligibility for
special education services.

It appears that the student has signs of dyslexic dysgraphia. Dysgraphia is a deficiency in the ability to write, primarily in
terms of handwriting, however, perhaps also in terms of coherence. It occurs regardless of the ability to read and is not due
to intellectual impairment. Individuals with dysgraphia usually can write on some level, and often lack other fine motor
skills and may be cross dominant, finding certain tasks difficult. They can also lack basic grammar and spelling skills (for
example, having difficulties with the letters p, q, b, and d), and often will write the wrong word when trying to formulate
thoughts on paper. The child may inappropriately size and space letters; or writes wrong or misspelled words despite
thorough instruction. Children with this disorder may have other learning disabilities, however, have no other social or
academic problems. Dysgraphia may also be diagnosed in a person with ADHD. The DSM IV identifies dysgraphia as a
Disorder of Written Expression”, as “writing skills that are substantially below those expected given the person’s age,
measured intelligence, and age appropriate education. Further testing by a Reading Specialist and Speech Language
Pathologist trained in evaluating and treating dyslexic dysgraphia, is warranted to rule out dyslexic dysgraphia.

12 Testimony of parent and Petitioner’s Exhibit 12.

130 Testimony of SEC, parent, and Petitioner’s Exhibit 7.

BI Testimony of parent.
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23.

On January 10, 2011, the multidisciplinary development team (MDT) determined the student
ineligible for special education services, without the benefit of comprehensive evaluations, designed
to determine whether the child is a child with a disability, and the educational needs of the child.??

-On March 22, 2011 and March 31, 2011, the Respondent completed an Occupational Therapy

Evaluation."”” However, the evaluation was completed more than one year and 3 months later, far
beyond the 120 day timeline for conducting initial evaluations.'**

Second, the Respondent is aware that there is a family history of dyslexia and parent consistently
expressed concern that the student may present with dyslexia; and in the March, 2011 Occupational
Therapy Evaluation, the student’s general education teachers expressed serious concern that the
student’s frequent spelling errors, letter and number reversals, and problems with rudimentary skills,
may be indicia of early signs of dyslexia, such as dysgraphia, warranting further testing.

In addressing parent and teacher concerns regarding dyslexia, the Respondent’s Psychologist
completed an informal dyslexia screening and classroom observation, however, the Respondent
failed to conduct formalized testing in the form most likely to yield accurate information on what the
child knows and can do academically, developmentally, and functionally, and most likely to yield
valid and reliable data, to rule out dyslexia or dyslexia dysgraphia.*®> The Respondent also failed to
refer the student to a Reading Specialist or Speech/Language Pathologist, trained in evaluating
students exhibiting processing and writing deficits, and symptoms of dyslexia and dyslexia
dysgraphia, to address these concerns. '

Third and final, the Reynolds Childhood Depression Scale self-test results indicate severe depressive
symptoms; and the student’s social-emotional development has been significantly impacted by self-
regulatory difficulties and perceived loss. However, the Respondent failed to conduct additional
testing to address the student’s depression."?’

Failure to Evaluate the Student Utilizing a Variety of Assessment Tools and Strategies

The Hearing Officer finds that in conducting initial evaluations, the Respondent failed to use a
variety of assessment tools and strategies to gather relevant functional, developmental, and academic
information regarding the child, including information provided by the parent, to assist the
Multidisciplinary Development Team (MDT) in determining whether the child is a child with a
disability under the IDEA and the educational needs of the child.

The parent reports a family history of dyslexia; and the student’s teachers report that the student’s
frequent spelling errors, letter and number reversals, and problems with rudimentary skills may be
early signs of dyslexia, such as dysgraphia, which may warrant further testing."*® The Respondent
decided to conduct an informal dyslexic screening instead of formalized testing specifically designed
to determine whether the student presents with dyslexia or dyslexia dysgraphia, without involving
parent in this decision or evaluation process.

132 petitioner’s Exhibit 11.

133 Petitioner’s Exhibit 5.

134 petitioner’s Exhibit 5.

133 Testimony of parent.

138 petitioner’s Exhibit 5, page 4, testimony of parent, testimony of SEC, testimony of DCPS Psychologist.
137 Testimony of parent and independent Psychologist. :

138 petitioner’s Exhibit 5.






24.

The Respondent also decided that the initial evaluations would consist of a WJ-III Academic Test of
Achievement and not full and individual initial evaluations, sufficiently comprehensive to identify
all of the student’s special education needs. This decision was also made without involving parent in
the decision.!*

The Respondent failed to carefully consider information gathered from the classroom observations;
and thoroughly review the students’ work samples which clearly reflect that the student has serious
deficits in written language and expression.'*°

The Respondent also failed to carefully consider the student’s educational history, parent teacher
input and reports that the student requires more support than currently received in the classroom, the
students’ actual classroom performance and functional needs; and the fact that although the student
required and received after school tutoring, and classroom interventions, modifications, and supports
which consistently prove unsuccessful.

The Respondent failed to carefully consider the findings and recommendations in the

August 26, 2010 Comprehensive Psycho-Educational Evaluation; and instead relied solely upon
results of the WJ-III Academic Test of Achievement completed by the SEC, the Psychologist’s
informal dyslexic screening and classroom observation, DC-CAS

and DIEBELS test results, and in rendering the eligibility determination.'*!

The Respondent also determined the student ineligible for special education services because the
academic impact was not enough to qualify the student for special education services; and the
student’s test scores were not 1.5 of 2.0 deviations from the national norm. These are not criteria of
the IDEA in determining a student’s eligibility for special education services, however, are based on
eligibility guidelines established by the Respondent.

Failure to Carefully Consider the Independent Educational Evaluation

The Hearing Officer finds that in determining whether the student is disabled and eligible to receive
special education services under the IDEA, the Respondent failed to carefully consider findings and
recommendations in the Educational Evaluation included in the independent Comprehensive
Psycho-educational Evaluation report dated October 25, 2011.

The independent Educational Evaluation reflects that although a 4™ grade student, the student was
functioning at the 1** grade level, and requires specialized instruction in spelling; extended time and
accommodations to complete mathematics and written language tasks.'*? The student’s weaknesses
were in spelling (1.7 GE), writing fluency (1.8 GE), and math fluency (1.3 GE), which were below
average scores of 77, equaling first grade equivalency.'*® Results of the norm-based ratin§ scales
completed by parent generated clinically significant cognitive problems and inattention.'

1% Testimony of Respondent’s Psychologist.
149 petitioner’s Exhibit 10.

1 Testimony of SEC.

12 petitioner’s Exhibit 2, page 10.

143 petitioner’s Exhibit 2.

144 I d
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Teacher ratings indicate clinically significant hyperactivity/impulsivity, inattention, learning
problems, learning problems/executive functioning.'*® However, the Respondent disregarded this
information; relied upon the data included in the Educational Evaluation completed by the SEC on
December 4, 2009; and determined the student ineligible for special education services. '

The Respondent also failed to address discrepancies in the evaluation data included in the
independent educational evaluation; and data included in the Educational Evaluation completed by
Respondent on December 4, 2009, prior to rendering the eligibility determination.

IIX. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as the Hearing Officer’s
review of governing legal authority and case law, the Conclusions of Law of this Hearing Officer are as
follows:

1. The burden of proof is properly placed on the Petitioner, the party seeking relief in this matter.'*’
Under the IDEA, the Petitioner must prove the allegations in the due process complaint, by a
preponderance of the evidence.'*®

2. The Individuals with Disabilities Education Act (“IDEA™)' is the federal statute governing the
education of students with disabilities."® The IDEA ensures that all children with disabilities have
available to them a free appropriate public education (“FAPE”), that emphasizes special education
and related services specifically designed to meet their unique needs and prepare them for further
education, employment, and independent living. See, 20 U.S.C. §1400(d) (I) (4).

3. The IDEA defines a free appropriate public education (FAPE) as special education and related
services provided at public expense, under public supervision and direction, and without charge;
meet the school standards of the State educational agency; includes an appropriate preschool,
elementary school, or secondary school education in the State involved; and the special education
and related services must be provided in conformity with an Individualized Education Program
(IEP) that meets the requirements of §§300.321 through 300.324."!

In the District of Columbia, the local education agency (LEA) must ensure that all children with
disabilities, between the ages of 3 and 21, have available to them a free appropriate public
education (FAPE) that emphasizes special education and related services designed to meet their
unique needs and prepare them for further education, employment, and independent living.

145 I d

146 petitioner’s Exhibit 2, pages 6 and 7. :

"7 Shaffer v.1 Weast, 546 U.S. 49, 56-057 (2005) and 5 D.C.M.R. §3030.3.

4820 U.S.C. §14115(1)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C. Cir.2005) (standard
of review). ’

' The IDEA is reauthorized as the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA)
Public Law 108-446 and 20 U.S.C. §1400 et seq..

1% The Federal regulations promulgated under the IDEA, are codified at 34 C.F.R. Part 300.

' IDEA, 34 C.F.R. §300.17(d).
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25. Failure to Identify, Locate, Evaluate, and Determine Student’s Eligibility for Special
Education Services in a Timely Manner

“Child Find”.

According to the “Child Find” provisions of the IDEA, the State must have in effect policies and
procedures to ensure that all children with disabilities residing in the State, and who are in need of
special education and related services, are identified, located, and evaluated.'*? Subparagraph (c)
of this provision provides that “Child find” must also include children, who are suspected of being
a child with a disability under Section 300.8, or has reason to suspect that the child has a d1sab111ty
and needs special education services, even though the child is advancing from grade to grade.'”

To ensure that all children residing in the State before the initial provision of special education
services to a child, the agency must conduct full and individual initial evaluations. Evaluations
consist of a series of tests designed to determine whether a child has a disability and the nature and
extent of the special education and related services the child needs. See, IDEA, 34 C.F.R. §300.15.
The IDEA also provides that consistent with the consent requirements in Section 300.300, either
the parent of a child or the public agency may initiate a request for an initial evaluation to
determine if the child is a child with a disability.'>*

According to the recent independent Comprehensive Psycho-educational Evaluation, this student
presents with ADHD, which classifies as an Other Health Impairment (OHI) disability, under
IDEA. However, a diagnosis of ADHD, does not automatically entitle a student to special
education services under the IDEA. The student’s disability must adversely affect the student’s
educational performance/learning, which would place the student’s disability, within the scope
of IDEIA’s “other health impairment”, provision.

A student with ADHD may also be eligible under Section 504 of the Rehabilitation Act of 1973,
even if ineligible under IDEA. Under 504 the determining factor for eligibility is whether the
student’s ADHD is sufficiently severe enough to substantially limit a major life activity, such as
learning or effectively participating in school activities. :

The Hearing Officer must consider whether the local education agency (LEA) has a 504 plan in
place for the student; whether the plan is meeting the educational goals and objectives of the
student; or whether the student continues to struggle even with the support provided in the 504
plan, and if so whether the LEA referred the student to special education for an evaluation.

The record reflects that the LEA developed a 504 plan for the student on April 1, 2011, and the
504 plan is not meeting the educational goals and objectives of the student. During the last two
(2) school years, one on one instruction with the special education teacher, accommodations,
modifications, and supports provided under the 504 plan proved unsuccessful; and insufficient to
meet the unique needs of this student. As a result, the student made no academic progress,
requires more support than currently available under the 504 plan, and continues to struggle
academically.

52 1DEA, at 34 C.F.R. Section 300.111.
53 IDEA, 34 CFR 300.111.

1% IDEA, at 34 C.F.R. §300.301(b).
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The Respondent argues that there is no educational impact, or a significant amount of adverse
impact reflected in the student’s grades, test scores, or current educational testing, or a sufficient
level of educational impact reflected in the student’s grades, test scores or current educational
testing, to qualify the student for special education services under the IDEA, however, these
arguments are unsubstantiated; are contrary to the evidence presented in this case; and the law.
There is no requirement in the IDEA that in determining a student’s eligibility for special
education services, there must be evidence of significant or a certain degree of adverse impact on
the student’s learning or educational performance, to qualify for special education services.'>

Whether under the IDEA or 504 of the Rehabilitation Act of 1973, in determining a student’s
eligibility for services, the LEA must consider the student’s overall performance, including the
student’s academic, developmental, and functional performance, test results, day to day
performance, frequency of behavioral issues, the student’s educational history, classroom
observations, parent and teacher input, test results, evaluations, how the ADHD related behaviors
impact the student’s attendance and learning, and whether the student requires special education,
as a result of having ADHD; which was not considered in determining this student’s eligibility for
services.

In this instance, the Respondent merely considered the student’s academic performance in
determining the student’s eligibility for special education services, and failed to consider the
student’s overall performance, including the student’s functional needs; ability to function
effectively in the classroom; and whether the student requires special education, as a result of
having ADHD.

The Respondent failed to dispute that since pre-kindergarten the student exhibited symptoms of
ADHD and these symptoms adversely impacted the student’s learning and educational
performance in the classroom. Therefore, the Respondent was knew that the student struggled in
the classroom, was suspected of having a disability, the ADHD harmed the student’s ability to
learn, however, it repeatedly failed to identify, locate, and evaluate the student to determine
whether the student is a candidate for special education services. The DCPS should have acted
upon the likelihood that this student had a disability, and may be entitled to special education
services, however failed in its obligation under the Child Find provisions of the IDEA.

The student’s ADHD adversely impacts the students’ learning and educational performance, and
the student requires special education services as a result of the ADHD; which places the student’s
ADHD disability within the scope of the IDEA’s “other health impairment”, provision. The LEA
erred in its determination that this student is ineligible for special education services; and denying
the student the services she is entitled to receive under the IDEA, deprives this student educational
benefit.

Initial Evaluations.
The IDEA provides that consistent with the consent requirements in Section 300.300, either the

parent of a child or the public agency may initiate a request for an initial evaluation to determine if
the child is a child with a disability. "

135 See. Mr. *I v. Me. Sch.Admin.Dist.No. 55, 480 F.3d 1 (I Cir. 2007).
1% IDEA, at 34 C.F.R. §300.301(b).
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An initial evaluation must be conducted within 60 days of receiving parental consent for the
evaluation; or if the State establishes a timeframe within which the evaluation must be conducted,
within that timeframe.'>” The District of Columbia provides that initial evaluations must be
completed within a reasonable period of time, however, no later than 120 days of receiving a
written referral and parental consent to proceed.

The parent requested initial evaluation of the student in October, 2009, therefore, it is required that
the LEA obtain parent’s informed written consent and complete initial evaluation of the student
within a reasonable period of time, and no later than February, 2010, within the 120 day
timeframe.!*®

The Respondent completed an Educational Evaluation on December 4, 2009, in a timely manner,
however, the Respondent failed to comply with IDEA’s evaluation procedures, by evaluating the
student in all areas of suspected disability, and ensuring that the evaluations were sufficiently
comprehensive to identify all of the student’s special education needs. The Respondent also
completed an Occupational Therapy Evaluation on April, 1, 2011, far beyond February, 2010, the
due date for completing initial evaluations.

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving that during
the 2009/10 and 2010/11 school year, the District of Columbia Public Schools failed to identify,
locate, evaluate, and determine the student’s eligibility for special education services within 120
days of parent’s October , 2009 request for initial evaluations and an eligibility determination, in
violation of the IDEA at 34 C.F.R. §§300.301(a)(b)(c)(1)(i)(ii) and (2)(i)(ii), 300.304 (c)(4) and
(6), 300.111; and DCMR, Title 5, Chapter 30, §3005.2 and D.C. Code, Chapter 25B, §38-
2561.02(a).

26. Failure to Comprehensively Evaluate the Student in All Areas of Suspected Disability
According to the “Child Find” provisions of the IDEA, the State must have in effect policies and

procedures to ensure that all children with disabilities residing in the State, and who are in need of
special education and related services, are identified, located, and evaluated."

157 IDEA, 34 C.F.R. § 300.301(b) and (c).

158 The D.C. Municipal Regulation, Title 5, Chapter 30, §3005.2 provides that the IEP team shall conduct an initial evaluation of a child
within a reasonable period of time of receiving a written referral and parental consent to proceed and within the timelines consistent with
Federal law and D.C. Code §38-2501. (2006). The District of Columbia Code, Chapter 25, §38-2501 (a), entitled “Special Education and
Assessment”, established a 120 day timeframe within which initial evaluations and assessments must be completed for students who may
have a disability and may require special education services; applicable to all students, without distinguishing between students in public
or non-public schools. The District of Columbia repealed D.C. Code, §38-2501(a), and failed to replace the section with another section
establishing a timeframe for completing initial evaluations/assessments for students in public schools. D.C. Code, Chapter 25B, which is
entitled “Placement of Students with Disabilities in Nonpublic Schools™ is ambiguous. The title of the Chapter 25B leaves readers unclear
whether the Chapter and its underlying provisions, only apply to students in nonpublic schools; or whether Chapter 25B, §38-2561.02 (a)
establishes the timeline for DCPS to complete initial evaluations for all students, regardless of whether a student attends a public or non-
public school. However, a review of recent Federal District Court decisions provides this Hearing Officer the necessary clarification. It is
clear that the Federal District Court interprets Chapter 25B, §38-2561.02 (a), as establishing the timeline for DCPS to complete initial
evaluations for all students, regardless of whether the students attend public or non-public schools. It is equally clear that the Federal
District Court interprets Chapter 25B, §38-2561.02 (a); as requiring DCPS to assess or evaluate a student who may have a disability, and
who may require special education services, within 120 days from the date that the student is referred for an evaluation or assessment.

See, Dorros v. District of Columbia, 510 F.Supp.2d 97 (2007); Integrated Design and Electronics Academy Public Charter School v.
McKinley, 570 F.Supp.2d 28 (2008); Jones ex rel. A.J v. District of Columbia, 109 LRP 52722 (2009).

"’ IDEA, at 34 C.F.R. Section 300.111.
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Subparagraph (c) of this provision provides that “Child find” must also include children, who are
suspected of being a child with a disability under Section 300.8, or has reason to suspect that the
child has a disability and needs special education services, even though the child is advancing
from grade to grade.'®

To ensure that all children residing in the State before the initial provision of special education
services to a child, the agency must conduct full and individual initial evaluations. Evaluations
consist of a series of tests designed to determine whether a child has a disability and the nature and
extent of the special education and related services the child needs. See, IDEA, 34 C.F.R. §300.15.

A full and comprehensive initial evaluation of a child is an integral part of developing an IEP for a
student, which is the reason the IDEA at 34 C.F.R. §300.301(a) requires public education

~ providers to conduct a full and individual initial evaluation of a child. See, T.X ex rel. Skrine v.
District of Columbia, 2007 WL 915227 (D.D.C.).

It is also the reason that IDEA, 34 C.F.R. §300.304(c) (4) and (6) provides that in evaluating a
child, the public agency must ensure that the child is assessed in all areas related to the suspected
disability; and that the evaluations are sufficiently comprehensive to identify all of the child’s
special education and related services needs, whether or not commonly linked to the disability
category in which the child has been classified; which failed to occur in this matter.

It is the Hearing Officer’s decision that the Petitioner satisfied its burden by proving that in
conducting the initial evaluations, the Respondent failed to ensure that the student was assessed in
all areas related to the suspected disability, by conducting a Comprehensive Psychological
Evaluation and Occupational Therapy Evaluation, in violation of the IDEA, at 34 C.F.R. §300.304
(c)(4). Ttis also the Hearing Officer’s decision that the Petitioner satisfied its burden by proving
that in conducting the initial evaluations, the Respondent failed to ensure that the evaluations were
sufficiently comprehensive to identify all of the student’s special education and related services
needs, in violation of IDEA, 34 C.F.R. §300.304 (c) (6).

27. Failure to Evaluate the Student Utilizing a Variety of Assessment Tools and Strategies

It is the decision of the Hearing Officer that the Petitioner satisfied its burden by proving that in
conducting the Woodcock Johnson III evaluation to determine whether the child is a child with a
disability, and the educational needs of the child, it failed to use a variety of assessment tools and
strategies to gather relevant functional, developmental, and academic information regarding the
child, including information provided by the parent, that may assist in determining whether the
child is a child with a disability under §300.8; in violation of the IDEA, at C.F.R. §300.304
(®)(1)().

160 1DEA, 34 CFR 300.111.
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28. Failure to Carefully Consider the Independent Educational Evaluation

The IDEA provides that if the parent obtains an independent educational evaluation and shares
with the public agency an evaluation obtained at private expense, the results of the evaluation must
be considered by the public agency, if it meets agency criteria, in any decision made with respect
to the provision of FAPE to the child.'®!

The record reflects that the Respondent reviewed and commented on the independent Educational
Evaluation, and did not dispute the diagnosis of ADHD, however, failed to adopt the findings and
recommendations, because it disagreed with the data in the independent educational evaluation
which scored the student lower than the data in its evaluation; which served as the basis for the
evaluator’s finding that the student has ADHD, the ADHD adversely impacts the student’s
learning, and the student presents with a learning disability in spelling requiring special education
services. '*However, prior to rendering the eligibility determination, the Respondent failed to
address the discrepancies between the data in the independent educational evaluation and its
educational evaluation. Instead, it relied upon the data in its evaluation, and determined the
student ineligible for special education services.

The Respondent failed to consider results of the independent Educational Evaluation, as intended
and contemplated by the IDEA. For these reasons it is the Hearing Officer’s decision that the
Petitioner satisfied its burden by proving that the District of Columbia Public Schools failed to
consider the independent Educational Evaluation obtained by the parent, in its decision of whether
the student is disabled and eligible to receive special education services under the IDEA, in
violation of the IDEA, at 34 C.F.R. §300.502 (c)(1).

IX. Free Appropriate Public Education

It is the Hearing Officer’s decision that Petitioner satisfied its burden of proof by presenting
evidence that the Respondent failed to comply with the procedural requirements of the IDEA in
evaluating the student to determine the student’s eligibility for special education services; and that the
violations impacted the substantive rights of the parent and student.

The procedural violations also occurred over two (2) school years, thus, they are to such an extent
that the violations impeded the child’s right to a free and appropriate public education; significantly
impeded the parent’s opportunity to participate in the decision making process regarding the provisions of
a FAPE to the parent’s child; and caused a deprivation of educational benefit to the student.

It is also the Hearing Officer’s decision that the Respondent failed to comply with the Child Find
provisions of the IDEA, representing a substantive violation, and that such violation seriously infringed
upon the parent’s opportunity to provide “meaningful” input in all decisions regarding the student’s
education, and the provision of a FAPE to the student.'®®

'l IDEA, 34 C.F.R.§300.502(c)(1).
162 Testimony of SEC and DCPS Psychologist.

163 See, Babb v. Knox County Sch. Sys., 965 F.2d 104, 109 (6th Cir. 1992): W.G.. 960 F.2d at 1484.
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For these reasons, it is the decision of the Hearing Officer that the student was denied a FAPE; and
is entitled to compensatory education services for procedural and substantive violations of the IDEA,
occurring during the 2009/10 and 2010/11 school years. :

X. COMPENSATORY EDUCATION SERVICES

Compensatory education is an appropriate remedy where a school district knows, or should know,
that a child's educational program is not appropriate or that the student is receiving only a de minimis
benefit and fails to correct the situation, as in this case. M.C. on behalf of J.C. v. Cent. Reg'l Sch. Dist., 81
F.3d 389, 397 (3d. Cir. 1996).

According to Mary McLeod Bethune Day Academy PCS v. Terri Bland, Civil Action No. 07-1223
(2008), a compensatory education award is an equitable remedy that “should aim to place disabled

children in the same position they would have occupied but for the school district’s violations of the
IDEA.

Compensatory education is also part of the court’s resources in crafting appropriate relief.” See,
Reid v. District of Columbia, 401 F.3d 516, 523 (D.C. Cir. 2005). Its purpose is to help the child make
the progress that he/she would have made if an appropriate program had been available. The specific
services provided the student must be tailored to the student’s needs.

Under the theory of compensatory education, courts and hearing officers may award “educational
services...to be provided prospectively to compensate for a past deficient program.” See G. ex rel. RG v.
Fort Bragg Dependent Schs. 343 F.3d 295, 308 (4" Cir. 2003).

The IDEA empowers Hearing Officers with considerable discretion when fashioning a remedy.
See, 20 US.C. § 1415(i) (2) (C) (iii) (the Hearing Officer "shall grant such relief as the Hearing Officer
determines is appropriate.") However, a Hearing Officer cannot determine the amount of compensatory
education that a student requires unless the record provides him with “insight about the precise types of
education services [the student] needs to progress.” Branham, 427 F.3d at 12 (2005).

Relevant evidence includes “the nature and severity of the student’s disability, the student’s
specialized educational needs, the link between those needs and the services offered by the private school,
the placement’s cost, and the extent to which the placement represents the least restrictive environment.”
Id. In Nesbitt, the Court found that an “award was not adequately individualized or supported by the
record”, when the Hearing Officer was not provided with any information regarding the student’s current
grade level of functioning.

According to_Reid a compensatory education “award must be reasonably calculated to provide the
educational benefits that likely would have accrued from special education services the school district
should have supplied in the first place.” Reid, 401 F. 3d at 524.(D.C. Cir. 2005). This standard “carries
a qualitative rather than quantitative focus,” and must be applied with “[f]lexibility rather than rigidity.”

The amount of compensatory education is calculated by finding the period of deprivation of
special education services; and excluding the time reasonably required for the school district to rectify the
problem. M.C. v. Cent. Reg'l. Sch. Dist., 81 F.3d at 397 (3" Cir. 1996).
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The crafting of an award of compensatory education under IDEA simply cannot be nebulous; and
an arbitrary compensatory education award will never pass muster under the Reid standard. The Hearing
Officer must engage in a fact intensive analysis that is qualitative rather than quantitative. Branham v.
D.C., 427 F.3d 7, 11 (D.C. Cir 2005); Reid, 401 F.4d at 524.

According to Stanton v. District of Columbia, 680 F. Supp. 2d 201 (D.C. Cir. 2010), once a
Hearing Officer finds that there was a denial of a FAPE, the Hearing Officer is obligated to craft an
appropriate compensatory education award. The May 26, 2011 prehearing order required the Petitioner to
include a compensatory education plan in its disclosures and present evidence of compensatory education
at the hearing, however, the Petitioner failed to provide a compensatory education plan or present
evidence of compensatory education. In its written closing statement, the Petitioner’s Attorney request 52
hours of independent afterschool tutoring.

The Hearing Officer finds that the evidence of record is sufficient to craft an appropriate
compensatory education award for this student; and the student should not be penalized for the Attorneys’
failure to provide a compensatory education plan or evidence of the nature and amount of compensatory
education services the student should receive should there be a finding of denial of a FAPE.

The following compensatory education award is appropriately tailored to the student’s unique
needs; reasonably calculated to provide the student educational benefits that likely would have accrued
had the violations not occurred; and is intended to mitigate any harm the student may have suffered as a
result of the violations:

(1) Individualized Education Program (IEP)

Within fifteen (15) school days of the date of this decision the Respondent shall convene a
MDT/IEP eligibility team meeting with the parent and/or parent’s representative to develop an
appropriate IEP for the student to include 15 hours of specialized instruction, outside the general
education setting; classroom and testing accommodations, modifications, and supports.

The student’s IEP shall reflect the disability classification of Multiple Disabilities (MD) including:
Other Health Impaired, specifically identified as ADHD, and Learning Disabled. The student’s IEP
shall include goals and objectives addressing the student’s deficits in mathematics,
reading/language arts, and math and writing fluency, spelling, and written expression.

(2) Behavioral Support Services

The student’s IEP shall include two (2) hours of individual counseling, per week, to assist the
student in processing her discordant feelings regarding his academic difficulties; learn effective
measures to express when needed, understand how her disabilities interfere with her ability to
function in the classroom; and assist the student in addressing her behavior and symptoms of
depression.

. (3) Independent Tutoring Services

The Respondent shall fund 52 hours of independent tutorial services for the student to be provided
by the Lindamood-Bell Learning Center; to remediate the student’s deficits in mathematics and
written expression at the rate of per hour, available to the student through the end of the
2011/12 school year.






The tutorial services may be provided at the student’s school, at the end of each school day; at a
Lindamood-Bell Learning Center; and/or at a Summer Clinic; and the student has until the end of
the 2011/12 school year, to utilize the tutorial services. The Respondent shall provide the student
transportation for the student to attend the Lindamood-Bell learning center, after school tutoring, if
the tutoring is not at the student’s school, and/or Summer clinic.

(4) Evaluations

The Respondent shall fund an independent Occupational Therapy Evaluation, to address the
student’s difficulty with visual-motor and executive functioning skills and determine whether the
student would benefit from occupational therapy services.

The Respondent shall fund an independent Speech Language Evaluation, to be conducted by a
Speech Language Pathologist specifically trained to diagnose and treat dyslexia and dyslexia
dysgraphia, to determine whether this student presents with these disorders.

The Respondent shall fund an independent Comprehensive Psychological Evaluation, by a

professional qualified to assess the student’s social emotional needs, and evaluate the student for
depression.

Within ten (10) school days of receipt of the final independent evaluation, the Respondent shall
convene an [EP team meeting with parent and parent’s representative to review the evaluations and
update the student’s IEP, as appropriate, consistent with the findings and recommendations in the
evaluation; discuss and determine the students’ placement.

XI. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby:

1. ORDERED that the District of Columbia Public Schools shall implement and fund the

student’s compensatory education award identified on page s 29-30 of this decision; and it is
further ‘

2. ORDERED, that in the event of DCPS’ failure to comply with the terms of this
decision and order, Petitioner’s Counsel will contact the Respondent’s Compliance Case
Manager, and the DCPS Office of Mediation & Compliance to attempt to obtain
compliance prior to filing a complaint, alleging the District of Columbia Public Schools
failed to comply with this decision and order; and it is further

3. ORDERED, that any delay in meeting any of the deadlines in this Order because of
Petitioner’s absence or failure to respond promptly to scheduling requests, or that of
Petitioner’s representatives, will extend the deadlines by the number of days
attributable to Petitioner or Petitioner’s representatives. The District of Columbia Public
Schools shall document with affidavits and proofs of service for any delays caused by
Petitioner or Petitioner’s representatives.
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XII. NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety (90) days
from the date of the Hearing Officer Determination in accordance with 20 U.S.C. §1415(1). '

Date: fine 27, 2041 @m@ % %M&

Attorney Ramona M. Justice, Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office
810 First Street NE, STE 2 Q&\

Washington, DC 20002 “ff‘(‘.\;b’b
[Parents], on behalf of, Date Issued: June 4, 2011 wy
[Student], '

Hearing Officer: Jim Mortenson
Petitioners,
Case No:
v

District of Columbia Public Schools (DCPS),

Respondent.

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioners on March 21, 2011. The Petitioners
are represented by Roberta Gambale, Esq., and the Respondent is represented by Tanya Chor,
Esq.

This case is based on an individualized education program (IEP) partially developed for the
Student for the 2011-2012 school year as ordered by this Independent Hearing Officer (IHO) on
December 24, 2009 in Case No. Specifics of the IEP were not ordéred in that case.

A prehearing conference was held on April 1, 2011, and a prehearing order issued on that
date. A response was filed on April 4, 2011. A resolution meeting was held on April 7, 2011, and

did not result in a settlement or any other agreements.

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.





The hearing was convened on May 11, 2011, in room 2004 at 810 First Street NE,
Washington, D.C. The hearing continued and concluded on May 13, 2011. Written closing
statements were filed on or before May 24, 2011. The due date for the hearing officer’s

determination (HOD) is June 4, 2011, and this HOD is issued on June 4, 2011.

II. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

IIL. ISSUES, RELIEF SOUGHT, AND DETERMINATION

The issue to be determined by the IHO is:

Whether the Respondent proposed an IEP reasonably calculated to provide educational
benefit to the Student when the IEP proposed on March 3, 2011, lacks:

a) An accurate statement of the Student’s present levels of academic
achievement and functional performance;

b) Appropriate academic goals;

¢) Specialized instruction outside of the general education setting; and

d) Appropriate or sufficient supplementary aids and services, including extended
school year (ESY) services and those recommended by the most recent
assessment reports?

The substantive requested relief includes:

1) A revised IEP to include:
(1) An accurate statement of the Student’s present levels of academic achievement
and functional performance;
(2) Appropriate academic goals;
(3) Full time specialized instruction outside of the general education setting; and

(4) ESY services and other supplementary aids and services recommended by recent
assessments.

2) Placement at a private school for children with disabilities.





Based on the findings of fact and conclusions herein, this [HO has determined that the IEP
proposed for the Student on March 3, 2011, is not reasonably calculated to provide educational
benefit because it lacks appropriate supplementary aids and services and lacks ESY services for

the provision of speech therapy. The appropriate remedy is to revise the IEP.

IV. EVIDENCE
Nine witnesses testified at the hearing: six for the Petitioners and three for the Respondent.
The witnesses for the Petitioners were:
1) Student’s Mother, Petitioner 1 (P1)
2) Student’s Fasther, Petitioner 2 (P2)

3) Carolyn Miskel, Education Advocate (C.M.)

4) Admissions Coordinator,
5) Special Needs Coordinator,
6) Teacher,

The witnesses for the Respondent were:

1) Special Education Coordinator,
2) Speech & Lénguage Therapist,
3) Special Education Teacher,

42 documents were disclosed by the Petitioner and 36 were admitted into evidence.” The

Petitioners’ exhibits are:

Ex.No. Date Document

P1 March 3, 2011 IEP

P2 March 3, 2011 Prior to Action Notice
P3 March 3, 2011 Advocate’s Notes

? The Petitioner disclosed a series of emails as one document (P 42). This was not admitted under the Petitioner, but
the Respondent moved for admission of several of the emails and they were admitted as Respondent’s exhibits.
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Ex. No.

Date

Document ‘

P4
P5
P6
P7
P8
P9
P10
P11
P13
P14
P15
P16
P17
P18
P19
P20

P21
P22
P23
P24
P25
P26
P27
P29
P 30
P31
P32
P33
P34
P35
P 39

P 40
P41

March 3, 2011
October 26, 2010
October 26, 2010
October 26, 2010
October 24, 2010
October 24, 2010
October 26, 2010
October 26, 2010
March 24, 2011
April 27,2011
December 28, 2010
October 22, 2010
October 25, 2010
October 23, 2010
September 28, 2010
[Approx. March 30, 2010]

January 7, 2010
December 21, 2009
December 11, 2009
January 10, 2009
December 12, 2008
December 22, 2008
December 24, 2009
September 28, 2010
September 28,2010
March 30, 3010
April 20, 2010
April 20, 2010
April 1, 2011
[Undated]

February 23, 2011
March 8, 2011
March 2, 2011
[Undated]

Multi-Disciplinary Team [IEP team] Meeting Notes
Final Eligibility Determination Report

IEP

Advocate’s Notes

Prior Written Notice-Evaluation

Analysis of Existing Data

Meeting Notes

IEP Mtg [Meeting Notes]

Summary and Score Report

Letter from Bahadori to [Petitioners]
Speech-Language (IEE) Evaluation Report
Observations

Classroom Observation

Speech and Language Re-evaluation Report
Review of Independent Assessment

Review of Independent Neuropsychological
Evaluation

Neuropsychological Evaluation

Comprehensive Occupational Therapy Evaluation
Assistive Technology Evaluation

Comprehensive Developmental Evaluation
Physical Therapy Evaluation Report

Occupational Therapy Evaluation Report

Case Hearing Officer’s Determination
IEP

Advocate’s Notes

[Student Meeting Notes]

[Student Meeting Notes]

[Student Meeting Notes]

Annual Student Enrollment Profile

Goals for [Student)]

Letter from Fulwood and Santa Cruz to [Petitioners]
Letter from Fulwood and Santa Cruz to [Petitioners]
[Email chain ending from Berfalk to Miskel]
Curricula Vitae for Maria Zimmitti

Two documents were disclosed by the Respondent. One of those was admitted into evidence

(R 2). Seven additional documents that had been part of P 42 were entered into evidence as

Respondent’s exhibits (R 3, R 6 — R 11). Two documents that were not disclosed due to being





created on May 5, 2011, were also entered into evidence (R 4 and R 5). The Respondent’s

exhibits are:

Ex. No. Date Document

R2 March 3, 2011 Multi-Disciplinary Team [IEP team] Meeting Notes
R3 November 1, 2010 [Email chain ending from Smith to Miskel]

R 4 May 5, 2011 [IEP team] Meeting Notes

RS May 5, 2011 Advocate’s Notes

R6 October 21, 2010 [Email chain ending from Bergfalk to P1]

R7 January 20, 2011 [Email chain ending from Berfalk to P1]

R38 February 1, 2011 [Email chain ending from Bergfalk to P 1]
R9 March 2, 2011 [Email chain ending from Bergfalk to Miskel]
R 10 March 16, 2011 [Email chain ending from Bergfalk to P 1]
R11 April 25, 2011 [Email chain ending from Bergfalk to P 1]

One document was requested by the IHO. This document is labeled IHO 1 and is a progress

report of the Student for the 2009-2010 school year at”

V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:
1. The Studentisa  year old learner with a disability who was placed by his parents at
a private play-based preschool school for children with and without disabilities.’ The
Student’s parents placed him at two years ago due to concerns that his needs were not
being met at the Respondent’s school and because offered him an inclusion program
with good support for children with disabilities, a low student to teacher ratio, staff pay close
attention to detail, it is a nurturing environment, and the program shows good results. The

Parents filed a complaint and obtained reimbursement for their private placement in 2009 as

* Testimony (T) of P1, Tof L.A,, P 1.
*TofPl, Tof CW.,IHO1,P9.





aresult of a denial of a free appropriate public education (FAPE) by the Respondent previous

to their unilateral placement.’

. At the Student enjoys school, both teachers and his peers.® He has difficulty with

transitions at times, but these are not severely hampering his progress.” He is supported in the
classroom at throughout the day with multi-step directions, one on one assistance,
frequent breaks, additionaj time to complete tasks, a back-jack to support his upper body, a
fidget toy, and a massage brush.® Student often takes a day or two to get back into routine
following breaks.’

In addition to attendance at the Student also has been receiving speech and language
services from the Respondent at school for one hour per week, physical
therapy for 30 minutes per week, and occupational therapy for 30 minutes per week.'® The
Parents also take the Student to the for additional speech services.'' The staff at
the believe the Student requires speech services over the summer of 2011 to

ensure maintenance of newly acquired emerging speech skills."?

. The Student has missed up to 15 of his speech therapy sessions provided by the Respondent

during the 2010-2011 school year and would be doing better if attendance were improved.‘3
The Respondent did not provide speech or OT services at his school, but rather required him

to come to one of Respondent’s buildings, causing disruption to his daily schedule."

Sp27.

ST ofL.A.

"TofL.A.,IHO 1,P 13,P 17.
§TofL.A., Tof C.W.
°TofL.A.

YT of P1.

T of P1.

12p1s.

B TofSR.

“TofPl, Tof B.B., Tof S.R.





5. The Student suffers from a seizure disorder that is regulated by medication.'> This disorder
has resulted in language based problems, gross and fine motor skill problems, and memory
problems.'® The Student is on medication which stops the seizures and sedates him."”

6. The most recent data about the Student shows his disability affects his participation in
appropriate activities by causing:

Cognitive problems:

a. Reducing his ability to retain information.'®

b. Significant weakness in cognitive processing, both verbal and non-verbal."®
c. Difficulty maintaining focus and staying on task or remaining seated.?

Which result in:

a. Slower progress, however the Student’s academic skills are largely advanced given
he has not yet attended kindergarten.?!

b. Cannot identify 3 letters of the alphabet.?

c. Cannot write letters on demand.*

d. Difficulty with subtraction and telling time, although understands basic addition with
manipulatives and can count to 15 with minimal mistakes.**

Motor Skills (visual, fine, and gross) problems:

5T ofPl.

5T of P1.

7T of P1.

BT ofP1,P9,P20,R 5.

19p 20.

2 p20,R 4.
2'P9,P13,P20,R4,R5, Tof C.W.
2Pp20,R4,RS.

B p g,

*po9 RS,






a. Difficulty with vestibular processing and integrating sensory input received from
environment impacting his arousal level, balance, body awareness, motor skills,
ability to cross midline and establish hand dominance, and muscle tone.?®

b. Difficulty with tracking objects in various places and adjusting his eyes from near |
and far points.?®

Which result in:

a. Difficulty interacting with people and his environment, including problems
completing assignments timely, and playing sports. (Requires many breaks.)*’
b. Difficultly learning pre-writing skills/letter formation.®

c. Sitting up straight without leaning.*’

Speech and language problems:

a. Difficulty with oral motor planning.*°
b. Difficulty with rapid movements of the tongue from back to front.>'
c. Various articulation problems involving initial, medial, final, and blending sounds.*

Which result in:

a. Problems with overall intelligibility.>*

b. Slow laborious speech.*
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7. An IEP was developed and proposed at a March 3, 2011, IEP team meeting.*® The IEP
includes statements of the Student’s present levels of academic achievement and functional
performance that address his performance in math but is not based on any current data.’® The
IEP does indicate the Student progresses more slowly, although this is not clearly stated.”’
The Student’s disability is not impacting his reading skills, and so there is appropriately no
present level of academic achievement or functional performance addressing those skills.”®
The Student’s present levels of functional performance in the areas in visual motor, fine
motor, and gross motor skills are adequately stated in the IEP.* The Student’s present levels
of functional performance for speech and language skills are adequately stated in the IEP.*

8. The IEP includes only academic goals for math.*' Writing skills are appropriately addressed
as functional performance stemming from his fine motor deficits.**

9. The IEP includes specialized instruction for 10 hours per week to reach the goals in the IEP
and to progress in the general education curriculum.* Given the functional nature of his

goals, minimal specialized instruction is necessary and the Student will benefit from

¥ P 1, T of B.B. (Inexplicably, after the complaint was filed, additional IEP meetings have been held to further
revise the IEP. See e.g. R 4 & R 5. These revisions to the IEP are not fully part of the record (No IEP document
following the March 3, 2011, revision was offered by either party). It is unknown why the parties would proceed to
hearing on an IEP they are proceeding to work out in meetings. This dual approach to resolving their disagreements
over the IEP is questionable given that this HOD may change some of the agreements they have reached outside of
the IHO’s knowledge. Of course, nothing prevents those agreed upon changes to proceed upon agreement of the
parties, regardless of the HOD.)
*P1,P9, Tof B.B. (While the I[EP was developed March 3, 2011, and this HOD includes some data collected later
that month, the discrepancy between the statements in the IEP and the reports subsequent is too large to be a
gsgitimate change from March 3, 2011, to the end of the month, or even the following month.)

P1.
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supplementary aids and services and related services to assist him in progressing toward the
annual goals and in progressing in the general education curriculum.**

10. Subsequent to the March 2011 revision of the IEP staff have recommended reducing the
hours of specialized instruction to just 30 minutes per day.*

11. The IEP does not include ESY services for the Student and that proposal had not changed by
the time of the due process hearing.*® The Respondent’s position on ESY was based on its
own arbitrary criteria (not legally promulgated rule) concerning regression and not n whether
the services were required to provide a free appropriate public education to the Student.*’

12. The IEP includes the following related services:*®

a. OT for 60 minutes per week

b. PT for 30 minutes per week

¢. Speech and Language for 240 minutes per month (approximately 60 minutes per
week)

13. The IEP requires bus transportation and preferential seating, but no other supplementary aids

or services.*’

“TofL.A., Tof B.B., Tof M.N.
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V1. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. A free appropriate public education (FAPE) for a child with a disability under the IDEA is
defined as:

special education and related services that —

(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324,

34 C.F.R. § 300.17. The Supreme Court has described the purpose of the IDEA quite clearly:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.
Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's IEP. In addition, the IEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade.

Board of Educ. v. Rowley, 458 U.S. 176, 203-204 (1982). It is within this legal context the

case at hand must be examined.

2. Federal regulations at 34 C.F.R. § 300.320 lists the required contents of an IEP:

(a)(1) A statement of the child’s present levels of academic achievement and functional performance,
including —

(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curriculum as for nondisabled children); or

(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate
activities;

(2)(i) A statement of measurable annual goals, including academic and functional goals designed to —

(A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in and
make progress in the general education curriculum; and

(B) Meet each of the child’s other educational needs that result from the child’s disability;

(ii) For children with disabilities who take alternate assessments aligned to alternate achievement standards,
a description of benchmarks or short-term objectives;

(3) A description of — (i) How the child’s progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and

11






(ii) When periodic reports on the progress the child is making toward meeting the annual goals (such as
through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be
provided;

(4) A statement of the special education and related services and supplementary aids and services, based on
peerreviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a
statement of the program modifications or supports for school personnel that will be provided to enable the
child —

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section;

(5) An explanation of the extent, if any, to which the child will not participate with nondisabled children in
the regular class and in the activities described in paragraph (a)(4) of this section;

(6)(i) A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide assessments
consistent with section 612(a)(16) of the Act; and

(i) If the IEP Team determines that the child must take an alternate assessment instead of a particular
regular State or districtwide assessment of student achievement, a statement of why —

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is appropriate for the child; and

(7) The projected date for the beginning of the services and modifications described in paragraph

(a)(4) of this section, and the anticipated frequency, location, and duration of those services and
modifications,

3. The proposed IEP includes statements of the Student’s present levels of academic
achievement and functional performance that are mostly accurate. The statement concerning
the Student’s present level of performance for math is not accurate, however. The statement
is not based on current data available and reflects less developed skills than he has. It doe;
insinuate the Student progresses slowly because he needs repetition, re-teaching, and frequent
breaks. The current data shows that the Student has difficulty with subtraction and telling
time, although understands basic addition with manipulatives and can count to 15 with
minimal mistakes. These skills are at the kindergarten level and so the Student’s disability is
not impacting his progress in a way that he is not meeting State standards. Thus, while the
statement is not accurate, the Student’s math skills are advanced for his grade and the IEP
need not address them. The statement must continue to reflect how the Student’s disability
affects his involvement and progress in the general education curriculum and participation in

appropriate activities generally, which is slower progress and difficulty staying focused and
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on task. To support the Student in the classroom to continue to be able to be involved in and
progress in the general education curriculum in kindergartén, supplementary aids and
services, as addfessed below, will be provided.

The academic goals for math are not necessary because the Student’s true present levels of
performance in math are advanced at a kindergarten level. Because his other academic skills,
such as reading, are also advanced, the IEP properly does not include goals to address them.
The IEP does include goals to address writing as part of his fine motor skills. There is no
dispute about the Student’s functional skills, other than whether he needs ESY services to
maintain improvement in his speech and language skills (also addressed below).

“Special education means specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability[.]” 34 C.F.R. § 300.39(a)(1). Federal Regulations at

34 C.F.R. § 300.39(b)(3) defines “specially designed instruction” as:

adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

“Supplementary aids and services means aids, services, and other supports that are provided
in regular education classes, other education-related settings, and in extracurricular and
nonacademic settings, to enable children with disabilities to be educated with nondisabled
children to the maximum extent appropriate in accordance with §§ 300.114 through

300.1 16.>” 34 C.F.R. § 300.42.

“Related services means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special

education,. . ..” 34 C.F.R. § 300.34(a). Related services include speech therapy. Id.
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8. Federal regulations at 34 C.F.R. § 300.106 provides for the provision of extended school year

services for some children with disabilities. The regulation requires that:

(a) General. (1) Each public agency must ensure that extended schoo! year services are available as necessary to
provide FAPE, consistent with paragraph (a)(2) of this section.

(2) Extended school year services must be provided only if a child’s IEP Team determines, on an individual basis, in
accordance with §§ 300.320 through 300.324, that the services are necessary for the provision of FAPE to the child.
(3) In implementing the requirements of this section, a public agency may not —

(i) Limit extended school year services to particular categories of disability; or

(if) Unilaterally limit the type, amount, or duration of those services.

(b) Definition. As used in this section, the term extended school year services means special education and related
services that —

(1) Are provided to a child with a disability —

(i) Beyond the normal school year of the public agency;

(ii) In accordance with the child’s IEP; and

(iii) At no cost to the parents of the child; and (2) Meet the standards of the SEA.

9. Placement determinations are to be made according to the following:

In determining the educational placement of a child with a disability, including a preschool child with a
disability, each public agency must ensure that —

(a) The placement decision —

(1) Is made by a group of persons, including the parents, and other persons knowledgeable about the child,
the meaning of the evaluation data, and the placement options; and

(2) Is made in conformity with the LRE provisions of this subpart, including §§ 300.114 through 300.118;
(b) The child’s placement —

(1) Is determined at least annually;

(2) Is based on the child’s IEP; and

(3) Is as close as possible to the child’s home;

(c) Unless the IEP of a child with a disability requires some other arrangement, the child is educated in the
school that he or she would attend if nondisabled;

(d) In selecting the LRE, consideration is given to any potential harmful effect on the child or on the
quality of services that he or she needs; and

(e) A child with a disability is not removed from education in age-appropriate regular classrooms solely
because of needed modifications in the general education curriculum.

34 C.F.R. § 300.116.

10. The concept of “least restrictive environment” (LRE) is defined in Federal Regulations as:

(i) To the maximum extent appropriate, children with disabilities, including children in public or private
institutions or other care facilities, are educated with children who are nondisabled; and

(ii) Special classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that education in
regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.

34 C.F.R. § 300.114(a)(2).
11. While the Student is not currently behind academically, his success must be attributed to the
supports and services he is receiving at Those supports and services include: multi-

step directions, one on one assistance, frequent breaks, fidget toys, a message brush, and so
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12.

on. These supports and services are nof, in a regular school setting, adaptations of content,
methodology, or delivery of instruction, but rather supplementary aids and services provided
within the context of the regular classroom. Only minimal changes to the delivery of
instruction, such as repetition, need be necessary and thus documented as specialized
instruction on the IEP. These supplementary aids and services will be necessary to ensure the
Student is educated in the least restrictive environment in accordance with 34 C.F.R. §
300.114. The Student’s disability is not so problematic or severe to require special classes,
separate schooling, or removal from the regular education environment. However, since the
IEP lacks these supplementary aids and services, it is not reasonably calculated to provide
educational benefit. Rather, it lists 10 hours of unspecified “specialized instruction” that the
staff now do not believe are necessary. This will have to be corrected in the IEP. A
segregated special education day school is not the least restrictive environment for the
Student and is not required in this case where the appropriate remedy is to correct thé IEP for
implementation in the general education setting.

Speech therapy is a related service the Student requires to assist him in benefiting from
special education. His articulation is poor and this impacts the ability of those around him to
understand him and thus his relationships and measurement of his academic progress may be
negatively impacted and any benefit from special education negated. Because he still has
articulation problems despite private services purchased by the Petitioners on top of what the
Respondent has attempted to provide, he requires speech services during the particularly long
break over the summer of 2011 to further improve his articulation skills in order for him to be
prepared for the start of the 2011-2012 school year and to ensure his access to and progress in

the general education curriculum in the least restrictive environment.
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VII. DECISON
The Petitioner prevails because the Student’s IEP, proposed March 3, 2011, is not reasonably
calculated to provide educational benefit. The IEP lacks necessary supplementary aids and
services, and ESY services for speech therapy, necessary to ensure the child can reach the annual

goals in his [EP and be involved in and progress in the general education curriculum.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
1. The IEP for the 2011-2012 school year will be revised to include, minimally, the following:

a) The statement of the Student’s present levels of academic achievement and functional
performance will be revised to reflect that the Student’s disability results in difficulty
retaining information, a weakness in cognitive processing, difficulty maintaining
focus and staying on task, and slower progress. He requires supplementary aids and
services to accommodate these problems and permit his to continue to be involved in
and progress in the general education curriculum. He is not behind academically and
so requires no annual goals for academic performance.

b) Academic goals may be removed. If they are not removed, the academic goals must
be based on the District of Columbia kindergarten content standards.

¢) Specialized instruction consisting of support for the classroom teacher to provide
repetition or re-teaching to the Student will be provided. The frequency and duration
of this specialized instruction Will be determined and documented in the IEP by the
IEP team. This specialized instruction may not be required at all if the purpose — to

overcome Student’s retention issue - can be meet by one on one assistance.
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d) The following supplementary aids and supports must be included in the IEP:
(1) multi-step directions
(2) one on one assistance
(3) frequent breaks
(4) additional time to complete tasks
(5) a back-jack to support his upper body
(6) a fidget toy
(7) a massage brush
The IEP team will meet to determine and document in the IEP the frequency,
location, and duration of each of these supplementary aids and services.

e) Extended school year services consisting of speech language therapy over the
summer of 2011 will be provided. The ESY services will be initiated no later than
June 27, 2011, and will conclude no sooner than one week prior to the start of the
2011-2012 school year. The frequency, location, and duration of the ESY sefvices
will be determined by the IEP team and documented in the IEP.

2. The Respondent will convene the IEP team meeting no later than June 17, 2011. The
Respondent will notify the Petitioners of three alternative meeting times from which the
Petitioners may choose. The Respondent will advise the Petitioners of the meeting time that
will go forward if they fail to choose one of the proposed times.

3. If the Respondent fails to convene the IEP team or revise the IEP in accordance with this
order the Petitioner may seek any viable enforcement of this order including, but not limited
to, filing a complaint with the Office of the State Superintendent of Education under 34

C.F.R. §§ 300.151-300.153.
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IT IS SO ORDERED.

Date: June 4, 2011

S

Independent Hearing Officer
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of, Date Issued: June 6, 2011
[Student], '
Hearing Officer: Jim Mortenson
Petitioner,
Case No:
\%

District of Columbia Public Schools (DCPS),

Respondent.

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioner on March 23, 2011. The Petitioner is
represented by Pierre Bergeron, Esq., and the Respondent is represented by Victoria Fetterman,
Esq. A resolution meeting was held on April 4, 2011, and did not result in a settlement or any
other agreements. A response was filed on April 5, 2011. A prehearing conference was held on
April 6, 2011, and a prehearing order issued on that date which, inter alia, denied a claim for
failure to timej’ly identify because it was more than two years old. Petitioner filed a memorandum
concerning this portion of the prehearing order on April 8, 2011,

The Petitioner filed a motion for a continuance on May 13, 2011, due to the unavailability of

one of her witnesses. The Independent Hearing Officer (IHO) denied the motion advising that

" Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.





the witness’s testimony would be taken on an alternate date, which it was. The Petitioner also
filed a motion on May 13, 2011, that it be presumed the Student requires a “full-time” IEP
because the Respondent failed to provide all of the Student’s educational records. This motion
was subsequently amended on May 17, 2011, asking also for a presumption that the Student was
entitled to unspecified compensatory edﬁcation. This motion was denied at the due process
hearing on the record because the Respondent’s failure to provide records, which apparently do
not exist, did not prejudice the Petitioner because they were not otherwise disclosed for hearing
or shown to exist. Furthermore, the Petitioner’s motion was based, in part, on essentially an
education malpractice claim, or tort, which is not cognizable in this forum.?

The hearing was convened on May 25, 2011, in room 2006 at 810 First Street NE,
Washington, D.C. The hearing continued May 31, 2011, via teleconference to accommodate the
Petitioner’s witness for whom the continuance was requested (and denied). Due to a power
outage at Respondent’s Counsel’s office, the hearing was again continued until June 1, 2011, and
again was held via teleconference, and was concluded on that date.

The Petitioner objected to the Respondent’s failure to comply with the prehearing order and
file a trial brief. The IHO advised that the Respondent’s failure only caused prejudice to itself as
its version of the facts would be less clear to the IHO and no additional sanctions were
warranted.

The due date for the hearing officer’s determination (HOD) is June 6, 2011, and this HOD is

issued on June 6, 2011.

? The claim, essentially, is that due to Respondent’s “educational neglect” the Student became a juvenile delinquent.
This claim was discussed at the prehearing and the IHO refused to consider it. The motion appeared to be another
way to insert this novel legal argument into this proceeding.
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II. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

IIL. ISSUES, RELIEF SOUGHT, AND DETERMINATION
The issue to be determined by the IHO is:

Whether the Respondent failed to offer or provide the Student with an individualized

education program (IEP) reasonably calculated to provide educational benefit when the
IEP:

a) lacks a complete statement of the Student’s present levels of academic achievement
and functional performance;

b) lacks an adequate statement of measurable annual goals designed to meet the Student’s
needs that result from his disability to enable him to be involved in and make progress in
the general education curriculum and meet each of his other needs that result from his
disability, particularly emotional and behavioral needs; and

¢) fails to include adequate special education and related services to enable the Student to
advance appropriately toward his annual goals and to be involved in and make progress
in the general education curriculum?

The substantive requested relief includes:
1) Placement at a full-time private therapeutic day program.
2) The provision of wrap-around services including:
¢ Individual and family counseling

¢ Medication management
¢ Therapeutic recreation

3) Compensatory education services when the Student ages out.

4) Extended school year (ESY) services for the next three years.
Based on the findings of fact and conclusions herein, this IHO has determined that the IEP
developed for the Student on February 24, 2011, is not reasonably calculated to provide

educational benefit because it lacks appropriate functional goals concerning the Student’s





social/emotional issues, lacks appropriate specialized instruction and related services to address
and remediate the Student’s academic deficits and behavioral issues which are preventing him
from being involved in and progressing in the general education curriculum, and lacks ESY
services to enable him to receive a free appropriate public education (FAPE). The appropriate
remedy is to revise the IEP and place the Student in a structured therapeutic day school, such as

Petitioner’s proposed placement, due to his significant academic and functional deficits.

IV. EVIDENCE
Six witnesses testified at the hearing for the Petitioner. The Respondent did not present any

testimonial evidence.

The witnesses for the Petitioner were:
1) Petitioner, Student’s Mother (P)
2) Dr. Michael Barnes, Child Psychology Expert (M.B.)
3) Dr. Ava Hughes-Booker, Psychoeducation Expert (A.H.)
4) Nyree Thompson, Social Work Expert (N.T.)
5) Education Program Director, -
6) Director,

22 documents were disclosed by the Petitioner and 19 were admitted into evidence. The

Petitioner’s exhibits are:

Ex. No. Date Document

P1 February 23, 2011 IEP

P3 February 1, 2011 Letter from Bergeron to Principal

P6 May 13, 2011 Attendance Summary 16 Aug 2010 to 13 May 2011
P7 June 14, 2010 Psychoeducational Evaluation

P8 May 13, 2011 Student Timetable (BV)

P9 September 10, 2010 Parent’s or Guardian’s Transfer Request

September 10, 2010 School Transfer Form






Ex. No.

Date

Document

P10
P11
P12
P13
P14

P15
P16
P17
P18
P19
P20
P21
P22

March 16, 2011
February 23, 2011
May 13, 2011
[Undated]

April 4, 2011
April 4, 2011
October 4, 2010
March 31, 2011
[Undated]
[Undated]
[Undated]
January 21. 2011
[Undated]
August 23, 2009

Attendance Summary 16 Aug 2010 to 16 Mar 2011
Notes Report

[Behavior Intervention Plan]

[Functional Behavioral Assessment]

Resolution Period Disposition Form

Resolution Meeting Notes

Order Appointing Educational Attorney

Letter from Williams to [Petitioner]

Curriculum Vitae for Michael Edward Barnes
Curriculum Vitae for Ava L. Hughes-Booker
Curriculum Vitae for Nyree Price

Notice of Proposed Disciplinary Action

The Capital Region Children’s Center [Brochure]
Client’s Wrap Circle

Ten documents were disclosed by the Respondent and seven were admitted into evidence.

The Respondent’s exhibits are:

Ex.No. Date Document

R1 June 14, 2010 Psychoeducational Evaluation

R3 February 23, 2011 IEP

R4 March 25, 2011 Report to Parents on Student Progress
RS April 4, 2011 Resolution Meeting Notes

R6 [Undated] Draft [Functional Behavioral Assessment]
R9 [Undated] Resume of Monica Moment

R 10 [Undated] Draft Meeting Participation

V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. The Student is a

year old learner with multiple disabilities who attends ninth grade at

He was identified and found eligible for special education and

related services under the definition of specific learning disability in January, 2011.% The

Student has struggled in school since at least the second grade and was not identified until

3 Testimony (T) of P, P 1/R 3.

*TofP,P1/R3.





January 2011.° The Petitioner repeatedly asked for help and moved the Student to multiple
schools during his educational career.’ The Student was arrested after being a passenger in a
stolen car in 2010.7 He has had bther interactions with the Court as a result of delinquent
activity.®

2. The Student was referred to the Child Guidance Clinic by the Court and was diagnosed with
depressive disorder NOS and learning disorder NOS (reading, mathematics, and Writing).9
The Student’s learning disorder has resulted in academic failures which then fed depressive
manifestations such as embarrassment, shame, resentment, and anger due to not being able to
achieve academically with his peers without special education and related services.'?

3. The Student’s academic performance is in the third to fourth grade range for mathematics,
the third to fifth grade range for reading, and fourth grade range for writing.""

4. The Student goes to school but rarely stays in or attends his classes.'? He is aléo often
suspended.'® The Student responds aggressively toward peers when challenged or teased, is

non-compliant with adults, and associates with peers who accept him due to his delinquent or

negative behavior.'* His most recent progress report showed all failing grades."

TofP,P7R 1.
STofP,P7R 1.
"P7R 1.
EP7/RI.
*P7/R1.
YP7/R1,Tof Tof
"pP1,R3.
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5. The statements of the Student’s present levels of academic achievement and functional
performance in the IEP adequately describe how his disabilities affect his involvement and
progress in the general education curriculum.'®

6. The annual academic goals in the IEP are adequate to address his academic needs.'”

7. There are three functional goals in the IEP to address his social/emotional needs.'® The first
of the goals is too broad to be effectively ﬁeasufed and includes three different issues.'” The
second is not appropriately outcome-based but rather focuses on the activities he will
participate in (counseling to “explore the issues underlying his/her motivation and attendance
difficulties”).?’

8. The IEP requires unspecified specialized instruction for 12 hours per week outside of the
general education setting due to his cognitive abilities, and eight hours of unspecified
specialized instruction in the general education setting.”’

9. The IEP requires intense behavioral support services for 30 minutes per week outside of the
general education setting because his social/emotional development is far below age
expectancy.22

10. State-wide academic assessments will be provided to the Student with accommodations

specified in the IEP.” The accommodations for State-wide assessments are identical to the

“P1/R3,P7TR1,PI13,Tof

"P1/R3,Tof

®P1/R3.

“P1/R3.

®P1/R3,Tof. testified to recommended goals, both of which do not appear to be on point based on the
evaluation data. Healthy and trusting relationships with adults does not appear to be as significant a concern as peer
relationships in the data and observations. Furthermore, attendance, completion of assignments, compliance with
directions, and positive peer relationships are the priority needs as reflected in the assessment data and observations.
A.H. did not assess the Student and had no first hand knowledge of the Student rendering her recommendations for
goals less than convincing when compared to the data collected from those with first hand knowledge.)
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supplementary aids and services the Student will be provided in the classroom which
include:**
1) Interpretation of oral directions
2) Reading of test questions (math, science, and composition only)
3) Repetition of directions
4) Simplification of oral directions
5) Calculators
6) Location with minimal distractions
7) Preferential seating®
8) Small group testing
9) Breaks between subtests
10) Extended time on subtests
11) Breaks during a subtest
11. The IEP does not require extended school year services because the Student can get credits to
graduate through summer school.?
12. The Petitioner has not challenged the postsecondary goals and services in the IEP, despite
deficiencies pursuant to 34 C.F.R. § 300.320(b), and so they are not specifically addressed in

this determination.?’

P 1/R 3. (Items 9, 10, and 11, appear appropriate for State-wide testing accommodations, but it is unclear how
these supplementary aids and services are applicable to the classroom. Thus, the entire list of supplementary aids
and services (“classroom accommodations™) is suspect as it appears to have been given little thought.

% It is unclear how “preferential seating” is different from “location with minimal distractions.”
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13. A functional behavioral assessment (FBA) was conducted in March 2011.%® The FBA
indicates the Student’s negative behaviors (defiance, truancy, and fighting) occur all the time
since the beginning of the school year.”® The behaviors allow the Student to feel like he has
some control over the given situation.® The Student avoids class and other situations because
he is so far behind academically and this embarrasses him and makes him feel
uncomfoftable.“ His behaviors allow him to resolve internalized emotional conflicts, gain

power and control over situations, and avoid tasks that he does not want to participate in.*?

14. The interventions put in place May 13, 2011, to address these behavioral issues are:**
1) Remedial instruction in small groups.

2) Meeting once per week with a social worker to develop and improve pro-social
problem solving and conflict resolution skills.

3) Meeting daily with attendance counselor at 8:30 a.m. to receive his daily attendance
sheet and return the sheet at the end of each day signed by all teachers.

4) Meeting weekly with both social worker and case manager to review behavioral
progress.

5) Receiving an ﬁnspeciﬁed tangible reward for complete attendance for a week.

6) Removing unspecified allowances and privileges whenever he fails to comply with
the behavior plan.

15. The Student was accepted at a therapeutic day school for children with
disabilities, on March 31, 2011, pending approval from the Respondent or a hearing officer

determination, and receipt of current assessments from DCPS.** The school had few

% P 13. (The date of the report is not recorded, but the contents and context of the report indicate it must have been
completed in March or April, prior to the resulting behavior intervention plan that was first created in draft form in
April 2011.)

®Pp13.

P13
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openings.available on March 31, 2011, and could not guarantee the Student a place.3 3

is a school that could appropriately meet the Student’s needs if he were enrolled there.*®
There is no evidence the Petitioner informed the IEP team at the most recent meeting prior to
attempting to enroll the Student at that she was rejecting the IEP proposed on

February 23, 2011, or that she intended to enroll the Student there at public expense.’’

V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. A free appropriate public education (FAPE) for a child with a disability under the IDEA is
defined as:

special education and related services that —

(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(¢) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. § 300.17. The Supreme Court has described the purpose of the IDEA quite clearly:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.
Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's IEP. In addition, the IEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade.

¥ p16.

*Tof provided detailed credible testimony as to how the school could serve the Student and implement
his IEP.)

7T of P, (Nor did the Respondent pt on any such evidence. However, the Petitioner never made an argument to
persuade the IHO that the Petitioner to steps to meet the conditions for reimbursement for unilateral private

placement, including but not limited to the initial complaint. Thus, it is presumed and found that these conditions
were not met.)
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Board of Educ. v. Rowley, 458 U.S. 176, 203-204 (1982). It is within this legal context the

case at hand must be examined.

2. Federal regulations at 34 C.F.R. § 300.320 lists the required contents of an IEP:

(a)(1) A statement of the child’s present levels of academic achievement and functional performance,
including —
(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curricutum as for nondisabled children); or
(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate
activities;
(2)(i) A statement of measurable annual goals, including academic and functional goals designed to —
(A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in and
make progress in the general education curriculum; and
(B) Meet each of the child’s other educational needs that result from the child’s disability;
(ii) For children with disabilities who take alternate assessments aligned to alternate achievement standards,
a description of benchmarks or short-term objectives;
(3) A description of — (i) How the child’s progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and
(ii) When periodic reports on the progress the child is making toward meeting the annual goals (such as
through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be
provided;
(4) A statement of the special education and related services and supplementary aids and services, based on
peerreviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a
statement of the program modifications or supports for school personne! that will be provided to enable the
child —
(i) To advance appropriately toward attaining the annual goals;
(i) To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and
(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section;
(5) An explanation of the extent, if any, to which the child will not participate with nondisabled children in
the regular class and in the activities described in paragraph (a)(4) of this section;
(6)(i) A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide assessments
consistent with section 612(a)(16) of the Act; and
(ii) If the IEP Team determines that the child must take an alternate assessment instead of a particular
regular State or districtwide assessment of student achievement, a statement of why —
(A) The child cannot participate in the regular assessment; and
(B) The particular alternate assessment selected is appropriate for the child; and
(7) The projected date for the beginning of the services and modifications described in paragraph
(a)(4) of this section, and the anticipated frequency, location, and duration of those services and

- modifications.

3. The statement of the Student’s present levels of academic achievement and functional
performance, including how his disability affects his involvement and progress in the general
education curriculum (i.e., the same curriculum as for nondisabled children), is consistent

with the most recent data available — that of the June 14, 2010, psychoeducational evaluation.
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The Petitioner complained that the IEP fails to appropriately state that the Student has
multiple disabilities, and this is incorrect. First, there is no legal requirement for the IEP to
document the category under which the Student was determined eligible (in this case, it is
SLD). Second, the IEP does include a comprehensive statement about how the Student’s
emotional disorder affects his progress and involvement in the general education curriculum,
which is required under 34 C.F.R. § 300.320. Thus, there is no violation.

The functional goals in the IEP are not appropriate because they are not measurable or are
focused on an activity (the seryice — counseling) and not the outcome (goal). They are not
adequately designed to meet the Student’s needs that result from his depression and the
emotional impact of his learning disabilities to enable him to be involved in and make
progress in the general education curriculum or to meet each of his other educational needs
that result from his disabilities. This must be corrected and appropriate measﬁrable functional
goals put in place.

“Special education means specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability[.]” 34 C.F.R. § 300.39(a)(1). Federal Regulations at

34 C.F.R. § 300.39(b)(3) defines “specially designed instruction” as:

adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

“Related services means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special
education,. .. .” 34 C.F.R. § 300.34(a).

Federal regulations at 34 C.F.R. § 300.106 provides for the provision of extended school year

services for some children with disabilities. The regulation requires that:
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(a) General. (1) Each public agency must ensure that extended school year services are available as necessary to
provide FAPE, consistent with paragraph (a)(2) of this section,

(2) Extended school year services must be provided only if a'child’s IEP Team determines, on an individual basis, in
accordance with §§ 300.320 through 300.324, that the services are necessary for the provision of FAPE to the child.
(3) In implementing the requirements of this section, a public agency may not —

(i) Limit extended school year services to particular categories of disability; or

(ii) Unilaterally limit the type, amount, or duration of those services.

(b) Definition. As used in this section, the term extended school year services means special education and related
services that —

(1) Are provided to a child with a disability —

(i) Beyond the normal school year of the public agency;

(if) In accordance with the child’s IEP; and

(iii) At no cost to the parents of the child; and (2) Meet the standards of the SEA.

8. The concept of “least restrictive environment” (LRE) is defined in Federal Regulations as:

(i) To the maximum extent appropriate, children with disabilities, including children in public or private
institutions or other care facilities, are educated with children who are nondisabled; and

(ii) Special classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that education in
regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.

34 C.F.R. § 300.114(a)(2).

9. The IEP will have improved functional goals that are designed to meet the Student’s needs.
With these goals comes the need to provide services designed to assist the Student in
reaching the goals, as well as to ensure access to the general education curriculum. This
latter issue is the most significant for the Student because he is so far behind academically
and these deficits directly affect his behavior or functional performance, including attendance
and peer relationships. In order to ensure both academic needs (the specialized instruction to
overcome his learning disabilities and the remedial instruction to overcome his deficit in
progress in the general education curriculum) and social/emotional needs are met, the level of
specialized instruction and related services must be appropriately structured so as to be
reasonably calculated to result in educational benefit. To achieve this, the Student will be
placed in a segregated day school that can address the Student’s learning disabilities, his need
for remediation to get caught up in grade level education standards, and emotional support

services. The behavior intervention plan (BIP) put in place May 13, 2011, is not specific
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10.

1.

12.

enough nor comprehensive enough to ensure the Student will benefit from special education
services.

Due to the nature of the Student’s disabilities and the cycle of problems that result from his
poor academic performance and seeking of acceptance from groups of peers who do not
value academic success, the least restrictive environment for the Student is a segregated day
school for children with or without disabilities, and that can provide both specialized
instruction as well as remedial instruction in a therapeutic environment where behavioral
supports and counseling services are always available when needed. The Respondent may
select a public or non-public school that can provide this level of service and support for the
Student. It is noted that the is an appropriate school that can do this if it has
space for the Student.

Because the Student is so far behind academically, he will require ESY services at least over
the summer of 2011 to help close this academic gap and provide a FAPE, including
specialized instruction and related services.

The Petitioner’s request for “wrap-around” services are in excess of what is required to
enable the Student to benefit from his special education. He does not have a problem getting
to school as much as he has a problem going to and remaining in class. Thus, the attendance
issue is appropriately addressed with placement in a structured day school with counseling
services available at all times. The Petitioner’s focus on the Student’s relationships with
family and adults appears secondary to his relationships with peers. Again, positive peer
relationships will be better managed in a segregated school as opposed to remaining in the
unstructured environment of Other components of the

requested “wrap-around” services can be provided in the structured school setting.
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13. The remedy provided below is appropriate to address the Student’s denial of a FAPE and
there is no need for additional services to be ordered. The IEP team may determine that
additional services are necessary, however, based on information not available to the [HO at

this time.

VII. DECISON
The Petitioner prevails because the Student’s IEP developed February 23, 2011, is not
reasonably calculated to provide educational benefit. The IEP lacks appropriate functional goals
concerning the Student’s social/emotional issues, lacks appropriate specialized instruction and
related services to address and remediate the Student’s academic deficits and behavioral issues
which are preventing him from being involved in and progressing in the general education
curriculum, and lacks ESY services to enable him to receive a FAPE.
VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:
1. The IEP will be revised for the 2011-2012 school year and will include, minimally, the
following:
a) The statement of the Student’s functional goals will include the following annual
goals that will replace the current functional goals:
(1) Student wilI increase his attendance from not attending classes to always being in
class, for the duration of the class, unless excused for a legitimate reason.
(2) Student will increase compliance with adult directions from not following

directions with multiple prompts to compliance with directions without prompts.
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(3) Student will improve completion of class assignments from not completing
assignments to completing all assignments timely.

(4) Student will improve peer relationships from socializing with delinquent peers to
working with and socializing with peers who maintain good school attendance
and grades.

b) The Student will receive specialized instruction in academics to close his academic
achievement gap from present levels to being on grade level. They will be provided in

a structured day school setting that can provide special education and related services,

due to the significant need for remediation as well as the Student’s challenges due to

learning disabilities and social/emotional needs. The specialized instruction will begin
no later than June 27, 2011, and continue until the Student is able to demonstrate
basic performance in core academic areas, consistently pass classes, and meet all of
his academic and functional IEP goals.

¢) The Student will require the following related services to enable him to benefit from
his special education services:

(1) Therapy available during the school day when Student has a challenging episode
stemming from behaviors.

(2) Structured group or individual therapy for at least 60 minutes per week to address
social/emotional needs and resulting behaviors.

(3) Positive reinforcement for good behavior and choices (to be specified by IEP
team).

2. The Respondent will convene the IEP team meeting no later than June 17, 2011. The

Respondent will notify the Petitioner of three alternative meeting times from which the
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Petitioner may choose. The Respondent will advise the Petitioner of the meeting time that
will go forward if she fails to choose one of the proposed times. All other required
components of the IEP, pursuant to 34 C.F.R. § 300.320, must be addressed and
appropriately documented.

3. The IEP will be reviewed and revised consistent with 34 C.F.R. § 300.324, but the primary
objective of this Order, as stated in paragraph 1 b above, must remain in effect until
achieved.

4. If the Respondent fails to convene the IEP team or revise the IEP in accordance with this
order the Petitioner may seek any viable enforcement of this order including, but not limited
to, filing a complaint with the Office of the State Superintendent of Education under 34

C.F.R. §§ 300.151-300.153.

IT IS SO ORDERED.

S

Independent Hearing Officer

Date: June 6, 2011
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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