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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
STUDENT HEARING OFFICE

STUDENT,'
. Petitioner, Case No. :
DISTRICT OF COLUMBIA Bruce Ryan, Hearing Officer

PUBLIC SCHOOLS, Issued: July 1, 2011 o)

Respondent.

A S N T A N S g g

HEARING OFFICER DETERMINATION
I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed March 23, 2011, on behalf of a

-year old student (the “Student”) who has been determined to be eligible for special education
and related services as a child with a disability under the IDEA. The Complaint alleges that
DCPS has denied the Student a free appropriate public education (“FAPE”) by “failing to
provide appropriate compensatory education services” for the period of the 2008-09 and 2009-10
school years, pursuant to a September 20, 2010 written settlement agreement (“SA”).

DCPS filed its Response on March 29, 2011, which denied the allegations. DCPS
asserted that it had agreed to provide the Student with 90 hours of an intensive reading program
at Linda Mood Bell (“LMB”) as compensatory education to remedy the harm alleged in
Petitioner’s August 2010 complaint, which was settled by the 09/20/2010 SA. DCPS also asserts
that “compensatory education is not a cognizable issue under the IDEA; it is a form of equitable

relief.” Response, p. 2.

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






A resolution session was held, which did not resolve the Complaint, and the statutory 30-
day resolution period ended as of April 22, 2011. Prehearing conferences (“PHCs”) were then
held on May 10 and 25, 2011. The due process hearing was scheduled for June 20, 2011 2

Following the PHCs, DCPS filed a motion styled as a Motion to Dismiss, which also
attached documents including the 09/20/2010 SA and prior complaint. DCPS argued that it had
implemented the SA, and thus that Petitioner “cannot prove facts in support of the allegations
pled in her Complaint which would entitle her to any relief.” Motion to Dismiss, p. 3. Petitioner
filed an opposition to the motion on June 6, 2011, attaching a number of additional documentary
exhibits. The Hearing Officer deferred ruling on the motion until the hearing convened, so that
the parties could clarify their positions and evidence could be received as to any disputed facts.
See Special Education Student Hearing Office Due Process Hearing Standard Operating
Procedures (SOP), Section 401(C) (7).

The parties filed five-day disclosures as required on June 13, 2011; and the Due Process
Hearing was held on June 20, 2011. Petitioners elected for the hearing to be closed. At the Due

Process Hearing, the following Documentary Exhibits were admitted into evidence:

Petitioners’ Exhibits: P-1 through P-21.

Respondent’s Exhibits: R-1 through R-5.

In addition, the following Witnesses testified on behalf of each party:

Petitioners’ Witnesses: (1) Parent-Petitioner; and (2)

of the Linda Mood Bell Program.

Respondent’s Witness: Ms. Ashley Lozano, Compliance Case
Manager (“CCM”).

? The hearing was originally scheduled for June 3, 2011, but Petitioner encountered a problem with the
availability of one of her witnesses. Also, DCPS filed its motion to dismiss later than originally anticipated, to which
Petitioner could not respond until June 6 due to conflicts with court deadlines in another case. The earliest date that
all parties and witnesses were available was June 20, 2011. Accordingly, Petitioner filed a consent motion for
continuance of the HOD timeline to July 1, 2011, to accommodate the agreed hearing dates, and the motion was
granted.






II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030, This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513;
and Section 1003 of the SOP. The statutory HOD deadline is July 1, 2011.

III. ISSUE AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioners resulted in

the following single issue being presented for determination at hearing:

Failure to Provide Appropriate Compensatory Education Services — Did
DCPS deny the Student a FAPE by failing to provide “appropriate compensatory
education services” for the period of the 2008-09 and 2009-10 school years,
pursuant to a September 20, 2010 settlement agreement?

Specifically, the Complaint alleges that DCPS held an [EP meeting on
12/06/2010, at which DCPS determined a compensatory education program that
“is too limited to be effective and would not meet [Student’s] needs.” Petitioner
claims that such program “does not constitute an appropriate compensatory
education program for SY 2008-2009 and SY 2009-2010 under Reid, its proge ny
or applicable case law.” Addendum to Hearing Request (March 23, 2011), at 2.

Petitioner requests that DCPS be ordered to immediately fund the LMB program for the

Student as recommended by personnel at the LMB program, with transportation.

IV. FINDINGS OF FACT

1. Petitionerisa  -year old student who has been determined to be eligible for special
education and related services under the IDEA as a child with a disability. See R-1.

2. Petitioner has attended her neighborhood DCPS high school (the “High School”) for the
past several years, including the 2010-11 school year. P-9; Parent Test.

* At the PHC, both parties were requested to present what they believe are the applicable legal authorities
as to the Hearing Officer’s authority to decide this issue.






. On or about August 30, 2010, a due process complaint was filed on behalf of Petitioner,
see P-8, which was then settled by a written settlement agreemént (“SA”) dated
September 20, 2010. P-1.

. As part of the 09/20/2010 SA, the parties agreed that DCPS would complete various
evaluations, and then would convene an [EP meeting to (a) review the evaluations, (b)
review and revise the IEP, if necessary, and (c) “develop a compensatory education plan
for the 2008-2009 school year and the 2009-2010 school year.” P-1, § 4.

. Indiscussions following the 09/20/2010 SA, Petitioner requested that DCPS fund an
evaluation at the Linda Mood Bell (“LMB”) program to determine if the program would
be appropriate to meet the Student’s compensatory education needs. On November 10,
2010, DCPS agreed in writing to fund an LMB evaluation. P-3.

. On or about November 11, 2010, the Student was evaluated by LMB personnel, who then
made specific recommendations as to the services they believed were appropriate to meet
the Student’s needs and remedy her deficits. P-5. Daily instruction — 6 hours a day, 5
days a week — was recommended for an “initial period” of 16-24 weeks of instruction (a
total of 480-720 hours). P5-4.

. On or about November 12, 2010, DCPS convened an IEP team meeting for the Student.
The team decided to postpone the development of a compensatory education plan until the
LMB evaluation was available. P-4.

On or about December 6, 2010, DCPS convened another IEP team meeting for the
Student. P-6. Petitioner requested that DCPS fund the full amount of the LMB
recommendation (480-720 hours of LMB programming). P6-2. DCPS proposed 90 hours
of LMB programming as a compensatory education plan for the two years at issue. Id.
Petitioner disagreed with the proposal and declined to accept it. /d. The DCPS
representative asked for a counter-proposal, but Petitioner’s counsel replied that she
wanted “whatever the recommendations in the LMB assessment state.” Id. The team
discussed alternative forms of compensatory education (i.e., independent tutoring and an
intensive summer camp), but Petitioner believed that the LMB program was the
appropriate remedy. P6-2 — P6-3. The DCPS representative then stated that she would

authorize funding for 90 hours of intensive instruction in the LMB program, regardless of





whether Petitioner wanted to accept it, because the Student would benefit. P6-3. See also
R-2 (Compensatory Education Authorization Letter, dated 12/06/2010).

9. On or about February 8, 2011, DCPS convened another IEP team meeting for the Student,
and compensatory education services again were discussed. At the meeting, Petitioner’s
counsel stated that 90 hours of LMB instruction were “not enough to make up for the two
years” of missed services. P7-1. The SEC stated that the Student “would benefit from that
program” and agreed with 90 hours of LMB. P7-2. The meeting notes indicate that,
following a discussion of the issue, it was “the consensus of the team that [Student] would
benefit from 90 hours of LMB offered by DCPS.” Id. Petitioner’s counsel stated “that is
not going to be enough.” Id.

V. DISCUSSION AND CONCLUSIONS OF LAW

The burden of proof in a special education due process hearing is on the party
seeking relief. See Schaffer v. Weast, 546 U.S. 49 (2005). Based solely upon the
evidence presented at the due process hearing, an impartial hearing officer must
determine whether the party seeking relief presented sufficient evidence to prevail.
DCMR 5-E3030.3. In this case, the Hearing Officer concludes that Petitioner has failed

to meet her burden of proof.

“The IDEA does not specifically address enforcement by hearing officers of
settlement agreements reached by the parties.” Letter to Shaw, 50 IDELR 78 (OSEP
2007). However, it is generally recognized that a complaint alleging a failure to
implement an IDEA settlement agreement is within the jurisdiction and authority of a
hearing officer if it amounts to a dispute over the provision of FAPE. * In such action,
District of Columbia law governs the interpretation and enforcement of the IDEA
settlement agreement. See Hester v. District of Columbia, F.3d _(D.C. Cir. 2007).
Settlement agreements are treated as contracts between the LEA and the

parents/petitioners. See, e.g., Makins v. District of Columbia, 277 F.3d 544, 548 (D.C.

* See Letter to Shaw, supra; see also 34 C.F.R. 300.507 (a); Blackman-Jones Consent Decree, Section II,
A., pp. 10-11 (including within the “Jones class” any children who have been denied a FAPE because DCPS “failed
to fully and timely imptement agreements concerning a child’s identification, evaluation, educational placement, or
provisions of FAPE that DCPS has negotiated with child’s parent or education advocate,”)





Cir. 2002); Cain v. Arts & Technology Academy Public Charter School, 46 IDELR 163
(2006). In general, the “written language embodying the terms of an agreement will
goverh the rights and liabilities of the parties.” Howard Univ. v. Best, 484 A.2d 958, 967
(D.C. 1984).

In this case, the 09/20/2010 SA embodies the parties’ agreement that DCPS would: (a)
conduct six different evaluations of the Student; * and (b) convene an MDT meeting to review
the evaluations, review and revise the IEP as necessary, and “develop a compensatory education
plan for the 2008-2009 school year and the 2009-2010 school year.” P-I (emphasis added).

The instant Complaint does not allege that DCPS failed to carry out any aspect of this
agreement; it merely disagrees with the results of such process because it claims that the plan
does not provide “appropriate compensatory education services.” P9-7. Petitioner alleges that
“90 hours of Linda Mood Bell does not constitute an appropriate compensatory education
program for SY 2008-2009 and SY 2009-2010 under Reid, its progeny or applicable caselaw.”
P9-6. This argument was confirmed at the PHC. See Prehearing Order § 7.

The main problem with this argument is that Petitioner chose to settle, rather than
litigate, her prior claims of denials of FAPE that allegedly give rise to her right to
compensatory education relief.® The current Complaint merely repeats verbatim the same
allegations of denial of FAPE that were previously contained in the August 2010
complaint. Compare P-8 with P-9. By entering into the 09/20/2010 SA, the Parent
agreed to exchange the right to have her prayer for compensatory education litigated in a
due process hearing for the right to have an IEP team “develop a compensatory education
plan” at an IEP team meeting with no certain outcome. To underscore this point, the SA
expressly provides that it is “in full satisfaction and settlement of all claims contained in
the pending Complaint, including those claims under IDEA and §504 the Parent now
asserts or could have asserted within the statute of limitations as of the date of the signed

Settlement Agreement.” P-4, p. 2. Thus, the prior claims were settled and released by the

5 The evaluations consisted of an Educational Evaluation, an Orientation and Mobility Evaluation, an
Assistive Technology Evaluation, a Speech and Language Evaluation, and a Vision Assessment. DCPS-1, {4 b.

® It is well established that compensatory education is an equitable remedy for the denial of FAPE; it is not
a claim or dispute over the provision of FAPE itself. See, e.g., Board of Educ. of Fayette County v. LM., 478 F.3d
307, 316 (6" Cir. 2007).






09/20/2010 SA and cannot be re-litigated in a new due process complaint. See, e.g.,
Bristol Township School District v. S.W., 55 IDELR 72 (E.D. Pa. 2010).

Petitioner’s counsel attempted to reinterpret the Complaint in response to DCPS’ motion
to dismiss by arguing, for the first time, that “a compensatory education plan was never
déveloped for [Student]” at all, but rather was “unilaterally decreed by a representative of
DCPS” in the absence of team agreement. Opposition to Motion to Dismiss, pp. 3-4 (emphasis in
original). This appeared to be a belated effort to recast Petitioner’s claim as a violation of the
09/20/2010 SA. However, even if this revised claim were entertained, Petitioner failed to prove
it by a preponderance of the evidence at hearing. Petitioner’s own exhibits establish that the 90
hours of LMB services offered by DCPS reflected “the consensus of the team.” P-7 (02/08/2011
MDT meeting notes), p. 2. The argument that the “IEP team never agreed on a compensatory
education plan” simply because the parent disagreed and thus the parties were “at an impasse,”
Opposition, pp. 3-5 (emphasis in original), misapprehends the parent’s role under the IDEA. ’
Moreover, nothing in the 09/20/2010 SA required DCPS to award any particular amount or type
of compensatory education services to Petitioner. The agreement only obligated DCPS to
convene an [EP team to “develop a compensatory education plan” for the period in question.

Petitioner could have insisted on more specific provisions in the SA, but apparently did not.

Petitioner’s counsel appeared to tweak this argument further at hearing by suggesting
that, subsequent to the 09/20/2010 SA, DCPS agreed to develop an LMB-based plan, but then it
authorized services that were too limited to constitute a viable plan of this type. There are two
problems with this iteration of the claim. First, Petitioner failed to put forward sufficient
evidence to establish these facts. In deciding to authorize an LMB evaluation, DCPS did not

agree to be bound by whatever LMB personnel might recommend for the Student; ® and

7 See 20 U.S.C.§§1414 (c) (IEP team must “determine ... educational needs of the child” based in part upon
“input from the child’s parents™), 1415 (b} (1) (requiring “[a]n opportunity for the parents of a child with a disability
... to participate in meetings with respect to the identification, evaluation, and educational placement of the child”).

¥ See P-3; CCM Test.; Coppersmith Test. At most, it appears that the parties concurred that the IEP team
should receive and review the recommendations from the LMB assessment before developing a compensatory
education plan pursuant to the 09/20/2010 SA. See P4-2. Neither the IEP team nor DCPS was locked into those
recommendations before even hearing them, as Petitioner appears to suggest.






Petitioner did not demonstrate through LMB testimony or otherwise that a smaller amount of

LMB services would be of no benefit to the Student. °

Second, and more fundamentally, this argument would require hearing officers to judge
the reasonableness of an IEP team’s decisions on compensatory education in virtually every
settlement agreement involving that issue. This result would be functionally indistinguishable
from allowing a petitioner to re-litigate the underlying FAPE claims, since a reasonable amount
and type of compensatory education cannot be fashioned without assessing the specific harm
suffered from a specific denial of FAPE over a specific period of time. Indeed, Petitioner’s
counsel invites that very analysis by arguing that the Hearing Officer must ensure that the TEP
team’s award satisfies the same Reid standards applicable to courts and hearing officers — i.e.,
that “[i]n every case ... the inquiry must be fact-specific and, to accomplish IDEA’s purposes,
the ultimate award must be reasonably calculated to provide the educational benefits that likely
would have accrued from special education services the school district should have supplied in
the first place.” Reid v. District of Columbia, 401 F.3d 516, 524 (D.C. Cir. 2005). Allowing
Petitioner to effectively negate the 09/20/2010 SA in this manner “would work a significant
deterrence contrary to the federal policy of encouraging settlement agreements,” especially in the
context of the IDEA. D.R v. East Brunswick Board of Education, 109 F.3d 896, at *5 (3d Cir.
1997), citing McDermott, Inc. v. AmClyde, 511 U.S. 202 (1994).

® The CCM testified that DCPS’ 90-hour intensive reading proposal was designed to focus on the Student’s
“practical, functional reading skills,” given her cognitive abilities, academic testing, and vocational evaluation
results. CCM Test. This testimony was not refuted. Moreover, the LMB witness who testified at hearing was
unaware of the Student’s age or cognitive abilities — even though the programs being recommended focused on
developing “the sensory-cognitive functions” of symbol imagery and concept imagery, and were designed to
“increase her language processing and literacy skills to a level commensurate with her potential.” P5-4. Nor had the
LMB witness reviewed any of the Student’s evaluation reports or records, or conducted any observations of the
Student in an educational setting. See Coppersmith Test. (cross examination).






V1. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Petitioner’s requests for relief in her Due Process Complaint filed March 23, 2011
are hereby DENIED; :

2. The Complaint is DISMISSED, With Prejudice; and

3. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —
VAN )
Dated: July 1, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415 (i) (2).
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3
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HEARING OFFICER DETERMINATION
BACKGROUND AND
PROCEDURAL HISTORY
Student is a year old female, who attended  grade at a DCPS Charter School during SY
2010/11.

On April 19, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that DCPS
(1) failed to conduct triennial evaluations for Student; (2) failed to provide and/or implement a
revised IEP that provided not less than 23 hours of specialized instruction in an out of general
education, self-contained setting, with 2 hours of speech therapy, revised goals, ESY, 30 minutes
of direct occupational therapy per week, and 1 hour of counseling and transition services; (3)
failed to reconvene to address placement/location concerns for Student; and (4) failed to provide
Student with a suitable placement to meet her individualized needs.

On May 2, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS asserted that
it had obtained consent for a new psychological assessment on March 24, 2011, and the
assessment was underway; that Student’s new IEP was being implemented and the specialized
instruction was being provided in an inclusion setting; and the team will reconvene when the
psychological is complete to discuss placement and location of services.

On May 11, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. Petitioner






clarified that the triennial evaluation at issue was a psychological evaluation. The parties
represented that Student’s new IEP had been created subsequent to Student’s recent IEP meeting
and includes 23 hours of specialized instruction out of general education, a self-contained
setting, 2 hours of speech therapy, revised goals, ESY, 1 hour per week of counseling, transition
services, and 30 minutes per week of OT services that had been inadvertently left off but DCPS
agreed to add. Moreover, the hearing officer determined to merge the last two claims concerning

location of services into one claim. The hearing officer issued the Prehearing Order on May 16,
2011.

By their respective disclosure letters dated June 15, 2011, Petitioner disclosed twenty-three
documents (Petitioner’s Exhibits 1 — 23), and DCPS disclosed DCPS-1 through DCPS-9. Also,
on June 20, 2011, Petitioner filed a supplemental disclosure containing an additional document
(Petitioner’s Exhibit 24).

The hearing officer convened the due process hearing on June 22, 2011." DCPS’s disclosed
documents and Petitioner’s Exhibits 1 - 23 were admitted into the record without objection.
DCPS objected to Petitioner’s Exhibit 24, a recent evaluation, on the ground that DCPS had not
had an opportunity to review it in a team meeting; Petitioner responded that the evaluation
should be considered in determining compensatory education but not with respect to level of
services. The hearing officer admitted the exhibit over DCPS’s objection as a relevant
evaluation.”

As preliminary matters, Petitioner confirmed that the evaluation admitted as Petitioner’s Exhibit
24 is the triennial evaluation at issue in claim #1 but Petitioner intended to pursue its claim for
untimeliness of the evaluation, DCPS advised that it had identified separate DCPS high schools
for Student to attend for ESY Summer 2011 and for SY 2011/12 and issued a Notice of
Placement on June 14, and Petitioner advised that Parent had chosen to request a specified
private placement as compensatory education instead of filing a plan with 5-day disclosures.

Thereafter, the hearing officer received opening statements, testimonial evidence and closing
statements prior to concluding the hearing.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”), 20 U.S.C.
§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issues to be determined are as follows:

1. Did DCPS deny Student a FAPE by failing to timely conduct a triennial psychological
evaluation of Student?

' Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.
% See 34 C.F.R. § 300.512(b)(2).






Did DCPS fail to implement Student’s new full-time IEP created subsequent to the
March 18,2011 MDT meeting?

Did DCPS deny Student a FAPE by failing to reconvene the MDT to address location

concerns and failing to provide a suitable placement to meet Student’s individualized
needs?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

Studentisa -year old female, who attended  grade at a DCPS Charter School for SY
2010/11. Student’s IEP for the majority of SY 2010/11 was a June 3, 2010 IEP that
identified Student’s primary disability as Specific Learning Disability (“SLD”) and
required Student to receive the following: 20 hours per week of specialized instruction
outside -general education, 30 minutes per week of speech-language services in general
education, 1 hour per week of behavioral support services outside general education, and
30 minutes per month of occupational therapy consultation services.’

Grandmother voluntarily placed Student at the DCPS Charter School for SY 2010/11
because Student was accustomed to a smaller setting, and Grandmother knew from
experience with another grandchild of the small student-to-teacher ratio at the Charter
School. Moreover, the SEC at the Charter School stated that she would take Student to
the SEC’s room from time to time to complete work. However, the enrollment at the
Charter School tripled for SY 2010/11, with the result that the student-to-teacher ratio is
no longer low. Student was very distracted in the larger classes of approximately 16
children. The school was supposed to get a new building but never did.

Grandmother was speaking to the SEC 3-4 times per week during SY 2010/11,
and all the teachers knew that Grandmother was available. However, Grandmother could
see that Student was shutting down. When Grandmother told the SEC that Student
needed a different location, the SEC agreed. Grandmother works closely with Student on
homework, but Student cannot remember what she worked on when she gets to school
the next day.*

On February 13, 2011, the Charter School issued a Progress Report for Student. The
Progress Report indicated that Student was failing her English 1, P.E. and Environmental
Science classes. The teacher comments for those classes revealed that, inter alia, Student
lacked initiative, did not participate, and did not complete class assignments/homework.
Student was passing the remainder of her classes with grades of primarily C, and the
teacher for one of these classes indicated that Student was a pleasure to have in the class.’

3Testimony of Grandmother; Petitioner’s Exhibit 7.
*Testimony of Grandmother.
*Petitioner’s Exhibit 13.






4. On March 18, 2011, the Charter School convened an IEP/MDT meeting for Student.
DCPS did not send a representative to the meeting. Student’s science teacher reported
that Student is very easily distracted, was once classified as Mentally Retarded (“MR”),
continues to have a low reading level at the 6™ grade level, and has memory impairment.
Student’s speech therapist reported that Student learns by hearing and with pictures,
needs constant reminders, is very easily distracted, and was unable to maintain focus in
class with a dedicated aide. The speech therapist recommended an increase in Student’s
hours of speech services to 2 hours per week. After the advocate noted that Student had
been in a self-contained class at her previous school, the Charter School stated that the
interventions it put in place for Student had not worked due to Student’s academic
deficits. The occupational therapist stated that Student is very distractible, her
handwriting is not legible, and she could benefit from an increase in OT services to the
level of 30 minutes of direct services per week. The school psychologist stated that
Student is very easily distractible, is overwhelmed and frustrated by the environment,
works best 1-on-1, and may not be cognitively ready for a general education setting., At
the request of the advocate, the team agreed to increase Student’s IEP to a full-time IEP.
The advocate also requested a psychoeducational reevaluation.®

5. Student’s current [EP is dated March 18, 2011, it identifies Student’s primary disability
as SLD, and it requires Student to receive the following: 23.5 hours per week of
specialized instruction outside general education, 2 hours per week of speech-language
services outside of general education,’ 1 hour per week of behavioral support services
outside general education, and 30 minutes per week of occupational therapy outside
general education. The IEP provides for Student to receive accommodations in the
classroom and for statewide assessments, transportation, and ESY. The IEP also includes
a Post-Secondary Transition Plan.®

6. On March 24 2011, Grandparent provided consent for the requested psychoeducational
reevaluation.’

7. On March 25, 2011 the Charter School issued another Progress Report, which revealed
that Student’s 3" quarter grades were A-, B+, B, C+, two C-s and an F in English 1. The
teacher comments on the Progress Report indicated that Student needs more student and
lacks initiative, but one teacher stated that Student had good participation and another
repeated the previous comment that Student is a pleasure to have in the class. 10

8. On April 19, 2011, Petitioner filed the instant Complaint.

Spetitioner’s Exhibits 2 and 3; DCPS-1.

"The IEP states that the speech services will be provided in the general education setting, but both parties
acknowledged at the due process hearing that said services are to be provided outside general education.
®Petitioner’s Exhibit 4; DCPS-1.

*Petitioner’s Exhibit 5.

"*DCPS-3.






9. On May 5, 2011, DCPS sent Grandparent, via counsel, a letter identifying the DCPS high
school Student had been assigned to attend for ESY from July 5 — 29, 2011, and
indicating that Student was eligible for transportatlon Attached to the letter was a form
Grandmother was to sign and return to DCPS.!

10. Grandmother spoke to the Special Education Coordinator at the assigned DCPS school
for ESY, and the SEC indicated that the school is an application school that requires an
entrance exam. Based on that conversation, Grandmother concluded that the school is
not appropriate for Student for ESY. 2

11.On May 11, 2011, DCPS issued an IEE letter autho'rizing Grandparent to obtain an
independent psychological evaluation, which includes clinical, educational and social
components, for Student."

12. On May 12, 2011, the Charter School issued a Letter of Invitation to a Meeting on May
16, 2011 to discuss placement/location assignment.'* '

13. On May 16, 2011, the Charter School convened an MDT meeting for Student, but neither
Grandparent nor her representative(s) attended. The Meeting Notes indicate that DCPS’s
LEA representative and the SEC from a specified DCPS high school had reviewed
Student’s files, and DCPS had determined to issue a Prior Written Notice to the specified
DCPS high school. The Notes further indicate that Student would receive the following
at the DCPS high school: 2-3 staff members assigned to each class period; students
rotate to classes, remedial math programming, assigned behavior specialist, academic
achievement hub, physical and mental health hub, college and career success hub,
workforce development hub, out-of-school hub, and family support and engagement hub.
The Notes further indicate that parent refused on May 12, 2011 to submit the document
required for ESY and that Parent refused to have OT services changed from consultation
to direct services."

14. On May 16, 2011, DCPS issued a Prior Written Notice proposing/offering the spec1ﬁed
DCPS high school as the out of general education setting for Student. 16

15. Grandmother spoke to the Special Education Coordinator at the specified DCPS high
school and was told that there is no LD program and there are approximately 1200 to
1300 students at the school. Grandmother concluded that the school is not appropriate
for Student, because Grandmother feels that Student needs a small setting that has an LD

program.'’

""Petitioner’s Exhibit 20.
Testimony of Grandmother.
DCPS-2.

“DCPS-4.

“DCPS-5.

*DCPS-6.

Testimony of Grandmother.





16. The Special Education Coordinator at the specified DCPS high school maintains that the
school can implement Student’s IEP. The school’s staff would look at Student’s
transcript and IEP and place her in the appropriate Carnegie unit earning courses and
make sure she gets all the services and hours listed on her IEP.

Enrollment at the high school for the coming school year is not yet complete.
During SY 2010/11, there were 16 children in an out of general education LD class with
2 teachers and 1 aide. That was a 9" grade class, and all of the students in the class were
out-of-general education LD. The students rotated from class to class with a special
education teacher who went to 3 of 4 classes with the students. These 3 classes were co-
taught by a core content teacher and a special education teacher. The 4™ class, such as
remedial English or math, was taught by a special education teacher.

For SY 2011/12, the LD program at the high school will consist of two LD classes
— one class for 9" graders and one class for 10" graders. The schedule will also change
so that the students attend all 8 of their classes on Monday, and then go to half of the
classes on Tuesday and Thursday, and the other half of the classes on Wednesday and
Friday. This change will be made so that the students can take English for the entire
school year, instead of just for one semester.

The high school has social workers and speech providers. Services providers
such as OT, vision, and PT providers are contracted in by DCPS. The school is projected
to have approximately 1,000 students next year, with 350 in special education. To make
the environment smaller, the school separated the students into the following academies:
9™ grade academy, 10" grade academy, and upper class which consists of 11" and 12"
grade students. A transition academy will also be added for SY 2011/12.

The LD program is located on the same floor as the 9™ grade academy. The
students travel to all out of general education classes, although they interact with general
education peers in the hallway. The students will have out-of-general education
electives, or if necessary, they can take electives with all non-disabled children.'®

17. On June 3, 2011, the Charter School issued a Letter of Invitation to a Meeting on June 14,
2011 to discuss placement/location assignment.19

18. On June 10, 2011, Petitioner’s advocate sent an email to the Charter School SEC
indicating a lack of availability to participate in a meeting on June 14™ and asking for
information regarding the proposed school site(s) and additional proposed dates for the
MDT meeting.*’

19. On June 10, 2011, the Charter School issued a Letter of Invitation to a Meeting to discuss
placement/location assignment. The Charter School proposed June 22, June 23 and June
24, 2011 as possible meeting dates and indicated that the meeting would take place on
June 24, 2011 at 9:000 if no confirmation was received.?'

'®Testimony of SEC from assigned DCPS high school.
PPpetitioner’s Exhibit 6; DCPS-7.

Ppetitioner’s Exhibit 1.

2IpCPs-8.






20. On June 14, 2011, DCPS issued another Prior Written Notice proposing the specified
DCPS high school for Student for SY 2011/12.%

21.0n June 15, 2011, an independent evaluator issued Student’s comprehensive

 psychological evaluation report. Student’s performance on the Wechsler Intelligence
Tests for Children-Fourth Edition resulted in a Full Scale IQ score of 78, which is in the
Borderline range; scores in the Borderline range on the Verbal Comprehension Index
(score = 75) and the Working Memory Index (score = 77); a score in the Below Average
range on the Perceptual Reasoning Index (score = 84); and a score in the Average range
on the Processing Speed Index (score = 97).

Student’s performance on the Wechsler Individual Achievement Test-Third
Edition resulted in scores in the Below Average range in Mathematics (score = 71) and
Math Fluency (score = 72); and scores in the Low range in Oral Language (score = 66),
Basic Reading (score = 60), and Written Expression (score = 58).

Based on the social-emotional testing administered, the evaluator concluded that
Student has socio-emotional difficulties such as internalizing and externalizing behaviors,
and functional communication and adaptive difficulties. The evaluator noted that Student
has a poor self-concept that reinforces feelings of anxiety, self-doubt, and nervousness.
Moreover, Student’s inability to properly navigate interpersonal relationships creates
feelings of dissatisfaction with herself and excessive defensiveness towards others, which
causes her to vacillate between being inhibited/shy and acting out. The evaluator noted
Student’s longstanding feelings of sadness and depression, which result in large part from
her abandonment by her parents. Finally, the evaluator noted that Student’s pervasive
learning difficulties have resulted in coping strategies such as devising means not to
complete tasks she finds difficult, and her inattention affects her learning and is both a
compensatory strategy as well as secondary to her depression.

The evaluator ultimately diagnosed Student with, inter alia, Dysthymic Disorder
and Learning Disorder Not Otherwise Specified. Among other things, the evaluator
recommended specialized instruction on a full-time basis, small classrooms with a low
student-to-teacher ratio, and continued receipt of psychological counseling for Student.”

22. Student’s June 15, 2011 comprehensive psychological evaluation indicates that, in
reviewing Student’s previous evaluations, the evaluator reviewed psychological and
neuropsychological evaluations conducted on September 10, 2009 by an employee of
DCPS’s Office of Special Education.*

23. As Petitioner did not provide DCPS with a copy of Student’s June 15, 2011
comprehensive psychological evaluation report until June 20, 2011, which was after the
5-day disclosure date, DCPS has not yet had an opportunity to convene an MDT to
review the evaluation report.

2DCPS-9; Petitioner’s Exhibit 23.
Bpetitioner’s Exhibit 24.
Ypetitioner’s Exhibit 24.






24. Tuition at the full-time special education school that Petitioner is requesting in this action
as a private placement for Student is annually, not including related services.”

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. Triennial Psychological Evaluation

IDEA requires an LEA to reevaluate a disabled child at least once every three years. 34 C.F.R. §
300.303(b)(2). In this case, Petitioner argues that failed to timely conduct Student’s triennial
psychological evaluation. However, the evidence in this case demonstrates that DCPS conducted
a psychological evaluation of Student on September 10, 2009, less than two years prior to
Student’s June 15, 2011 psychological. As a result, the hearing officer concludes that Petitioner
has failed to meet its burden of proof on this claim.

2. Alleged Failure to Implement New Full-time IEP

The free appropriate public education (“FAPE”) required by IDEA is tailored to the unique needs
of each child with a disability by means of an IEP. See Board of Education of the Hendrick
Hudson Central School District, Westchester County, et al., v. Rowley et al., 458 U.S. 176, 182
(1982). In the instant case, Petitioner alleges that DCPS denied Student a FAPE by failing to
implement Student’s March 18, 2011 after it was developed. The hearing officer notes that no
direct evidence regarding implementation or lack of implementation of the IEP at the Charter
School subsequent to March 18™ was presented at the hearing. In any event, however, Petitioner
acknowledges that the Charter School could not and was not expected to implement the revised
IEP. Instead, it was anticipated that DCPS would assign a new location of services for
implementation of the IEP.

Petitioner complains that DCPS did not assign a new location of services until after the
Complaint was filed. However, the Complaint was filed on April 19, 2011, exactly 32 days after
Student’s March 18, 2011 MDT meeting. Moreover, the evidence in this case demonstrates that
on May 5, 2011, DCPS issued a letter identifying the DCPS high school that would provide
services to Student during ESY beginning July 5, 2011; and on May 16, 2011, DCPS issued a
Prior Written Notice to a DCPS high school that DCPS asserted could implement Student’s new
IEP. The hearing officer also notes that SY 2010/11 was nearing its end even as the new IEP
was developed in March, and the hearing officer questions the appropriateness of attempting to
move Student to a new school for the last few months of the school year instead of allowing her
to finish out the year at the Charter School, where she was earning passing grades in most of her
classes. Taking all of the circumstances and evidence into consideration, the hearing officer
concludes that DCPS made arrangements to begin implementing the IEP within a reasonable
time after its development. Hence, Petitioner has failed to meet its burden of proving that DCPS
denied Student a FAPE by failing to timely begin implementation of the March 18, 2011 IEP.

BTestimony of Associate Head of School at private school.






3. Alleged Failure to Reconvene the MDT to Address Placement and to Provide a
Suitable Placement

Under IDEIA, a public agency must provide an appropriate educational placement for each child
with a disability, so that the child’s needs for special education and related services can be met.
See 34 C.F.R. § 300.17; 34 C.F.R. §§ 300.114-300.120.

In this case, Petitioner alleged in the Complaint that DCPS had failed to reconvene the MDT to
address placement, and failed to provide a suitable placement to meet Student’s needs.

However, the Complaint was filed a mere 32 days after Student’s March 18, 2011 MDT meeting,
and shortly thereafter, beginning on May 12, 2001, the DCPS Charter School began sending
Grandparent Letters of Invitation to a meeting to discuss location of services. Thereafter, on
May 16, 2011, DCPS issued a Prior Written Notice to a DCPS high school that DCPS asserted
could implement Student’s new IEP.

Hence, at the due process hearing, Petitioner shifted its argument to assert that the DCPS high
school Student was assigned to attend could not implement Student’s IEP because it could not
provide Student with a full-time out of general education setting. On the other hand, DCPS
argued that the assigned school can implement the IEP, which provides only that Student’s
specialized instruction and related services are to be provided outside of general education and
does not provide that Student cannot have any interaction at all with her non-disabled peers.

Upon review of the evidence provided regarding the assigned DCPS school, the hearing officer
concludes that the assigned DCPS high school can implement Student’s [EP through its full-time
LD program as described at the hearing. Hence, Petitioner has failed to meet its burden of proof
on this claim, with the result that it would be inappropriate to award Petitioner the requested
private placement.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. All claims and requests for relief in Petitioner’s April 19, 2011 Complaint are DENIED
AND DISMISSED WITH PREJUDICE.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 U.S.C. §
1415(1).






Date: 7/1/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parents], on behalf of, Date Issued: July 27, 2011

[Student], !
Hearing Officer: Jim Mortenson

Petitioners,
Case No:

v
District of Columbia Public Schools (DCPS),

Respondent.

HEARING OFFICER DETERMINATION on REMAND

L BACKGROUND

The complaint in this matter was filed by the Petitioners on October 14, 2009 and resulted in
a Hearing Officer Determination (HOD), following a due process hearing, on December 24,
2009. The case was appealed to the Federal District Court for the District of Columbia and on
May 20, 2011, the Court remanded the matter back to the administrative forum, presided over by
this Independent Hearing Officer (IHO) “to conduct a fact-specific inquiry and make a

determination on the issue of compensatory education.” [Parent]. et al., v. District of Columbia,

Civ. Act. No. 10-506, at 11 (D.D.C. May 20, 2011). Specifically, this inquiry is based on
whether the Student requires compensatory education for physical therapy services missed from

February 2009 until April 2009, and if so, how much?

! Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






On May 26, 2011, this IHO sent the Parties, through their Counsel, Roberta Gambale, Esq.

for the Petitioners, and Laura George, Esq. for the Respondent, a Notice of Hearing Procedures

to be used on Remand. These procedures were required because no regulations exist on how to

procedurally handle a remand from the Court, and the Court provided no specificity on the

procedures to use. Thus, to ensure the requirement of the Court was met, as well as the intent of

the law to have a speedy determination in special education disputes this IHO set forth the

requirements to be followed by the parties including the opportunity to file a motion for an

evidentiary hearing.

In order to conduct a fact-specific inquiry and make a reasoned determination, the Notice of

May 26, 2011, required the parties to specifically answer, including providing or pointing to

evidence to support those answers, the following six questions:

1)

2)

3

4)

3)

6)

What was the Student’s level of functional performance regarding his motor skills in
February 2009 when his individualized education program (IEP) was to be
implemented at’

What was the Student’s level of functional performance regarding his motor skills on
October 20, 2009, when the Due Process Complaint was filed concerning the
implementation of the IEP?

What should the Student’s level of functional performance regarding his motor skills
reasonably have been on October 20, 2009, had the physical therapy services been
provided from February 2009 until April 2009?

What is the Student’s present level of functional performance regarding his motor
skills today?

Where should the Student’s present level of functional performance regarding his
motor skills be had physical therapy been provided from February 2009 until April
20097

What physical therapy services must be provided, if any, and for how long, to bring
the Student to the level of functional performance he would have been at presently
but for the failure to provide physical therapy services from February 2009 until
April 2009?






The parties did, pursuant to the Notice, provide written evidence and arguments for this IHO

to consider, in addition to the administrative record developed under the original hearing

timelines in 2009. Both parties attempted to answer the first four questions with evidence to

support their positions. The Petitioner attempted to answer questions six and seven but without

supporting evidence. The Respondent did not answer questions five and six. The Respondent

filed its brief and 13 documents on June 13, 2011. The Petitioners filed their brief, an affidavit of

one of the Petitioners, and eight documents on June 16, 2011.

Respondent’s documents are:”

Ex. No. Date

Document

RR -1) December 12, 2008
RR -2) June 4, 2009
July 23, 2009
RR -3) September 28, 2010
RR -4) 2009-2010 School Year

RR -5) October 22, 2010
RR -6) October 25, 2010
RR-7) April 24, 2011
RR -8) May5,2011
RR-9) Junel, 2011

RR - 10) {(Undated)
RR-11) April 15,2009
RR-12} Junel, 2011

RR -13) October 26, 2010

Petitioner’s decuments are:

Ex, No. Date

Physical Therapy Evaluation Repot (See PR 5)
Service Tracker

Service Tracker

Review of Independent Assessment

National Child Research Center Progress Summary
{(See PR 2)

Observations

Physical Therapy Observation

Physical Therapy Assessment Report (See PR 5)
IEP Meeting Notes

IEP Meeting Notes

Meeting Notes

IEP (See PR 2)

IEP

IEP

Document

PR-1) January 13, 2009
PR -2) April 15,2009
2009-2010 School Year

January 10, 2009

IEP

IEP (See RR 11)

National Child Research Center Progress Summary
(See RR 4)

Full Assessment Report for Education:
Comprehensive Developmental Evaluation

* “RR” and “PR” represent documents provided by the Respondent and Petitioner, respectively, on remand. “R” and
“P” refer to exhibits of the Respondent and Petitioner, respectively, in the ongma] hearing and recorded in the HOD

of December 24, 2009.






PR -3)

PR - 4)
PR - 5)
PR - 6)
PR-7)
PR - 8)
PR - 9)

June 4, 2009

July 2010

April 24, 2011
December 12, 2008
June 1, 2011
{Undated)

June 13, 2011

Student Report of Progress (See R3 & P 45in
HOD of December 24, 2009)

IEP Report Card

Physical Therapy Assessment Report (See RR 7)
Physical Therapy Evaluation Repot (See RR 1)
Review Audiology Eval

Lab School of Washington [Brochure]

Affidavit of [Petitioner, Student’s Mother]

The parties were advised to file a motion for an evidentiary hearing if either believed one was

necessary to supplement the record further. Neither party filed a motion for an evidentiary

hearing so no evidentiary hearing was held.

The Petitioners believe the Student requires an additional 30 minutes per week of physical

therapy services for three months at a particular private school but provided no evidence to

support this assertion. The Respondent does not believe the Student requires compensatory

education services.

. JURISDICTION

This hearing process was initiated and conducted, and this decision is written, pursuant to the

Order of United States District Judge James E. Boasberg, the Individuals with Disabilities

Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its implementing regulations at

34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

IIL. FINDINGS OF FACT®

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

* The entire background of the Student is not repeated here. It is adequately recorded in the HOD of December 24,
2009 and the Court’s Memorandum Cpinion of May 20, 2011. Thus, only findings of fact material to the narrow
issue at hand are made here.






1. The Student had an initial individualized education program (IEP) formulated on January 13,
2009.* The Student’s then present level of functional performance concerning gross motor
skills was:’

[Student] walks safely and independently on level surfaces within his school, moving slowly and
with caution. He also runs slowly. He is not able to walk up or down seven-inch stairs using an
alternating pattern without support. He wears a protective helmet.

[Student] needs to be able to: Keep pace with his peers in most school situations[.] Walk up stair
using alternating pattern without support[.] Walk down stairs using alternating pattern.
[Student’s] functional mobility skills will impact his ability to keep pace with his peers in all
school situations, including moving all distances required, evacuating the building as necessary,
and playing games that involve physical activity,

[Student] typically trails his peers by five feet or more.

[Student] runs 30 feet in nine seconds.

[Student] is able to walk up seven-inch stairs using an alternating pattern while holding onto rail
or when one of his hands is held.

[Student] walks down stairs using a step-to pattern {placing both feet on each step) with or without
support from rail.

2. The initial IEP included the following four goals, to be achieved within one year, concerning

the Student’s gross motor skills for which physical therapy was required:®

1) “[Student] will keep pace with his peers for distances up to 30 feet when traveling on
level surfaces.”

2) “[Student] will run 45 feet in six seconds or less without falling, 2 of 3 trials.”

3) “[Student] will walk up five stairs of standard height (7.5-8 inches) using an alternating
pattern (placing one foot on each step) without holding onto rail, 4 of 5 trials.”

4) “[Student] will walk down five stairs of standard height using an alternating pattern while

holding onto rail, 4 of 5 trials.”

*PR 1I/P 15.
*PR 1/P 15.
SPR 1/P 15,






3. The January 13, 2009, IEP required physical therapy services, outside of the general
education setting, for 30 minutes per week.”

4. The Student received no physical therapy services until April, 2009.F Some of the missed
services were made up with double the time provided in late April and early May, 2009.°

5. By October 2009, over three months before the four PT goals were expected to be met, the
first two PT goals were mastered.'® The two P'T goals concerning walking the stairs were still
“progressing” and the Student was able to walk up stairs using an alternating pattern but
while holding the rail with one hand.'" The Student was able to walk down stairs in a step-to
patterns while holding the rail with one hand."

6. By October 2010, the next period any data appears in the record, the Student was still using
the rail when walking up the stairs, although he was using an alternating pattern.” By early
2011, he could walk down the stairs with an alternating pattern,'*

7. The most recent data about the Student, from April 2011, shows the Student can walk the
stairs with an alternating pattern without rail support and walks down the stairs with

inconsistent alternating pattern with one rail support.”

PR 1/P 15.

¥ Testimony (T) of P1, T of T of {As found in HOD of December 24, 2009), P 43/R 2,
°pP20,P 28, P43/R 2. :
Ypasm3.

Upasm3.

2p 45/ 3.

BRR 13,

“PRS.

BPRS.






1V. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, the order of the Court,

as well as this Hearing Officer’s own legal research, the Conclusions of Law of this Hearing

Officer are as follows:

1.

When a denial a free appropriate public education (FAPE) has occurred that has resulted in
educational harm, compensatory education may be an appropriate remedy. “[T]he inquiry
must be fact-specific and, to accomplish IDEA's purposes, the ultimate award must be
reasonably calculated to provide the educational benefits that likely would have accrued from

special education services the school district should have supplied in the first place.” Reid ex

rel. Reid v. District of Columbia, 401 F.3d 516, 524 (D.C. Cir 2005).

When an IEP ié developed or revised and annual academic and functional goals put in place
it is expected, although not guaranteed, the Student will reach those goals within a year. See,
34 C.F.R. § 300.320 (An IEP must include: “A statement of measurable annual goals,
including academic and functional goals designed to — (A) Meet the child’s needs that result
from the child’s disability to enable the child to be involved in and make progress in the
general education curriculum; and (B) Meet each of the child’s other eduqational needs that
result from the child’s disability[.]”), and 34 C.F.R. § 300.324(b) {An IEP must be reviewed
and revised periodically, but not less than annually, to address “[a]ny lack of expected
progress toward the annual goals described in § 300.320(a)(2), and in the general education
curriculum[.])

The Student met two of the original four physical therapy goals within a year. Another was
meti within the next year. The Student continues to struggle with a functional goal to walk

down stairs in an alternating pattern. However, that struggle is very minimal at this point.






Nevertheless, because he was expected to be able to do that by January 2010, and the failure
to reach that goal is attributed by the Court to the failure to provide the physical therépy
services that were to help him get there, some compensatory services are in order.

4, A set time of services in a private placement is not warranted to put the Student in the place
he would have been but for the failure to provide physical therapy for several weeks and the
Petitioners have provided no supporting evidence for their reqﬁest. Rather, the order below is
a reasonable attempt, based on the evidence, to put the Student in the place he would have

been but for the failure to provide the physical therapy services in 2009.

V. DECISON & ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered that the
Student .will be provided 30 minutes per week of physical therapy services designed to aid the
Student in walking down stairs in a consistently alternating pattern. The services will be
provided twice per week to help ensure the Student has adequate repetition of instruction and
therapy so as to reasonably be expected to master the skill in a relatively short period of time.
These compensatory services will be provided, in addition to the physical therapy services
already part of the Student’s IEP, until this specified skill is mastered as measured by data
collected over a period of two weeks in which the Student performs the skill in 4 out of 5 trials
éonsistently‘ during that period. (Since the Student will have at least two sessions per week, this
means he will be assessed at least four times to see if he can perform consistently in 4 out of 5
trials per assessment.) The IEP team must meet no later than August 17, 2011, to determine a
plan for providing these services. The services must begin no later than the start of the 2011-

2012 school year or sooner if the team agrees it is appropriate,






IT IS SO ORDERED.

%

Date: July 27, 2011

Independent Hearing Officer






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

STUDENT HEARING OFFICE
STUDENT, )
By and through PARENT,! )
)
Petitioner, ) Case No. o
v ; Bruce Ryan, Hearing Officer
DISTRICT OF COLUMBIA ) . »
)
Respondent. )

HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed March 31, 2011, on behalf ofa -

-year old student (the “Student”) who resides in the District of Columbia and has been
determined to be eligible for special education and related services as a child with a disability
under the IDEA.

Petitioners claim that DCPS has denied the Student a free appropriate public education
(“FAPE”) by failing to: (a) timely review the Student’s independent psychiatric evaluation
and/or revise the Student’s individualized education program (“IEP”) as needed; and (b) develop
an appropriate IEP that places the Student in a residential treatment program. As of this filing,
the current IEP had been developed November 29, 2010. Petitioner alleges that the psychiatric
evaluation was provided to DCPS on or about January 28, 2011, and that the MDT/IEP team

convened on or about March 10, 2011, but was not prepared to review the evaluation at that time.

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






DCEPS filed its Response on April 14, 2011, which denies the allegations. The Response
asserts, inter alia: (a) that the MDT was scheduled to meet on 04/14/2011 to review the
psychiatric evaluation; (b) that the Student’s IEP provides an appropriate amount and type of
special education services; and (c) that on 01/07/2011, DCPS convened an MDT meeting to
discuss the Students’ location of services, and parent agreed with DCPS’ recommendation that
the Student attend Private School.

A resolution session was held on April 22, 2011, which did not resolve the Complaint,
and the statutory 30-day resolution period ended as of April 30, 2011. A Prehearing Conference
(“PHC”) was then held on May 5, 2011. At the PHC, the parties reported that the 04/14/2011
MDT meeting took place as scheduled; that the independent psychiatric evaluation was
reviewed; that no changes were made to the Student’s IEP at that time; and that the matter was
then referred to DCPS’ “LRE Committee” for further consideration of placement options. The
Due process Hearing (“DPH”) was then scheduled for June 2, 2011.

The June 2, 2011 DPH was cancelled due to an electrical power outage at the Student
Hearing Office (“SHO”) at 810 First Street, NE, which necessitated the closing of the SHO
despite diligent efforts to secure adequate facilities for the hearing. Telephone conferences were
then held on June 2 and 3 to discuss rescheduling of the hearing. The Hearing Officer indicated
his availability to reschedule the hearing for June 10 (within the original 45-day HOD timeline)
or, alternatively, for June 15, 29, or 30. However, DCPS counsel was not available for June 10,
and Petitioner's counsel was not available for June 15. Both parties stated that they were
available on June 29, and agreed to reschedule the hearing for that date and to extend the HOD
timeline to July 9, 2011.

A motion for continuance was granted upon good cause on June 10; and the DPH was
held on June 29, 2011. Petitioners elected for the hearing to be closed. At the Due Process
Hearing, the following Documentary Exhibits were admitted into evidence without objection:

Petitioners’ Exhibits: P-1 through P-26.
Respondent’s Exhibits: R-1 through R-9.

In addition, the following Witnesses testified on behalf of each party:

Petitioners’ Witnesses: (1) Parent; (2) Educational Advocate
(“EA”); and (3) Psychiatrist.

Respondent’s Witnesses: None.






II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is July 9, 2011.

III. ISSUES AND REQUESTED RELIEF

The following issues are presented for determination:

(1)  Review of Independent Evaluation. — Did DCPS deny the Student a
FAPE by failing to timely review the Student’s independent psychiatric evaluation
and review/revise the Student’s IEP as appropriate?

2) Inappropriate IEP/Placement. — Did DCPS deny the Student a FAPE
by failing to develop an appropriate IEP that places the Student in a residential
treatment program?

Petitioner requests the following relief: (a) that DCPS identify and arrange for the
Student’s placement in a suitable residential facility; and (b) that DCPS provide appropriate
compensatory education for the denials of FAPE. At the PHC, Petitioner’s counsel agreed that
the request for DCPS to reconvene the MDT to review the psychiatric evaluation was now moot
in light of the 04/14/2011 meeting. |

IV. FINDINGS OF FACT

1. The Studentisa  year old student who has been determined to be eligible for special
education and related services under the IDEA as a child with a disability. P-11; R-2.

2. The Student has Multiple Disabilities. P-11; ... He was born with neurological problems
and has been diagnosed with Bipolar Disorder, Oppositional Defiant Disorder, ADHD,
and Dyslexia. [CITES]

3. During the 2009-10 school year, DCPS placed the Student in a residential program in

Virginia (“Residential Program™) due to his significant social/emotional and behavioral

deficits.






10.

At the beginning of the 2010-11 school year, the Student was discharged from the
Residential Program and placed by DCPS at a non-public, special education day school
(“PrivatelSchool A”).

During his placement at Private School A, the Student experienced difficulties with
truancy and aggressive behaviors that significantly impacted his ability to access his
education there.

On or about November 29, 2010, DCPS convened a meeting of the Student’s MDT/IEP
Team to discuss the difficulties he was having at Private School A. The IEP developed at
this meeting provided for 26 hours per week of specialized instruction and 1.5 hours per
week of behavioral support services in an Qutside General Education (pull-out) setting.
See P-11, p. 7.

On or about December 21, 2010, pursuant to DCPS authorization, an independent
psychiatric evaluation of the Student was completed, based on an interview conducted at
his home. P-I. The evaluator found (inter alia) that the Student was not making progress
with regard to his overall level of functioning at school or within the community at that
time. Id,, p. 1. He was “not attending school regularly, [was] receiving no supervision at
home, and [was] becoming a threat to the community.” Id., p. 2. He had “no structure in
his home life” and was “literally ‘running the streets’.” Id. According to school staff, he
was “reportedly ‘AWOL’ from school and therefore not progressing satisfactorily.” Id., p.
3. And when he did attend, he often engaged in disruptive behavior that resulted in
removal from the classroom. Id. The evaluator recommended psychotropic medication and
also thought he would benefit from a return to a residential treatment facility. /d.

On or about January 7, 2011, DCPS convened an MDT/IEP Team meeting and issued a
Prior Written Notice changing the Student’s placement to a different non-public, special
education day school (“Private School B”). See R-4; R-5.

On or about January 28, 2011, Petitioner received the written psychiatric evaluation report
and provided it to DCPS.

On or about March 10, 2011, DCPS convened another meeting of the Student’s MDT/IEP
Team to address continued behavior issues. Although DCPS had been provided a copy of
the independent psychiatric report over a month earlier, DCPS had not reviewed the

evaluation and was not prepared to discuss its findings at the 03/10/2011 meeting.






Following the 03/10/2011 meeting, the Student continued to experience behavioral
difficulties that impeded his education.

11. At the time the Complaint was filed, DCPS had possession of the independent psychiatric
report for over 60 days and still had not reviewed the evaluation at an MDT/IEP meeting,

12. Subsequent to the filing of the Complaint, DCPS finally convened a meeting of the
Student’s MDT/IEP team to review the independent psychiatric report on 04/14/2011. At
this meeting, DCPS made no changes to the 11/29/2010 IEP, and noted that Private
School B could implement the IEP, but the matter was referred to DCPS’ “LRE
Committee” to initiate a process for consideration of residential treatment center (“RTC”)
placement options. R-7.

13. A further meeting was then held on 05/25/2011 to follow up on the RTC referral and
review the Student’s progress with wrap-around services. P-25. The team stated that
Student was a “no show” at Private School B; and that because there was no availability
for observation and no threat to self or other students, DCPS would not refer the Student
for residential. Id. The team also determined that Private School B was no longer an

appropriate setting for the Student. Id.

V. DISCUSSION AND CONCLUSIONS OF LAW

The burden of proof in a special education due process hearing is on the party
seeking relief. See Schaffer v. Weast, 546 U.S. 49 (2005). Based solely upon the
evidence presented at the due process hearing, an impartial hearing officer must
determine whether the party seeking relief presented sufficient evidence to prevail.
DCMR 5-E3030.3. |

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under
public supervision and direction, and without charge; meet the standards of the
SEA...include an appropriate preschool, elementary school, or secondary school
education in the State involved; and are provided in conformity with the
individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 C.F.R. §
300.17; DCMR 5-E3001.1.






As noted, Petitioner’s 03/31/2011 Complaint alleged that DCPS denied the Student a
FAPE in two ways: (1) by failing for over 60 days to take any action to review his independent
psychiatric evaluation; and (2) by failing to develop an appropriate IEP placing the Student in a
residential treatment facility (“RTF”).

Following the filing of the Complaint, DCPS finally convened an MDT/IEP Team
meeting on 04/14/2011 that reviewed the results of the evaluation, thus mooting the primary item
of requested relief (i; e., ordering a meeting). Petitioners did prove that DCPS failed to complete
this review in a reasonably timely manner by taking over 75 days to do so, and then only in
response to a due process complaint. However, Petitioners have not shown that such delay in
reviewing the evaluation amounted to more than a procedural violation under the circumstances.
Petitioner has not shown that such procedural violation caused a deprivation of educational
benefit, or otherwise resulted in a substantive denial of FAPE. See 34 C.F.R. 300.513 (a) (2);
Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006).

Petitioner’s claim of an inappropriate IEP can only relate to the IEP developed on
11/29/2010, as that was the then current program complained of on March 31. Petitioner claims
that, by that time, it had been shown that the Student’s transition into a less restrictive setting
was unsuccessful and that he required a residential placement to access his education. See
Complaint, pp. 3-4, 6. However, the Hearing Officer concludes that Petitioners have not shown
by a preponderance of the evidence that the 11/29/2010 IEP should have provided for placement
in an RTF, based on the information available to the Team at that time.> The Team noted that
the Student was capable of completing his academic work, but that attendance continued to be a
major factor impeding his progress at that time as he had missed 44 of 64 days in the 2010-11
school year at Private School A as of that date. See R-3, pp. 1-3. The Team was also awaiting

the results of the independent psychiatric evaluation, which had not yet been received. Id.

2 To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably calculated’ to confer
educational benefits on the child, but it need not ‘maximize the potential of each handicapped child commensurate
with the opportunity presented non-handicapped children.” Anderson v. District of Columbia, 109 LRP 18615
(D.D.C. 2009), slip op. at 6, quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982). See also Kerkam
v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129 (E.D. Pa. 2008), slip op. at 8
(“while the proposed IEP may not offer [the student] the best possible education, it is nevertheless adequate to
advance him a meaningful educational benefit. ). Moreover, judicial and hearing officer review of IEPs is “meant
to be largely prospective and to focus on a child’s needs looking forward ... at the time an IEP was created.”
Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann v. East
Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an IEP is appropriate “can only be determined
as of the time it is offered for the student, and not at some later date”).






Nor have Petitioners demonstrated that, at the time of the 11/29/2010 meeting, residential
placement was “necessary for educational purposes,” as opposed to being “a response to
medical, social or emotional problems that are segregable from the learning process,” as of
February and March 2011. McKenzie v. Smith, 771 F.2d 1527 (D.C. Cir. 1985), quoting Kruelle
v. New Castle Country School Dist., 642 F.2d 687, 693 (3d Cir. 1981). For the most part, at the
time the IEP was developed, the Student’s psychiatric and behavioral problems appear to have
been demonstrated in the home and community, rather than in the school setting.> Moreover,
Petitioner specifically agreed to visit some recommended programs. And about a month later, all
team members (including the parent) agreed that the Student would transfer to Private School B
to try out that program to see if the Student could be more successful at that location.

With respect to any assertion that DCPS may have subsequently acted to deny the
Student a FAPE, at MDT meetings held in April or May, 2011 — based on the results of the
independent psychiatric evaluation — any such claim is not within the scope of the 03/31/2011
complaint. See 34 C.F.R. 300.511 (d). Petitioner would need to file a separate request for a due
process hearing to present such issues. Absent compelling circumstances, an LEA’s actions
relating to the evaluation or educational placement should not be judged “on the fly” during
ongoing litigation. Each action changing or refusing to change an IEP and/or placement needs to
be assessed as a denial of FAPE on its own merits, through the normal complaint/resolution
process under the IDEA. See 34 C.F.R. 300.507 (a) (1), 300.508, 300.510, 300.513 (c).

* Cf Ashland School Dist. v. Parents of Student R.J., 588 F.3d 1004 (9™ Cir. 2009); Linda E. v. Bristol
Warren Regional School Dist., 55 IDELR 218 (D.R.I. 2010).






V. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Petitioner’s requests for relief in her Due Process Complaint filed March 31, 2011
are hereby DENIED;

2. The Complaint is DISMISSED; and

3. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. P —
/A Q_/ _
Z’g"d‘ ra .",J')..'
Dated: July 9, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415 (i) (2).
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HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed April 18, 2011, on behalf of a

'year old student (the “Student”) who resides in the District of Columbia and currently
attends his neighborhood DCPS elementary school. The Complaint alleges that “DCPS has
inappropriately failed to find [the Student] eligible for special education and develop an IEP
despite data that clearly supports eligibility.” Petitioner is the Student’s mother.

DCPS filed its Response on April 28, 2011, which asserts as follows: “Based on all of the
information reviewed by the team, the student’s deficits are not significant and do not warrant
specialized education. The student does not meet the criteria for LD or OHL” Response, p. 1.

A resolution session was held on April 28, 2011, which did not resolve the Complaint,
and the statutory 30-day resolution period ended as of May 18, 2011. A prehearing conference
(“PHC”) was then held on May 25, 2011. The due process hearing was scheduled for June 8,
2011, at 9:30 AM.

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






The parties filed five-day disclosures as required on June 2, 2011; and the Due Process
Hearing was held as scheduled on June 8, 2011. Petitioners elected for the hearing to be closed.

At the Due Process Hearing, the following Documentary Exhibits were admitted into evidence:
Petitioners’ Exhibits: P-1; P-2; P-3; P-5.2
Respondent’s Exhibits: R-1 through R-9.
In addition, the following Witnesses testified on behalf of each party:

Petitioners’ Witnesses: (1) Parent-Petitioner; and (2) Educational

Advocate.

Respondent’s Witnesses: (1) School Psychb logist; (2) Teacher;
and (3) Special Education Coordinator (“SEC”).

II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is July 2, 2011.

III. ISSUE AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in
the following single issue being presented for determination at hearing:
Eligibility — Did DCPS deny the Student a FAPE by inappropriately failing to
determine him to be eligible for special education and related services under the
IDEA at an MDT/IEP team meeting held February 1, 2011? Petitioner alleges

that the Student meets the criteria for eligibility as a child with a disability,
primarily Other Health Impairment (“OHI”) due to his ADHD condition.

Petitioner requests (inter alia) that the Hearing Officer: (a) find in Petitioner’s favor on
the above issue; and (b) develop an appropriate individualized education program (“IEP”) based

on the information available and/or order DCPS to convene an MDT/IEP meeting to do so.

? Exhibit P-4 was withdrawn at hearing.





IV. FINDINGS OF FACT

. The Student is a -year old child who resides with Petitioner in the District of
Columbia. During the 2010-11 school year, he attended the second grade at his
neighborhood DCPS elementary school (the “School”). Petitioner is the Student’s mother.
. Around thé beginning of the 2010-11 school year, Petitioner noticed that the Student was
having problems with reading and shared her concerns with the School. Parent Test. The
Student’s teacher also reported certain behavioral problems to Petitioner. Id.

. In September 2010, the Student was diagnosed as having Attention Deficit Hyperactivity
Disorder (“ADHD”). See R-3, p. 1, Parent Test. He started seeing a psychiatrist and
began taking medication for his ADHD. Id. His behavior improved on medication, but he
did not always take it as prescribed. /d.

. In October 2010, DCPS completed a Comprehensive Speech and Language Assessment of
the Student, which assessed his overall performance on most measures as average. R-7.

. In November 2010, DCPS completed a Comprehensive Psychological Evaluation of the
Student, which noted his ADHD diagnosis and problems he was experiencing in the
classroom at that time. See R-5. The evaluation report also noted that “some [teacher]
reported behaviors may be inhibiting performance.” Id. p. 7.

. The November 2010 Comprehensive Psychological Evaluation found that the Student had
average cognitive abilities; and it found that his overall academic skills were mildly
delayed, although still within the average to low average range. See R-5, pp. 9-12, 19-20
(score reports). On balance, the evaluator concluded that the Student’s “academic skills
are not impaired to the extent that special education services are needed.” Id., p. 14. See
also School Psych. Test. (testing showed Student was functioning within the average
range). ,

. On or about January 31, 2011, DCPS convened a meeting of the Student’s MDT/IEP team
to review the Student’s evaluations and determine eligibility for special education. The
team noted that the Student’s reading comprehension was below grade level, but that he
was functioning within the low average to average range on most other measures. See R-6
(eligibility meeting notes). The team also found “no significant discrepancy between his

cognitive and functioning academic levels [and] thus [Student] did not meet IDEA’s






criteria for a student with a learning disability.” /d. And the Student’s behavior had
improved significantly by this time, with the assistance of medication. See Teacher Test.

8. On or about February 1, 2011, DCPS issued a Final Eligibility Determination and a Prior
Written Notice — Identification, confirming the IEP team’s determination that the Student
was not eligible for special education. See P-2; R-3 (Final Eligibility Determination
Report), R-4 (Prior Written Notice — Identification).

9. On or about February 4, 2011, DCPS issued a 2™ Grade Report Card containing grades
and teacher comments through the 2" Advisory. The Student’s overall grade in
Reading/English Language Arts progressed from “Below Basic” to “Basic.” P-3, p. 1.
However, his teacher commented that “a great deal of improvement is needed in reading
comprehension and math word problems.” Id,, p. 3.

10. Since the eligibility meeting, the Student has made progress in reading fluency and math
calculation skills. His behavior in the classroom has also continued to improve, to the
point where it is no longer a concern. See EA Test. (reporting teacher comments),; Parent
Test. However, the Student’s performance on reading comprehension is still a concern,
which also affects his work on math word problems. See Parent Test; Teacher Test. To
assist with reading comprehension, the Student benefits from the BURST program and
other strategies and techniques during his regular class, as well as small-group instruction

from another general education teacher several hours per week. Id.; SEC Test.

V. DISCUSSION AND CONCLUSIONS OF LAW

The burden of proof in a special education due process hearing is on the party
seeking relief. See Schaffer v. Weast, 546 U.S. 49 (2005). Based solely upon the
evidence presented at the due process hearing, an impartial hearing officer must
determine whether the party seeking relief presented sufficient evidence to prevail.
DCMR 5-E3030.3.

In this case, Petitioner claims that DCPS denied the Student a FAPE by failing to identify
and determine him to be eligible for special education and related services under the IDEA at the

01/31/2011 MDT meeting. However, the Hearing Officer concludes that Petitioner did not prove

this claim by a preponderance of the evidence.






The IDEA defines “child with a disability” to mean (in relevant part) “a child evaluated
in accordance with 300.304 through 300.311 as having...an Other health impairment, a specific
learning disability, ... or multiple disabilities, and who, by reason thereof, needs special
education and related services.” 34 C.F.R. 300.8 (a). “Other health impairment,” in turn, means
“having limited strength, vitality, or alertness, including a heightened alertness to environmental
stimuli, that results in limited alertness with respect to the educational environment, that — (i) is
due to chronic or acute health problems such as ... attention deficit hyperactivity disorder...;
and (ii) adversely affects a child’s educational performance.” Id., 300.8 (c) (9) (emphasis
added).

In this case, the clear weight of the evidence shows that the Student has an ADHD
condition, but that his ADHD does not adversely affect his educational performance. See
Findings, 19 5-8; R-5 (Report of Comprehensive Psychological Evaluation); School Psych. Test.
The DCPS School Psychologist who conducted the Comprehensive Psychological Evaluation
found that the Student has average cognitive functioning and average to low average academic
skills. Due in part to his medication, his ADHD condition also is not impacting his behavior in
the classroom. And no educational professional has said that the Student is disabled.

In arguing for a different conclusion, Petitioner primarily points to the Student’s reading
comprehension scores on the DIBELS informal assessment, which are below the 2™ grade level.
See R-8. However, his DIBELS scores improved over the course of the year; his Woodcock-
Johnson reading comprehension score was not significantly below grade level and was generally
in line with his cognitive abilities (87 vs. 94); and his teacher and the SEC report steady progress
in the classroom. See R-5, pp. 19-20 (Score Reports); Teacher Test.; SEC Test. Even Petitionef’s
own educational advocate testified that the Student currently needs no more than a couple hours

per week of outside help in reading. EA Test.

In short, Petitioner did not present sufficient evidence to overturn the IEP team’s non-
eligibility determination, based on the information available to the MDT/IEP team at the time of
its decision. See, e.g., N.C. v. Bedford Central School District, 51 IDELR 149 (2d Cir. 2008);
Mowery v. Board of Education of the School District of Springfield, 56 IDELR 126 (W.D. Mo.
2011) (finding no evidence that student needed special education and related services to receive

an educational benefit). Of course, as additional educational evaluations and information

become available, such information may well support a different conclusion at a future date.






VL. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Petitioner’s requests for relief in her Due Process Complaint filed April 18, 2011
are hereby DENIED;

2. The Complaint is DISMISSED, With Prejudice; and

3, This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —_
I Q/ o
Al ol ,)'
Dated: July 2, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415 (i) (2).
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Background
Petitioner, the mother of year old Student, filed a due process complaint notice

on May 9, 2011 alleging that Student had been denied a free appropriate public education
(“FAPE”) under the Individuals with Disabilities Education Act (“IDEA”).

Petitioner alleged that Student’s problem behaviors in school during the 2010-2011
school year were due to the District of Columbia Public Schools’ (“DCPS”) failure to implement
Student’s behavior intervention plan, that DCPS failed to provide Student with an Individualized
Education Program (“IEP”) in May 2011 with sufficient and appropriate specialized instruction
and related services, and that DCPS failed to provide Student with an appropriate placement for
the 2010-2011 and 2011-2012 school years. Petitioner sought a private placement for Student.

DCPS asserted that it had provided Student with an IEP reasonably calculated to provide
Student with a FAPE and Student’s IEP was being implemented at Student’s public school.
DCPS argued that Student’s adjustment at his public placement was satisfactory and that he had
been provided with the basic floor of opportunity that could provide educational benefit.

! Personal identification information is provided in Appendix A.
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Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (“D.C.M.R.”).

Procedural History

This Hearing Officer was assigned to the case on 05/10/11. A resolution meeting took
place on 05/23/11 and at that time, parties agreed to let the 30-day resolution period expire prior
to proceeding to a due process hearing. Therefore, the 30-day resolution period expired on
06/08/11, the 45-day timeline to issue a final decision began on 06/09/11, and the final decision
is due on 07/23/11.

The due process hearing was a closed hearing that took place on 07/06/11 and 07/07/11.
Petitioner was represented by Roberta Gambale, Esq. and DCPS was represented by Harsharen
Bhuller, Esq. Neither party objected to the testimony of witnesses via telephone. Petitioner
participated in the hearing in person.

Petitioner presented five witnesses: Petitioner; Petitioner’s educational advocate;
Student’s community support worker; Admissions Director; and Student’s
compensatory education services provider. DCPS presented one witness: Special education
teacher (“SET”). '

Petitioner’s disclosures dated 06/28/11, containing a witness list and Exhibits P-1 through
P-35, were admitted into evidence without objection. DCPS’ disclosures dated 06/28/11,
containing a witness list and Exhibits R-1 through R-6, were admitted into evidence without
objection. During the due process hearing, DCPS offered an additional Exhibit R-7, which was
admitted into evidence without objection.

The four issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to provide Student with an IEP on
05/04/11 that had an appropriate behavior intervention plan, sufficient counseling services and
counseling goals, and 100% specialized instruction in a therapeutic setting.

Whether DCPS denied Student a FAPE by failing to implement Student’s Behavior
Intervention Plan (“BIP”) during the 2010-2011 school year.

Whether DCPS denied Student a FAPE by failing to provide Student with an appropriate
placement/location of services for the 2010-2011 school year.

Whether DCPS denied Student a FAPE by failing to identify an appropriate placement
and/or location of services for the 2011-2012 school year.






Hearing Officer Determination

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. In October 2009, psychological testing conducted by DCPS revealed that Student
had a general cognitive ability in the Extremely Low range. His academic performance was
significantly subpar and his social-emotional functioning was inconsistent. He was diagnosed
with a Specific Learning Disability in the areas of Reading, Written Expression and Working
Memory. He was viewed as no more likely than most children his age to break rules and have
problems with authority. Teachers’ reports at that time indicated that Student had considerable
struggles with attaining basic skills, he seldom completed assignments independently, and he
lacked motivation and displayed a poor attitude towards learning.”> Additional psychological
testing conducted in December 2009 yielded results that were consistent with the psychological
testing results of October 2009. Testing revealed that Student had an Adjustment Disorder with
Mixed Anxiety and Depressed Mood Disorder, with symptoms that included non-compliant
behavior towards teachers, self-consciousness, extreme worry, poor coping skills and feelings of
low self-concept that appeared to be adversely affecting Student’s ability to perform at his
optimal level in school.’

#2. At the beginning of the 2010-2011 school year, Student had an IEP dated 08/24/10
that classified Student with a Specific Learning Disability and prescribed 10 hours/week of
specialized instruction in mathematics outside of general education, 7.5 hours/week of
specialized instruction in reading outside of general education, 7.5 hours/week of specialized
instruction in written expression outside of general education, 1 hour/week of behavioral support
services outside of general education, and 1 hour/week of speech-language pathology services
outside general education.’

#3. At the beginning of the 2010-2011 school year, Student had a BIP dated 04/21/10
that provided for positive intervention strategies to target Student’s behaviors of lacking the
ability to stay focused and on task in the classroom, displaying disruptive classroom behaviors,
lacking academic motivation, ease of frustration and refusing to complete assignments once
frustrated. The intervention strategies indicated on the BIP consisted of a behavior and academic
skills contract, assistance to Student within the classroom to-utilize coping and conflict resolution
skills, positive reinforcement for compliant behavior, informing Student of consequences of
negative behavior, rewards for accepting consequences and accepting responsibility for actions,
redirection for undesired behavior, free time once assignments have been completed, standing
and moving around the class when necessary, and a structured environment to promote
appropriate behavior and reduce opportunities to be disruptive. The BIP also recommended the
use of a behavior monitoring chart and prescribed data collection to help monitor Student’s
progress towards attainment of IEP goals.’

2R-7.

Sp-22.
4 p-26.
> p-10.
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#4. On 01/07/11, a new BIP was developed that mirrored the BIP developed on
04/21/10. The BIP remained the same because Student still needed to work towards
improvement in the areas the BIP was designed to address. Both BIPs were to be utilized by all
special education teachers.

#5. On 04/08/11, the IEP Team met and developed an IEP that classified Student with a
Specific Learning Disability and prescribed 10 hours/week of specialized instruction in
mathematics outside of general education, 7.5 hours/week of specialized instruction in reading:
outside of general education, 7.5 hours/week of specialized instruction in written expression
outside of general education, 1 hour/week of behavioral support services outside of general
education, and 1 hour/month of speech-language pathology consultation services. DCPS did not
develop a new BIP on 04/08/11.7 At the Multidisciplinary Team (“MDT”) meeting on 05/04/11,
the amount and type of specialized instruction and related services was not changed, but the team
did change some of the IEP goals and the team did discuss the BIP and behavioral goals.

#6. During the 2010-2011 school year, Student’s lack of maturity negatively affected his
behavior as did the fact that having his three good friends with him in the same classroom was
very distracting for Student. Student engaged in acting out behavior on a daily basis in English
class and quarterly progress reports indicated that Student had poor behavior in math, English
and history.’

#7. Student received two in-school disciplinary actions in November 2010 and seven
disciplinary referrals from teachers between November 2010 and March 2011 for behaviors that
included inappropriate or disruptive physical contact with students, talking disrespectfully to
adults and constantly refusing to follow rules. Strategies used by teachers to address these
behaviors included verbal warnings and redirection, incentives such as no homework, loss of
points, student-teacher conferences in the hallways, lunch party incentives for better behavior,
calling Petitioner, sending Student to the Respect Center, utilizing social worker services, letting
Student use the computer, using positive reinforcement such as pizza parties, free time, and a
point system, and these strategies helped to resolve conflicts.'’

#8. Although Student made some progress towards attaining his emotional, social and
behavioral IEP goals for the first three advisories of the 2010-2011 school year, Student
continued to need behavioral support through the use of behavior interventions because Student
still had negative peer interaction, inappropriate responses to various situations that distracted
him from academic instruction, and he needed continued assistance with utilizing appropriate
coping skills when frustrated.'' Over the course of the 2010-2011 school year, Student did not
make much overall behavioral progress in his English classroom; towards the end of the school
year, he was sstill receiving consequences and getting referral forms. Most of Student’s
- frustration came from his inability to grasp concepts.'

p-8; P-10.

" R-4.

§p-2; P-4.
°P-17; SET.
10p_15; SET.
p.19,

12 QET.
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#9. Student made progress towards attaining his IEP goals for the first through third
reporting periods of the 2010-2011 school year in the areas of mathematics, reading and written
expression."> By the end of the third advisory, Student had achieved average grades of “B” in
Math and English, “C” in Science and “D” in U.S. History. Student’s behavior affected his
grades in his History class.'* Student experienced 60% growth in achieving his English IEP
objectives and goals by the end of the 2010-2011 school year, but Student hadn’t mastered them.
Student made 0.8 years growth in reading, as measured by the administration of the Fountas-
Pinnell Reading Assessment administered at six different times over the course of the 2010-2011
school year."” Student tested at the Basic level in Mathematics on the DC-BAS test in March
2011."%  Qccasionally, Student struggled to complete his work in English class, but all of his
classmates struggled as well.!”

#10. Student’s English teacher did not have a copy of Student’s BIP until November or
December 2010. Student’s other teachers did not receive a copy of the BIP until March 2011.
At the 05/04/11 IEP Team meeting, Student’s teachers were following the BIP and using their
own behavior intervention strategies.'® No behavior intervention plan data was collected for the
2010-2011 school year."

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE,; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
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process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

The first issue to be determined is whether DCPS denied Student a FAPE by failing to
provide Student with an IEP on 05/04/11 that had an appropriate behavior intervention plan,
sufficient counseling services and counseling goals, and 100% specialized instruction in a
~ therapeutic setting.

Pursuant to 34 C.F.R. 300.320(a)(2)(i), the IEP must contain academic and functional
goals designed to meet the child’s needs that result from the child’s disability to enable the child
to be involved in and make progress in the general education curriculum and meet the child’s
other educational needs that result from the child’s disability. And, pursuant to 34
C.F.R.300.324(a)(2)(i), the IEP Team must, in the case of a child whose behavior impedes that
child’s learning or that of others, consider the use of positive behavioral interventions and
supports, and other strategies, to address that behavior.

There was evidence in the record that the MDT met on 05/04/11 to discuss the BIP and
behavioral goals, and review and revise Student’s IEP. It should have been clear to the MDT at
that time that Student’s BIP required modification to include a more concrete consequence and
reward system. Throughout the year, Student continued to have daily behavioral incidents and
the reasons for the behavior incidents were varied. Student was immature, he was in a class with
several close friends, and he experienced frustration due to his difficulty with grasping concepts
that resulted from his low cognitive ability. Student continued to require assistance within the
classroom to utilize coping and conflict resolution skills.

The BIPs in existence for the 2010-2011 school year were loosely structured to give
flexibility to the teachers to address Student’s behavior problems in the way seen fit by them.
And, teachers did employ their own behavior intervention techniques which is consistent with
the overall tenet of the IDEA, which is to provide special education services tailored to the
unique needs of the child. 34 C.F.R. 300.39. However, by the end of the 2010-2011 school year,
Student’s behavior in English class had not really improved. He was still getting incident
referrals. Student received grades of “D” for three advisories in his history class due to his
behavior. The BIP suggested intervention strategies; however, it was not specific enough to
provide a concrete system of consistent rewards and consequences that could be readily
recognized by Student and consistently used by all teachers to modify Student’s behavior. In this
case, as in the case of Neosho R-V School District v. Clark, 38 IDELR 61 (2003), the goals and
strategies for dealing with Student’s behavior problems were insufficient to qualify as a cohesive
behavior management plan. Petitioner met her burden of proof that at the MDT meeting on
05/04/11, DCPS failed to provide Student with an appropriate BIP.

Petitioner failed to present any evidence with respect to the insufficiency of the
counseling services and goals contained in the 05/04/11 IEP. The evidence in the record was
that DCPS was providing Student with counseling services and Student was making some
progress towards meeting the IEP goals in that area.”® Petitioner failed to meet her burden of
proof with respect to the insufficiency of counseling services and goals.
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Petitioner also failed to show by a preponderance of the evidence that Student required an
IEP with 100% specialized instruction in a therapeutic setting in order to receive educational
benefit. The evidence in the record revealed that Student was making progress towards attaining
his academic IEP goals during the 2010-2011 school year and although he occasionally struggled
with the class work, his struggle was no different from that of his classmates. Student did have
behavior problems in English class, but he did not demonstrate the severe misbehaviors generally
exhibited by students with an emotional disturbance.’ Student experienced some academic
growth as evidenced by his 0.8% growth in reading over the course of the 2010-2011 school
year. Student tested at the Basic level in Mathematics on the DC-BAS test in March 2011.
Student was not failing any of his academic courses, and Student’s behavior never rose to a level
that resulted in suspension.

'The evidence in the record showed that Student’s IEP on 04/08/11 and 05/04/11
consisted of 100% specialized instruction and related services. What Petitioner failed to show
was that Student required these services to be provided in a therapeutic setting in order for
Student to receive educational benefit. The record was clear that Student was receiving some
educational benefit and that is all that is required in order to provide Student with a FAPE.
DCPS provided the “basic floor of opportunity” that consisted of access to specialized
instruction and related services which was individually designed to provide educational benefit
to Student. See Board of Education of Hendrick Hudson Central School District, Westchester
County, et. al. v. Rowley, 458 U.S. 176 (1982).

The second issue to be determined is whether DCPS denied Student a FAPE by failing to
implement Student’s BIP during the 2010-2011 school year. Petitioner alleged that DCPS’
failure to implement Student’s BIP resulted in the loss of classroom time due to Student’s acting
out and this interfered with Student’s progress towards attaining IEP goals and accessing the
general education curriculum. Petitioner failed to specifically prove that Student’s behavior
negatively affected his progress towards achieving IEP goals, but nonetheless, DCPS failed to
implement Student’s BIP and as a result, Student was denied a FAPE.

“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336
F.3d 260, 264 (3d Cir. 2003). At a minimum, the IEP must be reasonably calculated to enable
the child to receive meaningful educational benefits in light of the student’s intellectual |
potential.” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Chambers v.
Philadelphia Bd. of Educ., 587 F.3d 176, 182 (3d Cir. 2009).

A party challenging the implementation of an IEP must show more than a de minimis
failure to implement all elements of the IEP, and, instead, must demonstrate that the school board
or other authorities failed to implement substantial or significant provisions of the IEP. This
approach affords local agencies some flexibility in implementing the IEP, but it still holds those
agencies accountable for material failures and for providing the disabled child a meaningful
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educational benefit. Houston Independent School District v. Bobby R., 200 F.3d 341, 349 (5®
Cir. 2000). See Catalan ex rel E.C. v. District of Columbia, 478 F. Supp 2d 73, 75 (D.C.C.
2007).

In the present case, this Hearing Officer must determine whether the deviations from the
IEP’s stated requirements are material. The IDEA is violated when a school district deviates
materially from a student’s IEP. And, the materiality standard does not require that the child
suffer demonstrable educational harm in order to prevail on a failure-to-implement claim.
Rather, courts applying the materiality standard have focused on the proportion of services
mandated to those actually provided, and the goal and import (as articulated in the IEP) of the
specific service that was withheld. See Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5J, 502
F.3d 811 (2007).

Petitioner met her burden of proof on this issue. The testimony of the witnesses made it
clear that the BIP was not utilized as a roadmap for behavior modification reforms that could
improve Student’s ability to participate in his educational program during the majority of the
2010-2011 school year. However, testimony also revealed that throughout the 2010-2011 school
year, Student’s teachers were using behavior intervention techniques that were consistent with
the overall strategies and interventions that were identified in Student’s BIP. Generally, there
was no failure by DCPS to implement the objectives of the BIP. The failure to implement the
BIP occurred in DCPS’ failure to develop a standardized system of collecting data and using the
data to measure Student’s behavioral progress. Although there was evidence that Student made
progress towards achieving his social emotional IEP goals, there was also evidence that Student
had not made much behavioral progress over the course of the academic year in his English
class. The totality of the circumstances leads to the conclusion that the failure to develop a more
concrete consequence and reward system that could be applied by all teachers in all classrooms
and the failure to collect behavioral intervention data defeated the whole purpose of the BIP.
These failures constituted a material failure to implement the IEP because Student’s behaviors
affected his participation in class on a daily basis. Student’s behavior negatively affected his
grades in his history class.

The third issue to be addressed is whether DCPS denied Student a FAPE by failing to
provide Student with an appropriate placement/location of services for the 2010-2011 school
year. Petitioner failed to meet her burden of proof on this issue.

Petitioner alleged that as a result of Student’s inability to make progress towards IEP
goals due to acting out behaviors that reduced his availability for learning, Student required a
full-time therapeutic placement with an intensive behavioral management program that could
implement an IEP with 100% specialized instruction and that this type of educational program
could not be provided at the public middle school that Student attended. Petitioner proposed that
Student be placed at a special education school solely for disabled peers.

To the maximum extent appropriate, children with disabilities, including children in
public or private institutions or other care facilities, are to be educated with children who are
nondisabled; and special classes, separate schooling, or other removal of children with
disabilities from the regular educational environment occurs only if the nature or severity of the
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disability is such that education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily. 34 C.F.R. 300.114(a)(2).

There was insufficient evidence in the record for this Hearing Officer to conclude that
Student had not received an appropriate placement or location of services for the 2010-2011
school year. Although Student had behavior problems during the 2010-2011 school year, the
behavior problems were consistent with those identified in psychological evaluations conducted
in October and December 2009, and these behavior problems existed prior to the development of
either BIP.

In this case, failure to implement Student’s BIP did not render the entire placement
inappropriate. The record revealed that Student had made measurable academic progress at his
public middle school during the 2010-2011 school year with the IEP dated 04/21/10 and
04/08/11. Student’s slow academic progress was consistent with his cognitive ability. Student
made progress towards achieving his academic and social emotional IEP goals. Student’s grades
were negatively affected by his behavior; however, he did not fail any classes and his behavior
problems were not severe enough to warrant a suspension and were not severe enough to rival
the misbehaviors commonly associated with children with an emotional disturbance. Therefore,
the appropriate remedy would not be to remove Student from his public school setting, but to

provide modifications and accommodations to the existing environment. This approach is
~ consistent with determining the least restrictive environment in which Student can receive
educational benefit. In this case, a Functional Behavioral Assessment and a BIP would be the
first step in addressing Student’s behavior problems that affect learning.

The last issue to be addressed is whether DCPS denied Student a FAPE by failing to
identify an appropriate placement and/or location of services for the 2011-2012 school year.

Petitioner failed to meet her burden of proof on this issue. Firstly, Petitioner failed to
provide any concrete evidence on the placement or location of services proposed by DCPS for
the 2011-2012 school year. The only evidence of Student’s proposed placement for the
upcoming year was provided in the testimony of the advocate and the advocate was unsure of the
neighborhood school that Student would matriculate to. No other evidence on this issue was
presented. Moreover, the 2011-2012 school year has not yet begun. Petitioner’s allegation is
premature because the placement and/or location of services could very well be in place prior to
the beginning of the upcoming school year.

Conclusion

Petitioner met her burden of proof that Student had been denied a FAPE as a result of
DCPS’ failure to implement Student’s BIP throughout the 2010-2011 school year and DCPS’
failure to provide Student with an appropriate BIP on 05/04/11. An IDEA claim is only viable if
those procedural violations affected the student’s substantive rights.” Id. In the absence of a
showing that the child’s education was substantively affected, no relief may be awarded. Id.
Quoted from O.0. v. District of Columbia, et.al., Defendants, Civil Action No. 07-1783 (JBD)
(2008).
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“When a school district deprives a disabled child of free appropriate public education in
violation of the Individuals with Disabilities Education Act, a court fashioning “appropriate”
relief, as the statute allows, may order compensatory education, i.e., replacement of educational
services the child should have received in the first.place.” Reid v. District of Columbia, 43
IDELR 32 (2005). In this case, Student is entitled to compensatory education because Petitioner
proved by a preponderance of the evidence that Student had been denied a FAPE.

Student can benefit from a formal assessment of his behavior during the upcoming school
year and a BIP specifically tailored to address identified target behaviors. The behavior
modifications that the prior and current BIP sought to bring about can be addressed through the
use of an independent counselor/tutor who can help Student develop coping skills and
appropriate responses to stress within the classroom.

ORDER

(1) DCPS shall conduct a Functional Behavioral Assessment (“FBA”) and develop a
Behavior Intervention Plan (“BIP”) based on the results of the FBA. The BIP shall include a
measurable consequence and reward system. The BIP shall include a provision for data
collection and a provision for periodic review of the data collection at least bi-annually. The
FBA shall be conducted and the BIP developed within a reasonable time after the beginning of
the 2011-2012 school year and no sooner than 30 calendar days after the beginning of the 2011-
2012 school year; and

(2) DCPS shall fund 20 hours of independent counseling services, with counseling
services to begin after the BIP has been developed. The role of the independent counselor will
be to provide assistance to Student in the classroom, using the BIP as a guide, to reinforce more
socially acceptable and appropriate behaviors in the classroom.

IT IS SO ORDERED.
NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: July 20, 2011 [/ Virginiaw A. Dietrich
Hearing Officer
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Copies to:

Petitioner’s Attorney: Roberta Gambale, Esq. (electronically)
DCPS’ Attorney: Harsharen Bhuller, Esq. (electronically)
DCPS (electronically)

SHO (electronically)
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