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HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS™). The Complaint was filed April 8, 2011, on behalf of a
nine-year old student (the “Student”) who has been determined to be eligible for special
education and related services as a child with a disability under the IDEA. The Student resides
in the District of Columbia and currently attends his neighborhood DCPS elementary school (the
“School”). Petitioner is the Student’s mother.

Petitioner alleges that DCPS denied the Student a free appropriate public education
(“FAPE”) by: (a) failing to identify the Student in conformity with child-find requirements; (b)
failing to evaluate the Student timely following his parent’s request for initial evaluations; and
(¢) failing to develop an appropriate individualized education program (“IEP”) for the Student in
both April 2010 and March 2011.

DCPS filed its Response on April 29, 2011, which asserts that the Student has not been
denied a FAPE. DCPS asserts that it received the parent’s consent to evaluate in January 2010,

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






thereafter conducted evaluations of the Student, and ultimately convened an MDT/IEP team
meeting in March 2011. DCPS further asserts that the Student’s [EP is appropriate and that he is
receiving educational benefit.

A resolution meeting was also held on May 10, 2011, which did not resolve the
Complaint, and the statutory 30-day resolution period ended as of May 8, 201 1. A Prehearing
Conference (“PHC”) was then held on May 13, 2011; the parties filed five-day disclosures on
June 14, 2011; and the Due Process Hearing was held on June 21, 2011 2 Petitioner elected for
the hearing to be closed.

At the Due Process Hearing, the following Documentary Exhibits were admitted into
evidence without objection:

Petitioner’s Exhibits: P-1 through P-21.

Respondent’s Exhibits: R-1 through R-4; R-6 through R-16.
(There was no Exhibit marked “R-5.”)

In addition, the following Witnesses testified on behalf of each party:

Petitioner’s Witnesses: (1) Parent-Petitioner; (2) the Student’s
Educational Advocate (“EA™); (3) Family Friend; and (4) Tutor.

Respondent’s Witness: Special Education Coordinator (“SEC”).

2 After initial scheduling at the PHC, the parties determined that a hearing in this case would likely take
more than one full day, and that June 21 and 22 were the first dates that both parties and all witnesses were
available. The parties further agreed that the 45-day HOD timeline should be extended to July 2, 2011, in order to
allow the parties to submit written closing statements, and for the IHO to have adequate time to consider those
statements and the record evidence and to prepare the HOD. The Hearing Officer found that good cause existed for
the agreed continuance and granted Petitioner’s unopposed motion.






II.  JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is July 2, 2011,

III. ISSUES AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in
the following issues being presented for determination at hearing:

1) Child Find. — Did DCPS deny the Student a FAPE by failing to identify,
locate, and evaluate the Student as a child with a disability in conformity with the
child-find requirements of the IDEA? *

2) Timeliness of Initial Evaluation. — Did DCPS deny the Student a FAPE
by failing to complete the initial IDEA evaluation process in a timely manner, i.e.,
within 120 days from the date that the Student was referred for an evaluation or
assessment, pursuant to D.C. Code § 38-2561.02 (a)? Petitioner alleges that she
made a written request for evaluation on or about 08/25/2009, and that an IEP
should have been in place by approximately 12/25/2009.

3) Inappropriate IEP. —Did DCPS deny the Student a FAPE by failing to
provide an appropriate IEP in April 2010 and/or March 2011, in that the IEP did
not provide an appropriate amount and level of specialized instruction? Petitioner
alleges that the Student “required a full-time IEP so that he could get support in
all of his classes, not just math and reading.” P2-13 (Complaint, p. 13).

) Procedural — April 2010 IEP Team. — Did DCPS fail to hold an
appropriately constituted IEP team meeting when it developed the initial IEP for
the Student, because the team failed to include an Occupational Therapist and a
Psychologist?

Petitioner requests (inter alia) that the Hearing Officer: (a) find in Petitioner’s favor on
the above issues; (b) order DCPS to hold an IEP team meeting to increase the Student’s IEP to
full-time (26.5 hours or more), and make an appropriate placement determination based on such

IEP; and (c) order DCPS to fund the parent’s compensatory education plan. Petitioner’s counsel

confirmed at the PHC that compensatory education was not being sought for any period prior to
April 2009.






IV. FINDINGS OF FACT

1. The Student is a nearly  year old child who has been determined to be eligible for
special education and related services under the IDEA as a child with a disability. His
primary disability is Speciﬁc Learning Disability (“SLD”). P-9, P-10, Parent Test.

2. During the 2008-09, 2009-10, and 2010-11 school years, the Student has attended DCPS
elementary schools. He began attending his current DCPS elementary school (the
“School”) in 2010-11, and has just completed the fourth grade. P-1, Parent Test.

3. On or about January 16, 2009, due to academic and behavioral concerns in second grade,
the Student’s teacher referred him to the Student Support Team (“SST”) at the School
“for further intervention & possible testing.” P3-9; see Parent Test. However, no SST
meetings were held regarding the Student and no academic supports were put in place

for him during the remainder of the 2008-09 school year.

=

. During Spring 2009, the Student continued to struggle academically, earning mostly “1s”
on his 2008-09 SY Report Card. P3-7. Teacher comments at the end of the schodl year
(06/15/2009) reported that the Student “continues to struggle with Reading, Writing, and
Math problem solving skills.” P3-9. The teacher noted that he had been “referred to the
Student Support Team (SST),” and that there needed to be “follow-through to a’ssure
[Student] gets the services he needs in order to improve Reading & Writing skills.” Id.

W

. On or about August 25, 2009, having heard nothing from the SST, Petitioner sent a letter
to the School’s principal formally requesting that the Student be evaluated for special
education services. The letter was in follow up to an in-person conversation between the
parent and principal the previous day. See P20-1; Parent Test. In addition, other letters
were written to the principal on or about that same date by a family friend and by the
Student’s adult sister. P/7-6, P 20-3.

6. Two more months passed, with no apparent actions being taken by DCPS in response to

Petitioner’s request. On or about October 26, 2009, an SST meeting was finally held,

and the SST decided that the Student should be evaluated. P19-1. “Difficulty in all

academic areas was noted in the Student Support Team.” P/9-2. The Student’s teacher

? Petitioner’s counsel confirmed at the PHC that while the Complaint refers to the existence of a disability
“as far back as January of 2009, Petitioner was not alleging any child-find violation prior to April 8, 2009. See
Prehearing Order, at 2 n. 1.






informed the SST that the Student was “functioning far below grade level.” Id. The SST
recommended that the Student receive psychological and educational evaluations, as
well as a speech/language evaluation (if warranted). Id. However, notwithstanding this
information and recommendation, the Student was still not evaluated at this time.

7. On or about January 21, 2010, the SST met again. The meeting was “convened as a
student evaluation plan,” as if the October 2009 meeting never took place. P18-1. Once
again, the SST cited “his areas of concern [as] reading, math, written expression, [and]
motor skills” and decided that he should receive psychological, educational, and OT
evaluations. Id. DCPS obtained written consent for the evaluations, R-1.

8. Also on 01/21/2010, DCPS completed an Analysis of Existing Data, which incorrectly

- stated that the School had received a “referral for an initial evaluation” of the Student on
01/19/2010. P17-1. Under Academics, the Analysis stated: “Based on his DIBELS
score, he needs Intensive Support in reading.” P17-2. It noted that the Student could
read only three (3) words per minute, while the grade-level goal was 77 words per
minute. Id. The Analysis also stated that “student’s written expression skill is very low,”
and that he “lacks third grade skills in mathematics (i.e., fractions, multiplications, etc.”
PI17-1, P17-2.

9. The next day, January 22, 2010, an Educational Evaluation of the Student was conducted,
consisting of the Woodcock-Johnson IIT Tests of Achievement. R-2. The testing found
that his “overall mathematics ability is limited” and that his “sight reading and spelling
are negligible.” /d. His scores in Passage Comprehension, Spelling, and Letter-Word
Identification were all at the Kindergarten to 1 grade level. R-2, p. 2.

10. On or about January 29, 2010, a Confidential Psychological Evaluation of the Student
was conducted by a DCPS school psychologist. Inexplicably, however, the written
report took another two months to complete. See R-3 (03/30/2010 report). The results of
the evaluation indicated that the Student met the criteria for educational disability as a
student with a Specific Learning Disability (“SLD™). Id., p. 5. The evaluator noted that
the Student’s performance on the DC-BAS was Below Basic on both reading and math

areas assessed, and found that he “displays some cognitive and academic difficulties that

are impacting his ability to learn.” Id. The evaluator recommended that, particularly in
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13.
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15.

math, the Student “would benefit from instruction that is structured and step-by-step and

rules are clearly stated.” Id, p. 6.

. On or about February 26, 2010, an Occupational Therapy (“OT”) Evaluation of the

Student was conducted. R-4. The Student “demonstrated difficulty in areas of visual
motor integration, visual perception, and fine motor and handwriting skills.” Id., p. 5.
As a result, the evaluator concluded that OT intervention in the school setting was

warranted to address these deficits. /d.

On or about April 13, 2010, DCPS convened a meeting of the Student’s MDT/IEP Team »

to review the evaluations and determine eligibility. R-6. The team determined that the
Student was eligible as a child with a disability under the IDEA, specifically SLD. R-7.
On or about April 29, 2010, the team reconvened to develop the Student’s initial IEP.
See R-8. The 04/29/2010 IEP provided for (a) 15 hours of specialized instruction
(Reading, Math, and Written Expression) in an Out of General Education setting; and
(b) 60 minutes per week of occupational therapy services, also in an Out of General
Education setting. P10-16; R-10, p.16. In determining that pull-out services were |
needed for the Student, the IEP team noted that “Student requires explicit specialized
instruction in the designated areas of weakness in order to access the general education
curriculum.” Id., p. 17. And in determining that an overall combination setting was
appropriate, the Team explained that “student can be educated satisfactorily in a regular
classroom part of the day and in a special education classroom with supplementary aids
and services part of the day.” Id.

IEP progress reports dated 11/05/2010 and 02/02/2011 showed the Student progressing
or mastering most of his math, reading, and written expression IEP goals. See R-11; R-
12. However, the Student continued to struggle academically in some areas of the
general curriculum, as reflected on his 2010-11 report card grades and teacher
comments. See R-15; R-16.

On or about March 11, 2011, DCPS convened another meeting of the Student’s
MDT/IEP Team to conduct an annual IEP review. P-8. At this meeting, the parent and
the advocate expressed concerns over the Student’s academic and behavioral progress
under the 04/29/2010 IEP. P-7; P§-1. The Student’s teacher reported that he was

“making steady progress in the area[s] of reading and math” according to recent





classroom testing. P8-2. His DIBELS reading comprehension scores had improved
from Level C to Level E between the Beginning of Year (BOY) and Middle of Year
(MOY) testing. See P4-3; P9-6. However, the parent and advocate felt that while he
was “steadily improving in the special ed setting,” he was sometimes “lost and
confused” when he returned to the general education setting. P7-2, see also Parent
Test.; EA Test. DCPS disagreed and felt that full-time special education was too
restrictive for the Student at this time. /d. Ultimately, the Team decided to carry forward
the same services in the 03/11/2011 IEP. See P9-17; R-14, p. 17.

V. DISCUSSION AND CONCLUSIONS OF LAW

A. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to evaluate and failures to develop an
appropriate IEP. Based solely upon the evidence presented at the due process hearing, an
impartial hearing officer must determine whether the party seeking relief presented sufficient
evidence to prevail. See DCMR 5-E3030.3. The recognized standard is preponderance of the
evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw
v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20 U.S.C. §14153)(2)(C)(iii).

B. Issues/Alleged Denials of FAPE

As noted above, Petitioner claims that DCPS denied the Student a FAPE by: (1) failing to
identify the Student in ‘conformity with child-find requirements; (2) failing to evaluate the
Student timely following his parent’s request for initial evaluations; and (3) failing to develop an
appropriate IEP for the Student in both April 2010 and March 2011. Petitioner also asserts (4) a
procedural violation by DCPS in convening an IEP team meeting on 04/29/2010 without an
Occupational Therapist and a Psychologist in attendance.

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under
public supervision and direction, and without charge; meet the standards of the
SEA...include an appropriate preschool, elementary school, or secondary school
education in the State involved; and are provided in conformity with the





individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 C.F.R. §
300.17; DCMR 5-E3001.1.

For the reasons discussed below, the Hearing Officer concludes that Petitioner has
met her burden of proof on Issues 1 and 2, but has failed to meet her burden of proofon

Issues 3 and 4.

1. Child Find

Under its “child find” mandate, DCPS has an affirmative duty to “identify, locate, and
evaluate” a potentially disabled child. 20 U.S.C. §1412(a) (3) (A); 34 C.F.R. §§300.111(a);
DCMR 5-E3002.1(d); see IDEA Public Charter School v. McKinley, 570 F. Supp. 2d 28 (D.D.C.
2008). As part of both an initial evaluation and any re-evaluation, DCPS must (inter alia) ensure
that the child “is assessed in all areas related to the suspected disability,” and that the evaluation
is “sufficiently comprehensive to identify all of the child’s special education and related services
needs, whether or not commonly linked to the disability category in which the child has been
classified.” 34 C.F.R. §300.304 (c) (4), (6); Harris v. DC, 561 F. Supp. 2d 63, 67-68 (D.D.C.
2008). Parents also have a right to request particular assessments to determine whether their
child has a disability and the child’s educational needs. See, e.g.,, 34 C.F.R. 300.305 (d); Herbin
v. District of Columbia, 362 F. Supp. 254 (D.D.C. 2005).

In this case, the facts indicate that DCPS should reasonably have suspected the Student as
having a disability as early as January 2009, when his second grade teacher reported significant
academic and behavioral concerns and referred him to the SST “for further intervention &
possible testing.” P3-9. Despite the red flags, essentially nothing happened for the next year. No
meetings were held, no evaluations were conducted, and no further information was collected. It
appears that DCPS just forgot about the Student. At hearing, DCPS offered no real evidence to
explain its delay or rebut the evidence presented by Petitioner. Accordingly, Petitioner has met

her burden of proof on Issue 1.

2. Timeliness of Initial Evaluation

District of Columbia law requires that DCPS “shall assess or evaluate a student, who may
have a disability and who may require special education services, within 120 days from the date

that the student was referred for an evaluation or assessment.” D.C. Code §38-2561.02 (a)






(emphasis added). As this statute has been construed by the courts, DCPS “must conduct a full
and individual initial evaluation” within the required time frame of 120 days from the date of
referral. IDEA Public Charter School v. McKinley, 570 F. Supp. 2d 28 (D.D.C. 2008); see also
34 C.F.R. §300.301(a); DCMR §5-3005.2. This means that DCPS must complete and review
the initial evaluation in all areas of suspected disability, determine eligibility, develop an IEP if
the Student is found eligible, and determine an appropriate placement, all within 120 days. Sée
Hawkins v. D.C., 539 F. Supp. 2d 108 (D.D.C. 2008), D.C. v. Abramson, 493 F. Supp. 2d 80, 85
(D.D.C. 2007); DCMR §§ 5-3002, 5-3013.

In this case, it is clear that a “referral” within the meaning of the statute occurred no later
than August 25, 2009, when Petitioner requested in writing that DCPS evaluate the Student for
IDEA eligibility. This appears to be the position taken by Petitioner. See Closing Statement, pp.
2-3. Accordingly, Hearing Officer concludes that the mandatory 120-day timeline specified in
D.C. Code §38-2561.02 (a) expired no later than December 25, 2009. * DCPS did not determine
eligibility and develop an IEP for the Student until April 29, 2010, which was at least four
months late. Accordingly, the Hearing Officer concludes that DCPS violated its obligations
under IDEA and D.C. Code § 38-2561.02 (a) by not determining eligibility and developing an
IEP by 12/25/2009.

Courts have held that a delay in completing required evaluations is not a “mere
procedural inadequacy”; rather, “such inaction jeopardizes the whole of Congress’ objectives in
enacting the IDEA.” Harris v. DC, 561 F. Supp. 2d 63, 68-69 (D.D.C. 2008). > As in Harris, the
“intransigence of DCPS as exhibited in its failure to respond quickly to [parent’s] simple request
has certainly compromised the effectiveness of the IDEA as applied to [the Student].” 561 F.
Supp. 2d at 69. Alternatively, the Hearing Officer concludes on the basis of the record evidence
presented by Petitioners that by delaying the eligibility and IEP dates by at least four months,

* Although Petitioner does not appear to argue this point, it is possible that a referral may have occurred as
early as January 2009, when the Student’s teacher requested SST consideration of further intervention and testing.
See discussion under Issue 1 above. In that event, the 120-day timeline may have expired as early as May 16, 2009.

* See also IDEA Public Charter School, supra (failure to perform child-find duty and comply with DC’s
120-day timeline constitutes substantive denial of FAPE); Hawkins v. District of Columbia, 539 F. Supp. 2d 108
(D.D.C. 2008)(same); District of Columbia v. Abramson, 493 F. Supp. 2d 80 (D.D.C. 2007) (noting that DCPS is
obligated to “offer FAPE by evaluating the student, convening an eligibility meeting, determining eligibility,
developing an IEP if the student is eligible, and determining and offering an appropriate placement”) (emphasis
added).






this procedural violation has (i) impeded the Student’s right to a FAPE, (ii) significantly impeded
the parent’s opportunity to participate in the decision-making process regarding the provision of
a FAPE, and/or (iii) caused a deprivation of educational benefit. 34 C.F.R. §300.513(a).

Accordingly, Petitioner has met her burden of proof on Issue 2.

3. Failure to Provide an Appropriate IEP

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65
(D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). An IEP is a comprehensive
written plan that must include, among other things: (1) “a statement of the child’s present levels
of academic achievement and functional performance, including ... how the child’s disability
affects the child’s improvement and progress in the general education curriculum”; (2) “a
statement of measurable annual goals, including academic and functional goals, designed to ...
meet the child’s needs that result from the child’s disability to enable the child to be involved in
and make progress in the general education curriculum...and meet each of the child’s other
education needs that result from the child’s disability”; (3) “a descripvtion of how the child’s
progress toward meeting the annual goals...will be measured”; (4) “a statement of the special
education and related services and supplementary aids and services ...and a statement of the
program modifications or supports for school personnel that will be provided for the child”; and
(5) an explanation of the extent, if any, to which the child will not participate with non-disabled
children in any regular classes. 20 U.S.C. 1414(d)(1)(A)(i). See also 34 C.F.R. 300.320; DCMR
5-E3009.1.

To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably
calculated’ to confer educational benefits on the child, but it need not ‘maximize the potential of
each handicapped child commensurate with the opportunity presented non-handicapped
children.” Anderson v. District of Columbia, 109 LRP 18615 (D.D.C. 2009), slip op. at 6,
quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982).® Judicial and hearing

officer review of IEPs is “meant to be largely prospective and to focus on a child’s needs

¢ See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. *).

10






looking forward; courts thus ask whether, at the time an IEP was created, it was ‘reasonably
calculated to enable the child to receive educational benefits.”” ’

The issue of whether an IEP is appropriate is a question of fact for hearing. See, e.g.,
S.H. v. State-Operated School Dist. of Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately,
the question ...is whether or not [the] defects in the ...IEP are so significant that [DCPS] failed
to offer [the Student] a FAPE.” N.S. v. District of Columbia, 709 F. Supp. 2d 57 (D.D.C. 2010),
slip op. at 20.

In this case, Petitioner has failed to prove by a preponderance of the evidence that either
the 04/29/2010 or 03/10/2011 TEPs were not reasonably calculated to confer educational benefits
on the Student, based on the information available to the IEP team at the time the IEPs were
developed. Moreover, while DCPS must periodically update and revise an IEP “in response to
new information regarding the child’s performance, behavior, and disabilities,” Maynard v.
District of Columbia, 54 IDELR 158 (D.D.C. 2010), slip op. at p. 6.; see 34 C.F.R. 300.324, the
evidence is insufficient to establish that major changes were mandated as of March 2011, The
IEP team appears to have acted reasonably in deciding to continue the program of intensive, pull-
out instruction for the majority of the school day (15 hours per week) for at least another year,

given the progress being made.

Indeed, DCPS is not only permitted, but is statutorily required, to educate the Student in
the least restrictive environment. IDEA expressly requires DCPS to ensure that, to the
“maximum extent appropriate,” the Student is educated with children who are nondisabled.” 34
C.F.R. 300.114 (a) (2). Here, the 03/10/2011 IEP Team found the following benefits for the
Student in continuing to attend a regular education class for at least a portion of his schedule:
“student’s ability to adequately access , and socialize with his peers; receive special subject
instruction with the non-disabled students; and participate in all academic instruction,
assessment, and learning experience (however modified through specialized instruction) in all
scholastic domains of mathematics, language arts, social studies, science, art, physical education,

and library science.” P9-18. Petitioner has not provided a sufficient justification to overrule

7 Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann
v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an TEP is appropriate “can only be
determined as of the time it is offered for the student, and not at some later date”).

11






these team judgments. Accordingly, the hearing Officer concludes that Petitioner has not

sustained her burden of proof on Issue 3.

4. Procedural — April 2010 IEP Team

The Complaint also includes a procedural claim that DCPS failed to hold a properly
constituted IEP team meeting in April 2010, when it developed the initial [EP for the Student,
because the team failed to include an Occupational Therapist and a Psychologist on the team.
However, the Hearing Officer notes that Petitioner may have abandoned this claim as she did not

argue the issue at all in her written Closing Statement.

DCPS was required to ensure that the Student’s IEP Team included individuals who

could interpret the instructional implications of evaluation results. 34 C.F.R. 300.321 (a) (5).
The evaluations being reviewed at the April 2010 IEP meetings included psychological and OT
evaluations. However, the documents show that both a psychologist (in person) and occupational
therapist (by phone) participated in the 04/13/2010 meeting where the evaluations were reviewed
and IDEA eligibility was determined. P11-3. While they may not have been present for the
subsequent (04/29/2010) meeting to develop the IEP, the statutory requirement relates primarily
to interpretation of evaluations. Moreover, both experts were present at the 03/10/2011 team

meeting where the [EP was reviewed and renewed. P9-1.

The Hearing Officer concludes that this level of participation satisfied the procedural
requirements of the IDEA. Even assuming arguendo that it did not, Petitioner has not shown that
such procedural violation caused a deprivation of educational benefit, or otherwise resulted in a
substantive denial of FAPE, in accordance with 34 C.F.R. 300.513 (a) (2). See Lesesne v.
District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006). Accordingly, the Hearing Officer

concludes that Petitioner has failed to meet her burden of proof on this issue.

C. Requested Relief

The IDEA authorizes the Hearing Officer to fashion “appropriate” relief, e.g., 20 U.S.C.
§1415(1)(2)(C)(iii), and such authority entails “broad discretion” and implicates “equitable
considerations,” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993); Reid v.
District of Columbia, 401 F.3d 516, 521-24 (D.C. Cir. 2005). Here, the primary relief requested
is compensatory education for the period in which DCPS failed to evaluate and determine

eligibility (i.e., for approximately one full year prior to April 2010).

12






Compensatory education is an equitable remedy available to a hearing officer, exercising
his authority to grant “appropriate” relief under IDEA. Under the theory of ‘compensatory
education,’ courts and hearing officers may award ‘educational services...to be provided
prospectively to compensate for a past deficient program.”” Reid v. District of Columbia, 401 F.
3d at 521 (quotations omitted). “In every case, however, the inquiry must be fact-specific and, to
accomplish IDEA’s purposes, the ultimate award must be reasonably calculated to provide the

educational benefits that likely would have accrued from special education services the school

district should have supplied in the first place.” 401 F. 3d at 524; see also Friendship Edison

Public Charter School v. Nesbitt, 532 F. Supp. 2d 121, 125 (D.D.C. 2008) (compensatory award
must be based on a “’qualitative, fact-intensive’ inquiry used to craft an award ‘tailored to the

unique needs of the disabled student’”).

Thus, compensatory education awards are equitable in nature. They should be qualitative
and they should be flexible. They should be crafted so as to address the educational harm
suffered by the Student as a result of the violation of IDEA/denial of FAPE. In this case,
Petitioner has met her burden of establishing the harm caused by the absence of any special
education services until April 2010, and of proposing a well-articulated compensatory education

plan that can remedy the harm.

First, Petitioner presented credible testimony and educational testing data to support a
finding that the educational harm suffered by the Student was a direct result of his not having an

IEP in place, and thus not receiving individualized targeted instruction, until at least April 2010.

Second, Petitidner has presented a compensatory education plan that is, for the most part,
appropriate and well-reasoned. Petitioner proposes 150 hours of academic tutoring and 30 hours
of counseling by an independent provider of the parent’s choosing. The academic tutoring
component is well suited to remedy the specific harm suffered by the Student and is supported by
the record evidence. The independent tutoring would reasonably compensate the Student for his
missed pull-out specialized instruction in Reading, Math, and Written Expression, and would
likely get him to a point he would have been expected to reach had he received such services.
The evidence shows that the Student is getting ready to enter the 5™ grade, but as of March 2011
was still performing at the 1% grade level in reading and the 2d to 3d grade level in math. P8-2.
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However, the counseling portion of the compensatory education plan does not appear to
be supported by the record evidence, especially where (a) the Student has not demonstrated
significant social/emotional concerns, and (b) the IEP developed for the Student does not identify
a need for behavioral support services. Thus, this element will not be included in the Order. The
Hearing Officer will substitute 30 hours of intensive one-on-one reading instruction to help

remedy his significant deficits in this area, as this remains a major concern (see P4-1).
VI. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Unless the parties agree in writing otherwise, Respondent shall pay for 100 hours
of individual academic tutoring services for the Student in Reading, Math '
and/or Written Expression, at hourly rates not to exceed the current established
market rate in the District of Columbia for such services, beginning within 30
calendar days of this Order. These services shall be completed by July 2, 2012.

2. Unless the parties agree in writing otherwise, Respondent shall also pay for 30
hours of one-on-one intensive reading instruction, at hourly rates not to exceed
the current established market rate in the District of Columbia for such services
(e.g., by Linda Mood Bell), beginning within 30 calendar days of this Order.
These services shall be completed by July 2, 2012,

3. Petitioner’s other requests for relief in her Due Process Complaint filed April 8,
2011, are hereby DENIED.

4, This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —
LA )
Z ™ L ,r"'
Dated: July 2, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter, Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).
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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened June 15, 2011, at the OSSE Student Hearing Office 810 First Street, NE,
Washington, D.C. 20003, in Hearing Room 2009.

BACKGROUND:

Student or “the student” is age in grade and has been determined eligible as a
child with a disability under IDEA in need of special education and related services with a
disability classification of Autism Spectrum Disorder (“Autism”). The student is enrolled at a
DCPS school hereinafter referred to as “School A.” She has been enrolled at School A since the
start of the 2009-2010 school year. The student’s disability classification was recently changed
to Autism and had previously been Mental Retardation (“MR”). Prior to the student’s
enrollment at School A, for a number of years the student attended a full time special education
program in another DCPS school, hereinafter referred to as “School B.”

Petitioner asserts DCPS denied the student a free and appropriate public education (“FAPE”).
Specifically, Petitioner asserts DCPS was aware of the student’s autism during the 2009-2010
school year and the student’s classification, programming and educational placement should
have been reconsidered and modified but DCPS did not do so during the student’s individualized
educational program (“IEP”) meetings in school year 2009-2010 and school year 2010-2011.

Petitioner seeks as relief for the alleged denials of FAPE the student’s DCPS funded placement
at Ivymount School, a private full time special education program for the 2011-2012 school year
with transportation services and DCPS funding of a compensatory education program.?

DCPS maintains the student’s IEP was reasonably calculated to provide educational benefit at
the time it was developed and the IEP, least restrictive environment (“LRE”), placement and
location of services, School A, are all appropriate.

On April 18, 2011, Petitioner filed the due process complaint. A resolution meeting was held on
May 4, 2011. The parties did not resolve the complaint. On May 11, 2011, this Hearing Officer
conducted a pre-hearing conference. This Hearing Officer issued a pre-hearing order on May 16,
2011, stating the issues to be adjudicated, the relief Petitioner is seeking and Respondent’s
position with regard to the complaint and/or defenses.

2 As compensatory education Petitioner seeks the following services: 75 hours of independent tutoring, 100 hours of
independent mentoring, and 2 weeks of summer camp at one of two proposed area locations of camp Aristotle at the
Auburn School for a cost not to exceed $1,200.






ISSUES: 3

The issues adjudicated are:

(1): Did DCPS deny the student a FAPE by failing to provide an appropriate placement during
the 2009-2010 and 2010-2011 school years.4

(2): Did DCPS deny the student a FAPE by failing, in May of 2010, to tailor her IEP to her
Autism?

RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-27 and DCPS Exhibit 1-7)6 that were admitted
into the record and are listed in Appendix A. Witnesses are listed in Appendix B.

FINDINGS OF FACT:7

1. The student is age thirteen in seventh grade and has been determined eligible as a child
with a disability under IDEA in need of special education and related services with a
disability classification of Autism. The student has been enrolled at DCPS School A
since the start of the 2009-2010 school year. (Parent’s testimony)

3 The alleged violation(s) and/or issue(s) listed in the complaint may not directly correspond to the issue(s) outlined
here. However, the parties agreed at the hearing that the issue(s) listed here and as stated in the revised pre-hearing
order dated April 4, 2011, are the issue(s) to be adjudicated. Petitioner withdrew, prior to the hearing, the alleged
claim(s) regarding physical therapy services.

4 Ppetitioner alleges by October of 2009, DCPS was already aware that the student’s placement was inappropriate
based on the severity of her disability. Several disciplinary records from October and November of 2009 allegedly
showed the student was not willing to go into and out of the classroom, and that it took more than one teacher
working with her to get her to comply with even basic instructions

5 Petitioner’s alleges the student’s IEP is inappropriate and incomplete, and has been since the May 2010 IEP
meeting because it was not altered to take into account the student’s autism and the severe impact her autism has on
her educational success. Petitioner alleges the student’s IEP goals and objectives should have been re-written to
take into account the autism diagnosis and this was not done. ’

6 Any documents objected to by either counsel and not admitted into the record would be noted in
Appendix A. In this case although there were objections by DCPS counsel to two of Petitioner’s
documents (P-12 & P-13), those documents were admitted by the Hearing Officer principally because
they were documents provided to Petitioner by DCPS. ‘

7 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The

second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may only cite one
party’s exhibit.






. The student’s disability classification was recently changed to autism and had previously
been MR. Prior to the student’s enrollment at School A, for a number of years the
student attended a full time special education program in another DCPS school, School
B. (Parent’s testimony)

. The student began attending School B after she was found eligible for special education
services. After the student’s second year at School B the parent began to notice the
student grasped basic information that was being presented but overtime the parent
believed the student was being taught the same fundamental curriculum over and over
again. The parent began to believe by the student’s third year at School B the student
was not being challenged. The student eventually asked the parent could she move on to
another more challenging school environment. (Parent’s testimony)

. On March 12, 2009, DCPS presented the parent with a list of schools where the student’s
IEP could be implemented from which she could choose. (Petitioner’s Exhibit 17-3)

. On June 17, 2009, DCPS convened a placement meeting at School B. The parent
attended. School B was proposed and the team agreed School A could implement the
student’s IEP, meet her needs and the student would attend School A in the following
school year. The parent agreed in the change of placement to School A. The student
began attending School A at the start of the 2009-2010 school year. (Parent’s
testimony, Petitioner’s Exhibit 25)

. Soon after the student began attending School A the student began to display behavioral
difficulties and the student often refused to enter the school and classroom. The
transitions were difficult and the school staff repeatedly called the parent to assist in
getting the student to enter school and transition to class. She was not getting along with
her peers and the staff did not understand why. (Parent’s testimony)

. During the student’s first year at School A, on October 4, 2009, a Behavior
Incident/Observation Report was completed by School A staff regarding the student’s
behaviors of being out her seat walking around the classroom and taking an inordinate
time to enter and leave the classroom. On the on November 17, 2009, the student
displayed behavior difficulties that were documented by the school staff. The student
would not enter the classroom for over an hour despite the staff’s efforts to get her to
come into the room and once in the room she began mumbling and laughing and refused
to take a seat. (Petitioner’s Exhibits 18-1, 18-5, 18-7)

. An educational evaluation completed on November 12, 2009, showed that the student,
who was in 6™ grade at the time, had the following scores on the Woodcock Johnson III.
(Petitioner’s Exhibit 24)

Math Calculation: 3.1
Academic Skills: 2.9
Academic Fluency: 2.9
Letter-Word Identification: 2.6
Reading Fluency: 3.2
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10.

11.

12.

13.

14.

15.

f. Calculation: 2.9
g. Math Fluency: 3.5
h. Spelling: 3.6

i. Writing Fluency: 2.3

A functional assessment interview completed for the student on November 23, 2009,
illustrating the types of behaviors the student showed during the time she arrived at
School A from School B. According to the teacher who filled out the assessment, the
student was not successfully transitioned into the less restrictive environment. Her
behavior issues included taking 15 to 20 minutes to enter a room and 10 to 15 minutes to
exit a room with 1 on 1 assistance, talking to herself and laughing out loud, refusing to sit
in her group, becoming distraught during transition periods, wandering away from the
group even with 1 on 1 direction, having tantrum related behaviors. The teacher
indicated that the behaviors most manifested themselves during instruction, both in
groups and 1 on 1. (Petitioner’s Exhibits 18-8, 18-9, 22)

The student met regularly with a psychologist outside of school. The student talked with
the psychologist about her difficulties in school. Because of the student’s behavioral
difficulties at school the parent took the student to Children’s National Medical Center
(“Children’s). On March 29, 2010, she was diagnosed with autism by Children’s.
(Parent’s testimony, Petitioner’s Exhibit 17)

On April 26, 2010, the parent provided DCPS a hand written letter informing of the
student’s recent re-assessment by Children’s and requesting a new IEP based on

recommendations by Children’s about the student’s class size and class environment.
(Petitioner’s Exhibit 17)

On April 27, 2010, the student was suspended for four days for throwing objects toward
the teacher and other students. (Petitioner’s Exhibit 11-4)

The student’s IEP meeting was held on May 21, 2010. The parent requested the student’s
placement be changed. At the conclusion of the meeting the parent was dissatisfied
because there were no changes in the student’s program or placement. (Parent’s
testimony)

A report from the student’s doctor May 20, 2010, stated that “transitioning from a small
environment such as School B to School A, where the population is at least doubled, it is
understandable that [the student] may experience difficulties encountering large groups.
Given that middle school environments tend to be noisy [the student] may have difficulty
tolerating the noise level and confusion.” The doctor suggested the school consider these
concerns in addressing the student’s behavior. (Petitioner’s Exhibit 16-1)

At the IEP meeting of May 21, 2010, the school Psychologist, Linda Bernett, participated
by telephone and stated that in light of the recent report from Children’s diagnosing the
student with autism, “the disability change needs may need further investigation by
DCPS.” (Petitioner’s Exhibit 14-1)






16.

17.

18.

19.

20.

The student’s doctor had the following impression after diagnosing the student with
autism “regarding the student’s behavioral problems, we feel that the environment that
she has been placed in is a change and contributes to her acting out. If she wasina
smaller setting or in a smaller group such as before, this problem would probably not be
evident.” (Petitioner’s Exhibit 16-6)

At the May 21, 2010, meeting, the parent voiced concerns over the placement at School
A explaining that the student needed a more one-on-one environment based on her
disability and that the current placement at School A was a “detriment to her social and
emotional development.” The parent explained that she wanted her daughter to have the
academic challenges of a school like School A with the smaller environment that she had
at her previous school. The parent explained that at School B, the environment was small
enough but her daughter did not have any academic challenges and that was a detriment
to her growth.  (Petitioner’s Exhibit 14-2)

The student’s May 21, 2010, IEP prescribed 26 hours of specialized instruction outside
the general education setting, 30 minutes per week of adaptive physical education in the
general education setting, 30 minutes a week of physical therapy outside the general
education setting, and 1 hour per week of speech & language pathology outside the
general education setting. The student’s academic goals remained the same and were
carried over from the previous IEP. The physical and health goals were reduced to a
single goal “[the student] will demonstrate one year’s proficiency in safe navigation of
her educational setting” with objectives that were previously goals regarding increasing
muscle strength. Her motor skills/physical goals were reduced. The student’s hours of
specialized instruction, physical therapy and speech & language services remained the
same. The one-hour per week occupational therapy services was replaced with 30
minutes per week of applied physical education. Extended School Year (“ESY”) services
were continued in the updated IEP but the new IEP contained no ESY goals.
(Petitioner’s Exhibits 14 & 23)

After School A was informed about the student’s autism diagnosis the school nurse
prepared a “care plan” which stated the student’s behavioral problems “prevent her from
achieving academic success.” The nurse noted the following issues that interfered with
the student’s ability to access the learning environment: inability to interact with others,
isolation, inability to cope with changes in her environment, throwing tantrums, having a
low frustration tolerance, potential for self-injury and injuring others through acts such as
hitting. The care plan included goals and interventions to address the student’s
behaviors. (Petitioner’s Exhibit 15)

The student’s classroom teacher, counselor and principal have all called the parent about
the student’s behavioral difficulties including wandering in and outside the classroom and
difficulties with peers. The student occasionally wanders in the school to another floor
and interacts with another teacher she knows. Prior to March 2011 when the parent filed
a due process complaint the principal and counselor called the parent frequently about the
student’s behaviors. The parent expressed to them that she was tired of the repeated calls
and that there had been no change in the student’s program to address the behaviors.
(Parent’s testimony, Petitioner’s Exhibit 25-1)
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23.

24.
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26.

On March 4, 2011, the student was suspended for three days for causing a disruption in
the school. (Petitioner’s Exhibit 11-2) |

The student’s echolalia and wandering at school and changes in mood and behavior from
day to day, and the frustration she exhibits with other people that can bring her down are
manifestation of her autism. The student tends to be bossy with her peers and gets along
better with adults than peers. The student appears mature and although she is thirteen is
often mistaken as an adult. The student does not seem enthusiastic about school any
longer and she is being constantly told at school that her behaviors are inappropriate. The
parent believes the student needs a smaller classroom with academic challenge and a
program and staff that are familiar with working with children with autism. The parent
believes the student is under stress for being continually reprimanded for behaviors she
can’t control.  (Parent’s testimony)

The parent has seen an improvement in the student’s speech and communication skills
since she been attending School A. However, the parent cannot speak to any
improvement in the student’s social interactions because she primarily observes the
student’s behavior at home, which has never been problematic.  (Parent’s testimony)

The student has had the same classroom teacher for both the 2009-2010 and 2010-2011
school year. In the 2009-2010 school year the student had 12 students in her classroom
with a teacher and aide. The student’s teacher noted that during the student’s first year at
School A the student was non-compliant in making social relationships with students and
staff, she would not comply with sitting at a desk or in a seat and several calls needed to
be made to the parent to assist in getting the student to comply.

testimony)

The teacher noted during the student’s second year (2010-2011) the student’s behavior
has improved. The student transitions into the classroom more easily. She sits and
completes her work. The student makes 90% or better on all of her tests. She has done
well with multiplication in single and double digits. She is able to communicate and
clarify her desires and problems. The student has become more social with other
student’s in her classroom. The student can be redirected. The student able to see the
school counselor anytime she needs. She gets up and lets the teacher know she needs to
talk and is allowed to leave to see the counselor. The student now knows the building and
school staff and moves through the building lining up and leaving with the group. She
comes into the room by herself. The student is in a self-contained classroom for all of her
academics. She interacts with non-disabled peers during events in the school. Her
interaction with those students is generally without problem. testimony)

The student can be verbally confrontational with other students in expressing her opinion.
There are currently thirteen students in her classroom with one teacher and two aides.
Cognitively, the student is older than she appears to be in her evaluations. She makes
good analysis and acts quite mature. The student’s cognitive abilities are the highest of
those students in her classroom. The class is between the second and third grade level.
The student is operating at about the fourth grade level. Sometimes the student’s
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wandering and disruptive behavior still manifest but not to the degree of her first year. at
School A. testimony)

In March 2011 an independent neuropsychological evaluation was conducted of the
student. The evaluation confirmed the student’s previous diagnosis of autism. The
evaluation determined the student’s cognitive abilities to be in the borderline range with a
full scale IQ of 71; however, the student’s processing speed was below the other areas
assessed. The student’s academic achievement scores were below average,
commensurate with her cognitive abilities; however, the student’s achievement in written
expression was extremely low. Based upon the student’s autism as it affects her daily
interactions with her peers and her teachers, she is a concrete thinker, whose social
presentation tends to be awkward and may be off-putting to peers her age. Thus, every
attempt should be made to help to increase [the student’s] social relatedness, and this can
be done through a social skills group, and she should be in a full time special education
setting with a low student to teacher ratio of no more than five students to one teacher to
affectively address her academic deficits. The evaluator recommended a program that
can provide social skills training and is skilled at addressing behaviors and concerns of
students with autism. The evaluator interviewed the student and the parent but did not
interview any of the student’s teachers. (Dr. Nelson’s testimony, Petitioner’s Exhibit 7-
11, 7-12, 7-13)

A DCPS school psychologist reviewed the independent neuropsychological evaluation.
As a result of her review of the evaluation and her knowledge of the student the DCPS
psychologist recommended that the student would benefit from “a small student to
teacher ratio with academics taught full-time with specialized instruction for students that
are high functioning. Also the low student to teacher ratio can incorporate the teaching of
strategies to improve problem solving skills to develop strategies to improve attention
and methods to increase retention and organization skills and improve social cues.”
“Participation in a literate, motivating, risk-free classroom environment may assist [the
student] in developing a positive attitude toward writing as well as improving her writing
skills. A literate classroom features student’s written work prominently, is filled with
reading and writing materials and has word lists on the wall. A motivating and risk free
environment is created by the teacher setting an exciting mood that calls for student input
and flexibility on topics and also reinforces and supports the student’s accomplishments.”
Petitioner’s Exhibit 8-7, 8-8)

The parent’s educational advocate conducted an observation of the student’s classroom
on March 16, 2011. She also had a chance to discuss the student’s behavior and success
at School A with her classroom teacher, who confirmed that the student is struggling in
her current environment due to the large classroom setting and transitions throughout the
school day, which are very difficult for the student to handle. The advocate observed the
student refusing to follow classroom instructions, refusing to transition between classes,
humming loudly throughout the observation period, and exhibiting typical characteristics
of a student with autism. The student was constantly attempting to correct the teacher
and asking for an explanation for every instruction she was given. The advocate spoke
with the teacher who said the student is rude and constantly calling out in the classroom
and caused problems that required her to correct and redirect the student daily. On June
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1, 2011, the parent’s educational advocate conducted another observation and again
observed that the student often blurted out her thoughts and required redirection by the
teacher to alter the behavior. testimony)

DCPS convened the student’s annual IEP meeting on May 18, 2011. At this meeting the
parent expressed that she believed the student was in need of more one to one classroom
environment with a more challenging academic program that the student had at School B.
In essence, the parent stated the student’s needs environment the student had at School B
with the academic challenge the student was being provided at School A. (Petitioner’s
Exhibit 14-2)

On June 1, 2011, DCPS convened another IEP meeting for the student. The parent and
her advocate participated in the meeting. The student’s goals in Math, Reading, Written
Expression and Communication/Speech & Language were updated. The IEP team at the
June 1, 2011, meeting reviewed and completed the disability worksheet for autism and
determined the student met the criteria for this disability and the student’s IEP was
amended to reflect the change in disability classification. (DCPS Exhibit 5)

On June 11, 2011, DCPS issued a Prior Written Notice that stated the student would

remain in an out of general education setting and would remain at School A. (DCPS
Exhibit 2)

School A houses the citywide programs for MR, kindergarten through 8™ grade. At
School A there are other student’s with autism. For autistic students their social and
communications skills are of greatest concern and functional and daily living skills are
incorporated in all the IEP academic goals; and in the student’s case her communication
goals now reflect attention to her autism concerns. testimony)

The student’s communication goals in her IEP state the following:

Weaknesses: [the student’s] behavior in language therapy and her special ed.
classroom is socially inappropriate. She talks out at will, taunts her classmates
when she feels like it and inappropriately dominates most group discussions with
spontaneous inappropriate comedic comments. She can but does not follow
directions multi-level directions with numerous variables immediately and
frequently leaves the classroom to pace the hall in front of her classroom when
she becomes agitated or oppositional. [The student] makes frequent articulation
errors that she corrects easily when the errors are brought to her attention. The
use of cognitive academic language needs to be strengthened along with her use
and understanding of the “the verb to be.””

Strengths: [the student] is engaging personable student who articulates her
thoughts and ideas clearly and distinctly. She shows strong skill development in
the area of analytic thinking and auditory comprehension. She interprets
nonverbal communication adequately, uses social scripts as expected and
understands posted and implied rules that are required in curricular and non-
curricular activities. Her understanding of irregular nouns (which was a primary
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goal for her this school year) is much improved and evidenced in her basic
interpersonal communication. Sometimes he needs to be reminded to use the
correct forms of irregular nouns [the student] enjoys learning and knows how to
ask questions for clarification to seek information. She is a positive influence in
group language therapy most of the time. (DCPS Exhibit 6)

The communication goals in the student’s IEP developed June 1, 2011, are:

(1) “...perform a variety of tongue, lip and jaw exercises, upon request, in 4/5
trials, independently.”

(2) “...observe turn taking rules in the classroom or social interactions 80% of
the time.”

(3) “...make relevant contributions to a topic during classroom discussion 80% of
the time.”

(4) “...join and leave an on-going communicative interaction appropriately 80%
of the time.”

(5) “use appropriate strategies for getting attention 80% of the time.”
(6) “...respond appropriately when asked to change her actions 80% of the time.”
“increase her understanding of the copular by 80% accuracy.”

The student’s current IEP has academic goals in the areas of Math, Reading, Written
Expression, Communications/Speech and Language, Health/Physical and Motor
Skills/Physical Development. The IEP did not contain any social emotional goals and
there was no BIP to address the behaviors. The student does not have counseling in her
IEP, although she has access to the school social worker when she choices. (DCPS
Exhibit 6)

The student has been interviewed and is being considered for admission to

located in Rockville, Maryland. is a full time special
education school with a school population of 250 students. has a multiple
learning needs program for students with various disability classifications including
students with autism, ages six through twenty-one. The students at are grouped
by functional level and some earn a certificate; some earn a diploma. In each classroom
the age range of students may be two to three years. The class being proposed for the

‘student has ten students, with a head teacher and an associate teacher each with a degree

in special education and an assistant teacher. The classroom is further supported by a
speech therapist, occupational therapist and behavioral therapist. A social worker is
assigned to the students in two classrooms with 50 % of their time with each class
providing individual and group services. Because the student has higher level of language
and academic skills Ivymount has proposed a classroom where the work is more
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challenging and the students work more independently. All the academics are delivered
in the self-contained classroom. The students go to other places in the school for Music,
Art, PE and Library. The base tuition is for an 11-month program. has
not completed the admission process for the student and would like to continue and
complete the student’s admission process including reviewing additional documentation
and the student’s most recent IEP and a visit to the student’s current school and/or speak
with the student’s current teacher and school staff. The school believes that it can meet
the student’s needs. testimony)

CONCLUSIONS OF LAW:

Pursuant to IDEIA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEIA §1415 (£)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 8 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent -
is seeking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

34 C.F.R. § 300.17 provides that a free appropriate public education or FAPE means special
education and related services that- (a) Are provided at public expense, under public supervision
and direction, and without charge; (b) Meet the standards of the SEA, including the requirements
of this part; (c) Include an appropriate preschool, elementary school, or secondary school
education in the State involved; and (d) Are provided in conformity with an individualized
education program (IEP) that meets the requirements of Sec. 300.320 through 300.324.

Issue (1): Did DCPS deny the student a FAPE by failing to provide an appropriate placement
during the 2009-2010 and 2010-2011 school years.

Conclusion: Petitioner presented sufficient evidence that the student placement and location of
services at least as of the student’s diagnosis of autism in the May 2010 IEP meeting is
inappropriate. Petitioner sustained the burden of proof by a preponderance of the evidence.

The Individuals with Disabilities Education Improvement Act (“IDEA”) of 2004 requires that all
students be provided with a Free Appropriate Public Education (“FAPE”). FAPE means:

8 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the
evidence presented at the hearing, an impartial hearing officer shall determine whether the party seeking
relief presented sufficient evidence to meet the burden of proof.

11






[S]pecial education and related services that are provided at public
expense, under public supervision and direction, and without
charge; meet the standards of the SEA...include an appropriate
preschool, elementary school, or secondary school education in the
State involved; and are provided in conformity with the
individualized education program (IEP)...”

20 U.S.C. § 1401(9), 34 C.F.R. § 300.17, 30 DCMR Sec. § 3001.1.

Special education is defined as “specially designed instruction, at no cost to parents, to
meet the unique needs of a child with a disability.” 20 U.S.C. § 1401(28), 34 C.F.R. § 300.39,
30 DCMR Sec. § 3001.1. The FAPE requirement is satisfied when the State provides
personalized instruction that is reasonable calculated to permit the child to benefit educationally.
See Hendrick Hudson Board of Education v. Rowley, 458 U.S. 176, 203-204 (1982).

Additionally, pursuant to D.C. MUN. REGs. tit. 5, § 3010.2 (2003), DCPS “shall implement an
IEP as soon as possible after the meeting where the IEP is developed...” Pursuant to 34 C.F.R. §
300.115(a), DCPS “must ensure that a continuum of alternative placements is available to meet
the needs of children with disabilities for special education and related services.

A school district is not required to implement a program that will maximize the handicapped
child's potential. Rowley, 458 U.S. at 198-99. Rather, a handicapped child has a right to
"personalized instruction with sufficient support services to permit the child to benefit
educationally from that instruction." Rowley, 458 U.S. at 203. Rowley explained that implicit in
the congressional purpose of providing access to a 'free appropriate public education' is the
requirement that the education to which access is provided be sufficient to confer some
educational benefit upon the handicapped child.. . .We therefore conclude that the 'basic floor of
opportunity' provided by the Act consists of access to specialized instruction and related services
which are individually designed to provide educational benefit to the handicapped child.”
Rowley, 458 U.S. at 200-02.

Ms. Gordon testified the student displayed behavioral difficulties during her initial year at
School A but confirmed the student’s behaviors have improved in the current school year.
Nonetheless, the student’s behaviors of wandering outside the classroom, shouting out in class
and sometimes being non-compliant have persisted, although to a lesser degree than during her
first year. Ms. Gordon also testified that that student is in a classroom where she has
significantly greater cognitive and academic abilities than the other students. The student is
clearly more mature than the other students. The parent credibly testified that in the current
school year prior to the due process complaint being filed the teacher, school counselor and even
school principal were still calling her to assist in addressing the student’s behaviors. In addition,
the student has been suspended this school year for disruptive behaviors.

March of 2010 was when the student was first diagnosed with autism, which explained her
behaviors including her discomfort with the large school environment, being in close proximity
to other children, and her disruptions in the classroom. The doctor from Children’s stated,
“regarding [the student’s] behavioral problems, we feel that the environment that she has been
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placed in is a change and contributes to her acting out. If she was in a smaller setting or in a
smaller group such as before, this problem would probably not be evident.”

DCPS was clearly aware of the student’s diagnosis of autism and the concern of her doctor over
her current school placement by the May 2010 IEP meeting. In that meeting the school
psychologist specifically stated that based on the March diagnosis by Children’s the student’s
needs needed to be re-examined. Instead, DCPS did nothing, allowing the student to stay in an
environment that was clearly inappropriate.

Dr. Nelson in her neuropsychological evaluation indicated that the student requires a program
tailored to her autism that has a small student to teacher ratio. This is what the parent has been
requesting from the time that she realized the student needed a change in program.

Both the school nurse and the school psychologist indicated to the MDT team their concern that
the student’s programming take into account her autism. This is sufficient evidence to show that
by a preponderance of the evidence, the student’s current placement at School A is inappropriate.
The student’s continued placement at School A, in light of her continued disruptive behaviors
and wandering out of the classroom, which are not effectively being addressed, along with the
student being in a classroom where she is apparently not with students of her own cognitive and
academic levels demonstrate that the student is in an inappropriate placement and location of
services and the student is being denied a FAPE.

Petitioner has proposed that the student be placed at Ivymount School. However, at the time of
the hearing the student had not been accepted to the school and thus the Hearing Officer cannot
place the student in a school to which the admission process is not complete and an offer of
acceptance has not been made. Thus, the Hearing Officer directs that DCPS convene an IEP
placement meeting to determine an appropriate placement and consider any proposed placements
presented by the parent.

Issue (2): Did DCPS deny the student a FAPE by failing, in May of 2010, to tailor her IEP to
her autism?

Conclusion: The student’s IEP for the 2010-2011 school year was inappropriate and did not
effectively address the student’s needs. Petitioner sustained the burden of proof by a
preponderance of the evidence.

The IEP is the central part of the special education process and the failure to develop an
appropriate IEP is a substantive denial of a Free Appropriate Public Education (“FAPE”). 20
U.S.C. § 1401 (9) (FAPE consists of special education and related services that are provided in
conformity with the student’s IEP, which in turn is to be developed according to a student’s
unique educational needs); 34 C.F.R. § 300.17; D.C. Mun. Regs. Tit. 5 § 3000.1. See also Scott
v. District of Columbia, (D.C. Cir.) 03-1672 DAR (March 31, 2006); and Board of Education of
the Hendrick Hudson Central School District v. Rowley, 458 U.S. 276, 182 (1982) (“The free
appropriate public education required by the Act is tailored to the unique needs of the
handicapped child by means of an Individualized Educational Program (“IEP”)).
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Additionally, the public agency must also ensure that an appropriate IEP is in place for the
beginning of each school year. 20 U.S.C. § 1414 (d) (4) (A) (i); 34 C.F.R. § 300.323 (a); and
D.C. Mun. Regs. Tit. 5 § 3010.1.

Under these guidelines, the student’s IEP is inappropriate and incomplete, and has been since the
May 2010 meeting because it was not altered to take into account the student’s autism and the
severe impact it has on her educational success. Even DCPS’s own psychologist indicated
during the meeting that she believed that the student’s educational programming should be
revisited based on the diagnosis by Children’s that the student was autistic. She was aware, as
the rest of the team, how poorly the student was currently doing at School A under the IEP she
had at the time and that the student needed more than what School A was able to offer. The
student’s IEP goals and objectives should have been re-written to take into account the autism
diagnosis. However, that was not done.

During the May 2010 IEP meeting, the parent made it clear that she disagreed with the IEP
because she did not feel it was adequately addressing the student’s recent diagnosis or the
manifestations of that disability. The parent has requested time and time again that something
more or different be done to address her daughter’s needs. The IEP goals remained unchanged
from the previous IEP. DCPS failed to develop an appropriate IEP for the student. This has
resulted in harm to the student, and a deprivation of educational benefit.

The recent IEP developed by DCPS on June 11,2011, does include specific communication
goals that appear to address the student behaviors that are a function of her autism disability.
Prior to this recent IEP these needs of the student were not being effectively addressed. In
addition, the student’s IEP contains no social emotional goals. Although the student appears,
based on Ms. Gordon testimony, to regularly seek out the school counselor to address her
frustrations in classroom, there are no defined goals or specific services to address what seems to
be ongoing social/emotional concerns.

The IEP is the centerpiece or foundation of special education. It is the guidebook that tells what
services will be rendered, by whom in what manner and for what time period. If the IEP is not
complete or is inappropriate then the services will not be effective and will result in a loss of
educational benefit and a denial of FAPE.

20 U.S.C. 1414(a)(i) defines Individualized Education Program as a written statement for each
child with a disability that is developed, reviewed, and revised in accordance with this section
and that includes a statement of the child’s present levels of academic achievement and
functional performance.” It includes measurable goals, statements of related services, assistive
technology and other appropriate accommodations. It is developed by the IEP team which
consists of the child’s parent, general education teachers, LEA special education teachers and
anyone deemed as a necessary participant by reason of the services provided to the student. The
IEP is the centerpiece or main ingredient of special education services.

Under the theory of compensatory education, "courts and hearing officers may award educational

services ... to be provided prospectively to compensate for a past deficient program." "the inquiry
must be fact-specific and, to accomplish IDEA's purposes, the ultimate award must be
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reasonably calculated to provide the educational benefits that likely would have accrued from
special education services the school district should have supplied in the first place.”" Reid, 401
F.3d 522 & 524. To aid the court or hearing officer's fact-specific inquiry, "the parties must
have some opportunity to present evidence regarding [the student's] specific educational deficits
resulting from his loss of FAPE and the specific compensatory measures needed to best correct
those deficits." Id. at 526.

Compensatory Education is an equitable remedy crafted to remedy educational deficit created by
“an educational agency’s failure over a given period of time to provide FAPE to a student” Id.
“Appropriate compensatory education must be reasonably calculated to provide the educational
benefits that likely would have accrued from special education services the school district should
have provided in the first place.” Id. The student’s right to receive compensatory education is
reasonable in light of DCPS’ continued failure to provide FAPE to this student.

In this case, Petitioner included a compensatory education plan with her disclosures but failed to
present evidence of how the harm to the student would be ameliorated by the plan proposed.
This leaves the Hearing Officer guessing as to the appropriate remedy in compensatory
education. Rather than grant an award that is not fact specific the Hearing Officer directs that
DCPS conduct an comprehensive psychological evaluation of the student within ninety days of
the student being in her new placement and Petitioner is allowed to file a complaint to seek
compensatory education for the denials of FAPE noted herein once that evaluation is completed.
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ORDER:

1. Within thirty (30) calendar days of the issuance of this Order DCPS shall convene an
IEP/placement meeting and determine an appropriate placement/location of services for
the student for the remainder of ESY and for the 2011-2012 school year.

2. Within ninety (90) calendar days of the student being placed in her new placement/
location of services DCPS shall conduct a comprehensive psychological evaluation of the
student for purposes of determining the student’s current academic, social/emotional and
behavioral functioning and her progress in the new placement and review and revise the
student’s IEP as appropriate.

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §1415(3i)(2).

Coles B. Ruff, Esq.
Hearing Officer
Date: July 2, 2011
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, Second Floor
Washington, DC 20002

Petitioner,
Hearing Officer: Kimm Massey, Esq.
v _
Case No: i
DISTRICT OF COLUMBIA PUBLIC SCHOOLS, ;
Respondent.
HEARING OFFICER DETERMINATION
BACKGROUND AND
PROCEDURAL HISTORY
Student is a year-old adult male student, who is currently attending a full-time private

school as a unilateral placement.

On May 16, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that DCPS

denied Student a free appropriate public education (“FAPE”) by failing to provide Student with -

an appropriate placement. As relief for this alleged denial of FAPE, Petitioner requested
reimbursement for Student’s unilateral placement, as well as funding for and transportation to the
unilateral placement for, at a minimum, SY 2011/12.

On May 26, 2011, DCPS filed its Response to the Complaint. In the Response, DCPS asserted
that it provided Student with a FAPE at all times, that Petitioner failed to give proper notice of
the unilateral placement, and that tuition reimbursement is not warranted. DCPS further asserted
that it provided Student with a FAPE at a specified private school until April 5, 2011, but
Student only went to school for 14 days between October 2010 and April 2011 despite DCPS’s
efforts to encourage attendance, so DCPS determined that the private school was no longer an
appropriate location and placed Student at his neighborhood DCPS school.

On June 16, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. Petitioner
acknowledged that it failed to provide a 10-day notice of Student’s unilateral placement but
asserted that DCPS had notice at least by the date of the Complaint. Petitioner also disputed
DCPS’s position that Student’s neighborhood DCPS school can provide him with the full-time






specialized instruction his IEP requires. The hearing officer issued the Prehearing Order on June
16,2011.

By their respective disclosure letters dated July 7, 2011, Petitioner disclosed eighteen documents
(Petitioner’s Exhibits 1 — 18), and DCPS disclosed six documents (Respondent’s Exhibits 1 - 6).

The hearing officer convened the due process hearing on July 14, 2011." Respondent’s Exhibits
and Petitioner’s Exhibits 1-5, 9, 12 and 15-18 were admitted into the record without objection.
Petitioner’s Exhibits 6, 10-11 and 14 were admitted over DCPS’s relevance objection.
Petitioner’s Exhibits 7-8 and 13 were voluntarily withdrawn by Petitioner after DCPS objected to
the documents on relevance grounds.

The hearing officer received opening statements and Petitioner’s testimonial evidence, then
DCPS made a motion for a directed finding. After receiving argument for and against the
motion, the hearing officer denied the motion based upon the documentary evidence. Thereafter,
the hearing officer received DCPS’s testimonial evidence and closing statements from both
parties prior to concluding the hearing.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”), 20 U.S.C.

§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issue to be determined is as follows:

1. Did DCPS fail to provide an appropriate location of services for Student from April of
2011 moving forward?

FINDINGS OF FACT

~ After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Student is a Student is a year-old adult male student. During the initial portion
of SY 2010/11, Student attended one private full-time special education school at
DCPS’s expense. Then Student asked to be transferred to another private school, and
pursuant to an October 20, 2010 Prior to Action Notice, Student began attending a second
private full-time special education school at DCPS’s expense in November 2010,
Thereafter, between November 16, 2010 and April 5, 2011, Student accrued 64

! Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.






unexcused absences and 4 excused absences from the second private school, for a total of
68 absences.’

2. Student has attended grade twice and will be in the grade for the third time
during SY 2011/12. Student presently resides with his mother and has joint custody of
his 19-year old son.?

3. Student’s current IEP is dated April 5, 2011. The IEP identifies Student’s primarily
disability as specific learning disability (*SI.D”) and requires Student to receive 26.5
hours per week of specialized instruction outside general education and .75 minutes per
day of behavioral support services outside general education.’

4. On April 5, 2011, DCPS convened an MDT meeting for Student. At the meeting, the
team noted that Student had accumulated 68 absences from school, that all rights under
IDEA had transferred to Student when he turned 18, that Student was over 18 and
electing not to attend school, that Student had also elected not to attend the MDT meeting
although he had been notified through 3 modalities, and that DCPS had made weekly
attempts to get Student io attend school. The LEA determined to assign Student to assign
his home school and instructed the private school Student had been attending to stop
billing DCPS and discharge Student immediately. DCPS indicated that when Student
decided he wanted to begin attending school, he could attend his home school and DCPS
would conduct a 30-day review. However, DCPS did not provide any details concerning
the special education program at, or any other aspects of, the neighborhood school, as
there was no discussion about the neighborhood school and what it could offer.’

5. Student acknowledges that the LEA Progress Monitor for the second private school he
attended at DCPS’s expense during SY 2010/11 called him frequently during his tenure
at that school. According to Student, he and the Progress Monitor primarily talked about
Student’s transportation and how he was doing in school. ¢

6. On April 5, 2011, DCPS issued a Prior Written Notice indicating that the private school
Student was attending at the time was no longer appropriate because Student was not
making himself available to benefit from the special educational services being provided.
Also on April 5, 2011, DCPS issued a Prior to Action Notice changing Student’s location
of service to his neighborhood DCPS school.”-

7. The DCPS Progress Monitor for Student’s second private school during SY 2010/11
issued the Prior Written Notice for Student’s neighborhood DCPS school after speaking
with the SEC at the neighborhood school about Student’s IEP, The SEC advised the
Progress Monitor that the school could implement the IEP. The neighborhood high

2 Testimony of Student; testimony of DCPS Progress Monitor; Petitioner’s Exhibit 3; Respondent’s Exhibit 3.
¥ Testimony of Student.

* Respondent’s Exhibit 1,

? Respondent’s Exhibit 2; testimony of advocate.

® Testimony of Student.

" Respondent’s Exhibit 4.






school serves ED and LD students, and it offers all the required courses a student needs
to earn 2 DCPS diploma. However, the Progress Monitor is not sure whether Student
would have been placed in a self-contained class at the neighborhood school, or a serlf-
contained class with some inclusion. Moreover, the Progress Monitor believes Student
would have had lunch, recess, and his electives with non-disabled peers. The SEC told
the Progress Monitor that there would be 8 to 13 students in Student’s class, and that
there would be a 30-day review meeting to determine whether Student continued to
require the amount of behavioral services listed on his IEP.®

8. Prior to issuing the Prior Written Notice to Student’s neighborhood school, the DCPS
Progress Monitor referred Student to an alternative program that Student could have
attended for an additional year to earn a Certificate of Attendance and on-the-job training,
even though the Progress Monitor was aware that Student is on the diploma track.’

9. Petitioner’s educational advocate contacted a former colleague, who works as an
' educational aide at Student’s neighborhood DCPS high school, and told the aide of
Student’s background. The aide informed the advocate that LD students can obtain a
- diploma from the neighborhood school if they go to regular education courses for core
content because they need to earn Carnegie units, which led the advocate to conclude that
the neighborhood school would provide Student with a combination of inclusion services
and resource classes. The aide informed the advocate that there is no self-contained LD
program at the neighborhood school, and one of the advocate’s current colleagues from
her office also advised the advocate of the lack of a self-contained program at the
neighborhood school. However, the advocate never contacted the SEC at the
neighborhood school to inquire about possible implementation of Student’s program, nor
did the advocate ask the LEA Progress Monitor who had worked with Student at his last
private school about whether the neighborhood school could implement Student’s IEP.
As a result, the advocate has never officially learned whether the neighborhood school
has a program that can meet Student’s needs because she has not talked to any of the
officials at or for the school.'®

10. Student believes that because of his LD, it takes him a while to understand things. He
feels that he cannot learn when there are a lot of people around, because he gets
distracted or frustrated. Hence, Student always tries to get in a small setting. Student
does not believe his neighborhood DCPS high school is a good school for him because he
feels the school is too violent, has too many offenders, is too large, and is too populated."!

11. Subsequent to Student’s April 5, 2011 MDT meeting, Parent found Student’s current
unilateral placement, and the advocate learned from Parent on or about May 26, 2011 that
Student had begun attending the unilateral placement. On May 26, 2011, Petitioner’s
educational advocate sent an email to the Progress Monitor for Student’s second private
school during SY 2010/11. The email inquired to whom Student’s case had been

® Testimony of DCPS Progress Monitor.
. ? Testimony of DCPS Progress Monitor.

1% Testimony of advocate.

"! Testimony of Student.






assigned and indicated that the advocate needed to set up a placement meeting for
Student because he had begun attending another school. The email did not indicate what

school Student was attending. Between the April 5, 2011 MDT meeting and the
advocate’s May 26, 2011 email, the advocate never contacted DCPS to discuss placement
or placement options for Student.'

12. The staff at the unilateral placement conducted an interview of Student in mid-April 2011
and later sent an acceptance letter to Parent and the educational advocate. Student began
attending the unilateral placement in May, approximately 2-3 weeks after the interview.,
Hence, Student attended the unilateral placement for approximately 1% months at the end
of 8Y 2010/11. The Director of Admissions at the unilateral placement told the DCPS
Progress Monitor assigned to the unilateral placement that Student had been accepted to
the program, but the Director of Admissions does not recall exactly when he shared this
information with the Progress Monitor. Moreover, the Director of Admissions never sent
a copy of Student’s acceptance letter to DCPS or the DCPS Progress Monitor.'?

13. Student and/or his representatives did not provide DCPS with 10-day notice of his intent
to begin attending the unilateral placement,

14. Student likes his current unilateral placement, where he is learning auto mechanics that
he intends to use to support his family. Student believes his attendance at the school has
been good, except for on the two occasions when he was locked up. Student has learned
to do a full tune-up and other helpful information in the auto mechanics program.
Student is working on a high school diploma at the school, and he is scheduled to
graduate at the end of SY 2011/12 because he has 14 credits.'

15. The most recent educational evaluation included in the record for Student is dated June 4,
2010, and was administered when Student was 18 years old. Student’s performance on
the Woodcock-Johnson III Tests of Achievement administered during the evaluation
resulted in the following grade equivalencies (“GE”™): Oral Language — 12.9 GE
(Average range); Broad Reading — 3.0 GE (Very Low range); Broad Math — 6.9 GE (Low
Average range); Broad Written Language — 2.7 GE (Very Low Average range);
Academic Skills — 4.0 GE (Very Low range); Academic Fluency — 2.9 GE (Very Low
range); and Academic Applications — 4.3 GE (Low range)."’

16. The most recent comprehensive psychological evaluation included in the record for
Student is dated December 30, 2009, and was administered when Student was 17 years
old. The evaluation included intelligence testing, the Test of Variables of Attention,
Conners’ Continuous Performance Test, Mesulam’s Verbal and Nonverbal Cancellations
Test, Conners’ Teacher Rating Scale, BASC-2 Teacher Rating Scale and Self-Report,
Behavior Rating Inventory of Executive Function-teacher form, the Adolescent
Psychopathology Scale, and the Rorschach Inkblot Test.

2 petitioner’s Exhibit 17; Testimony of advocate; testimony of Student,
" Testimony of Director of Admissions at the unilateral placement.

" Testimeny of Student.

'* petitioner’s Exhibit 5.






Student’s performance on the Wechsler Adult Intelligence Scale III resulted in a
Full Scale IQ of 72 (Borderline range), a Verbal IQ of 75 (Borderline range), and a
Performance IQ of 73 (Borderline range). On the WISC-1V factors, Student obtained a
Verbal Comprehension Index (82) and Perceptual Organization Index (78) scores in the
Borderline range, a Working Memory Index score (61) in the Mentally Retarded range,
and a Processing Speed Index score {81) in the Low Average range, which led the
evaluator to oping that Student’s true overall intellectual ability probably better estimated
by his Verbal Comprehension score than his Full Scale IQ score.

Ultimately, the evaluator rendered the following diagnoses on Axis I: Learning
Disorder Not Otherwise Specified; Attention Deficit Hyperactivity Disorder,
predominantly inattentive type; and rule out Somatization Disorder.'®

17. At the time of Student’s previous MDT meeting on May 19, 2010, Student was attending
the same full-time private special education school he attended at the start of SY 2010/11.
The team members from that private school noted Student’s attendance issues, and
Student’s clinical therapist stated that he had checked out and was not vested in the
programming. Nevertheless, the team was of the opinion that Student continued to need
a small therapeutic milieu with a small student to teacher ratio that could address his
academic needs. DCPS took the position that Student could access the general education
curriculum with his non-disabled peers and that Student no longer required a therapeutic
setting to access the general education curriculum. In taking this position, DCPS noted
Student’s failure to take advantage of the programming that was being offered to him at
the private school he was attending at DCPS’s expense. The DCPS/LEA Progress
Monitor wanted to reduce the IEP hours for Student based on her opinion that Student
could access some of his classes with his non-disabled peers, but the rest of the team
were not in agreement. In the end, Student agreed to go to school on time and attend all
of his classes.'’

18. On May 19, 2010, DCPS issued a Prior Written Notice indicating that Student’s location

of services was his neighborhood DCPS high school, which the Notice indicated was a
placement in a combination and resource setting.'®

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. Location of Services
Under IDEIA, a public agency must provide an appropriate educational placement for each child

with a disability, so that the child’s needs for special education and related services can be met.
See 34 C.F.R. § 300.17; 34 C.F.R. §§ 300.114-300.120.

16 petitioner’s Exhibit 9.
17 petitioner’s Exhibit 6.
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If an adult student with a disability, who previously received special education and related
services under the authority of a public agency, enrolls in a private school without the consent of
or referral by the public agency, a hearing officer may require the agency to reimburse the
student for the cost of that enrollment if the hearing officer finds that the agency had not made
FAPE available to the child in a timely manner prior to that enrollment and the private placement
is appropriate. 34 C.F.R. § 300.148(c). However, such reimbursement may be reduced or
denied if, inter alia, at least 10 business days prior to the removal of the student from public
school the student did not give written notice to the public agency of his/her rejection of the
placement proposed by the public agency and his/her intent to enroll in a private school, or upon
a judicial finding of unreasonableness with respect to the actions taken by the student. See 34
C.F.R. § 300.148(d).

In the instant case, Petitioner asserts that DCPS provided Student with an inappropriate
placement on April 5, 2011 because Student’s neighborhood DCPS high school cannot provide
the full-time services and therapeutic setting that Student requires. As an initial matter, the
hearing officer notes that Student’s current IEP does not require a therapeutic setting, although
there is evidence in the form of previous Meeting Notes tending to establish that back in May of
2010 Student’s MDT was of the opinion that he required a therapeutic setting. In any event,
however, Petitioner failed to present evidence demonstrating whether or not Student’s
neighborhood DCPS high school currently can provide a therapeutic setting. Petitioner
presented documentary evidence tending to demonstrate that back in May of 2010 the
neighborhood school would have provided Student with a combination and resource setting
because DCPS believed Student could access the curriculum without therapeutic supports, but
the programs offered by particular DCPS schools can change over time, and Petitioner presented
no evidence tending to establish whether or not the neighborhood school currently offers
programming that would provide a therapeutic setting for Student.

Petitioner also failed to present reliable evidence proving that the neighborhood DCPS high
school cannot provide the full-time out of general education services required by Student’s
current IEP. Petitioner’s evidence on this issue consisted primarily of information provided to
Petitioner’s advocate by the advocate’s former colleague who is employed as an educational aide
at the neighborhood school and by the advocate’s current colleagues who are also advocates. At
best, this information is less than reliable, and the advocate candidly acknowledged at the due
process hearing that she had never spoken with any DCPS official for or at the neighborhood
school to determine whether the neighborhood school offers programming that can meet
Student’s needs. The only other evidence Petitioner presented on this issue is the evidence noted
above concerning the type of programming the neighborhood school could offer back in May of
2010. '

Although DCPS attempted to present testimony concerning the neighborhood school’s ability to
implement Student’s IEP, it was clear to the hearing officer that the witness offered, the DCPS
Progress Monitor for Student’s second private school during SY 2010/11, had no first-hand
knowledge of the programming offered by the neighborhood school and was attempting to relay
the information she had previously gained from the SEC at the neighborhood school but was not
exactly sure of all the details. In any event, DCPS does not bear the burden in this proceeding of






demonstrating the appfopriateness of the programming at the neighborhood school, especially
not where, as here, Petitioner has failed to present reliable and currently relevant evidence
tending to prove the lack of appropriateness of the programming.

Based on the evidence and/or lack of evidence outlined above, the hearing officer concludes that
Petitioner has failed to meet its burden of proving that DCPS provided Student with an
inappropriate placement on April 5, 2011. Hence, the hearing officer will deny Petitioner’s
request for reimbursement for Student’s unilateral placement, as well as Petitioner’s request for
funding for and transportation to the unilateral placement for, at a minimum, SY 2011/12.
However, as some of the evidence in this case does tend to call into question whether Student’s
neighborhood DCPS high school currently can implement Student’s IEP, the hearing officer will
order DCPS to convene a meeting to discuss and determine whether the neighborhood school can
implement Student’s IEP, and if it cannot, then to discuss and determine an appropriate location
of services for Student. DCPS will be required to produce, either in person or by telephone,
representative(s) from the neighborhood school who can speak with certainty about the programs
which are and are not available at the school. Moreover, Student will be required to attend the
meeting, and if he fails to do so, then DCPS may but will not be required to move forward with
the meeting until such time as Student makes himself available to participate.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. Within 20 calendar days of the issuance of this Decision and Order, DCPS shall convene
an MDT meeting to discuss and determine whether the neighborhood school can
implement Student’s IEP, and if it is determined that the neighborhood school cannot
implement Student’s IEP, then the team shall discuss and determine an appropriate
location of services for Student. DCPS shall produce at the meeting, either in person or
by telephone, at least one representative from the neighborhood school who can speak
with certainty about the programs which are and are not available at the school.
Moreover, Student shall attend the meeting, and if he fails to do so, then DCPS may but
will not be required to move forward with the meeting until such time as Student makes
himself available to participate.

2. All claims and requests for relief in Petitioner’s May 16, 2011 Complaint are DENTED
AND DISMISSED WITH PREJUDICE.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 US.C. §
1415(i).






Date: 7/28/2011 s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed April 4, 2011, on behalf of an

'year old student (the “Student”) who resides in the District of Columbia with her parents,
the Petitioners. She currently attends a non-public school for children with learning disabilities
(the “Private School”) located in the District of Columbia.

Petitioners claim that DCPS has denied the Student a free appropriate public education
(“FAPE”) by: (a) failing to complete the initial evaluation process for IDEA eligibility in a
timely manner; and (b) failing to find her eligible for special education and related services, and
thus failing to propose an individualized education program (“IEP”) or placement for the
Student. Petitioners seek reimbursement for their parental placement of the Student at Private
School for the 2010-11 school year.

DCPS filed a late Response on May 10, 2011, following the end of the. 30-day resolution
period. DCPS asserts (inter alia) that it complied with the statutory 120-day requirement for

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






evaluating and determining eligibility under the IDEA. DCPS states that it first held an eligibility
meeting on October 20, 2010, convened additional meetings thereafter, and ultimately issued a
Prior Written Notice denying eligibility on April 4, 2011.

A resolution session was also held on April 14, 2011, which did not resolve the
Complaint, and the statutory resolution period ended as of May 4, 2011. A Prehearing
Conference (“PHC”) was then held on May 12, 2011; the parties filed five-day disclosures on
May 27, 2011; and the Due Process Hearing (“DPH”) was scheduled for June 6 and 9, 2011.
Petitioner elected for the hearing to be closed.

The DPH convened as scheduled on June 6 and 9, but the parties were not able to
complete the case in that timeframe. A third hearing session was then scheduled for June ,27, the
next available date for both parties. A motion for continuance was filed on June 13 requesting an
extension of the 45-day HOD timeline to July 7, 2011, in order to accommodate the additional
DPH session and allow sufficient time to present arguments and prepare the decision. The
motion was granted; the additional hearing session was then held on June 27; and the parties
submitted written closing arguments on June 29, 2011.

At the DPH, the following Documentary Exhibits were admitted into evidence:
Petitioner’s Exhibits: P-1 through P-57.2
Respondent’s Exhibits: R-1 through R-23 (without objection).

In addition, the following witnesses testified on behalf of each party:

Petitioners’ Witnesses: (1) Parents-Petitioners; (2) Speech-
Language Pathologist (“Private SLP”); and (3) Curriculum

Specialist, Private School.

Respondent’s Witnesses: (1) Special Education Teacher; (2)
Occupational Therapist (“OT”); (3) Special Education Coordinator
(“SEC”); (4) School Psychologist; and (5) Speech-Language
Pathologist (“DCPS SLP”).

? Exhibits P-19 through P-24 were admitted over DCPS’ objections. Exhibits P-54 through P-57
were admitted without objection as supplemental disclosure documents at the final DPH session on June
27, 2011.






II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is July 7, 2011.

III. ISSUES AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in
the following issues being presented for determination at hearing: >

(1)  Timeliness of Initial Evaluation. — Did DCPS deny the Student a FAPE
by failing to complete the initial IDEA evaluation process in a timely
manner, i.e., within 120 days from the date that the Student was referred
for an evaluation or assessment, pursuant to D.C. Code § 38-2561.02 (a)?

(2)  Eligibility Determination. — Did DCPS deny the Student a FAPE by
failing to find the Student eligible for special education and related
services, and thus failing to propose an IEP or placement?

A3) Parental Private Placement. — Is Private School a proper placement for
the Student?

As relief, the Complaint requested: (a) reimbursement for all costs associated with the
parental placement at Private School for the 2010-11 school year, including related costs and
services; and (b) prospective placement at Private School for the remainder of the 2010-11
school year'and the 2011-12 school year. Since the 2010-11 school year has now been
completed, at hearing and in written closing argument, Petitioners clarified that they are now
seeking (i) reimbursement of costs for the full 2010-11 school year, and (ii) judicial recognition

that Private School is the Student’s current educational placement under the IDEA.

* Petitioners’ counsel represented at the PHC that Petitioners did not assert any separate claims under
Issues B and D on page 10 of the Complaint (alleging that DCPS “predetermined” the Student’s eligibility status,
and that it failed to follow recommendations and conclusions contained in the evaluations), but rather that such
allegations and/or evidence would be subsumed within the other issues specified above. This was confirmed in the
Prehearing Order issued May 25, 2011.






IV. FINDINGS OF FACT

1. The Student is an - -year old student who resides in the District of Columbia with her
parents, the Petitioners. She currently attends a non-public school for children with
learning disabilities (the “Private School”) located in the District of Columbia.

2. From kindergarten through 2nd grade, the Student attended another non-public school
located in D.C. (“Former School”). She began attending Private School at the beginning
of the 2010-11 school year. P-1; Parents Test.

3. During kindergarten (2007-08 school year), Petitioners began to observe that the Student
struggled with academic work, despite having tested in the very superior range on the
Wechsler Preschool and primary Scale of Intelligence-Third Edition (WPPSI-III). See
P-1; P-2; P-3; Parents Test.

4. In June 2008, the Student received a neuropsychological evaluation. P-9. The evaluator
diagnosed the Student as having (a) Attention Deficit Hyperactivity Disorder
(“ADHD”), with features of inattention, impulsivity, and executive dysfunction; and (b)
a Learning Disorder, NOS. Id.,, p. 10. With respect to intellectual functioning, the
evaluator found that the Student had a General Ability Index (GAI) of 146 and a Full
Scale IQ of 132, both in the 99%+ percentile. Id, p. 4. Given the large discrepancies
between the Student’s various index scores, the evaluator found that the GAI gave a
more accurate estimate of her intellectual potential. Id.

5. During the remainder of 1* grade (2008-09 school year), the Student received weekly
occupational therapy and worked with a tutor focusing on reading issues, using the
Wilson Reading System and materials from Linda Mood Bell. P-1; P-11; Parents Test.

6. During 2" grade (2009-10 school year), the Student continued to struggle academically.
She was unable to keep up with the writing and math work required of her at school. P-
1; Parents Test. As a result, Petitioners decided to obtain additional evaluations. /Id.

7. In April 2010, the Student received a Comprehensive Speech and Language Assessment,
which revealed a significant disparity between her auditory comprehension and auditory
reasoning, as well as significant word retrieval deficits and linguistic executive

functioning limitations. See P-13; Private SLP Test.






8. Also in April 2010, the Student received an updated Occupational Therapy Evaluation,
which found deficits impacting her current academic performance. See P-12.

9. On or about June 22, 2010, Petitioners enrolled the Student as a non-attending student in
DCPS and requested that she be evaluated to determine eligibility for special education
and related services. Petitioners provided DCPS with copies of all existing evaluation
materials and completed a standard DCPS referral package for non-public students. See
P-15; Parents Test.

10. The DCPS-mandated referral package Petitioners submitted included detailed reporting
from the instructional staff at Former School. P-15, pp. 11-16. According to the report,
the Student was performing Below Average compared to grade-level expectations in
Listening Comprehension, Written Expression, Math Calculation, and Math Reasoning.
Id, p. 11. The report also identified weaknesses in comparison to other students in the
same grade in listed areas including Listening Comprehension, Written Expression,
Speech, Auditory Discrimination, Memory, Visual Motor Coordination,

~ Social/Emotional, and Attention/Organization/Activity Level. Id,, p. 12. And all of these
deficits were reported in the context of a small, individualized school with special
education resource support integrated into the school day. Id., pp. 11-12; Parents Test.*

11. On or about August 4, 2010, in response to Petitioners’ submission and request, DCPS
convened a Student Evaluation Planning (“SEP”) meeting. Petitioners submitted a
Consent for Initial Evaluation, and the team agreed to review the existing evaluations
and conduct a classroom observation. See P-1; P-27; Parents Test.; SEC Test.

12. On or about August 5, 2010, DCPS completed an Analysis of Existing Data, based
largely on information taken from the January 2010 Progress Reports for the 2009-10
school year issued by the Former School. See R-8; P-56; SEC Test. On or about August
13, 2010, the Student also received an updated Educational Evaluation, consisting of a
WI-III assessment of her academic achievement. R-5.

13. In early October 2010, DCPS completed reviews of the independent OT evaluation and

independent psycho-educational assessments. See R-4, R-6.

* The report noted that the Student “is a bright student, but needs accommodations and interventions to
function in the regular classroom.” P-15, p. 11. Among the interventions used by Former School as listed in the
report were: consultation with specialists; tutoring; adjusted workload; modifying methods, materials, and
presentations; and change of text/materials. Id. See also Parents Test.






14. On or about October 20, 2010, DCPS convened a meeting of the Student’s MDT/IEP
Team — without the parents present — to review the evaluations and determine eligibility
for special education. No notes of the meeting were submitted into evidence. Following
the meeting, DCPS issued a Prior Written Notice (“PWN”) — Identification, refusing to
identify the Student as a student with a disability under the IDEA. R-18. The PWN
stated that the “MDT team has determined that [Student] is not eligible for special
education based on information gathered from evaluations, observations, and
documentation provided.” Id. DCPS concluded that the Student “did not meet the
criteria of OHI or SLD based on her current academic performance and evaluation
results.” Id. It further explained that the Student “functioned at grade level in subject
areas which include math, language arts, writing, and PE.” Id,

15. Inresponse to the 10/20/2010 PWN, Petitioners filed a due process complaint on
10/29/2010 challenging the eligibility determination, but withdrew the complaint
without prejudice in an effort to return to the IEP table. P-41.

16. On or about December 6, 2010, DCPS convened another meeting of the Student’s
MDT/IEP Team, this time with the parents present, to review the eligibility
determination. See P-42 (12/06/2010 meeting notes). The IEP team heard reports from
Private School instructional staff concerning the Student’s progress and difficulties at
Private School with special education supports. The team also heard a report from the
DCPS School Psychologist who observed the Student there. Id. The DCPS SEC
expressed frustration concerning the inability to have more classroom observations by
all pertinent team members. /d. Ultimately, the team confirmed its previous decision that
the Student was not eligible for special education. Id. At the conclusion of the meeting,
DCPS issued a further PWN notifying Petitioners of this determination. Id., p. 6.

17. On or about January 6, 2011, and again on February 7, 2011, Petitioners wrote to DCPS
informing the school system that they had secured permission for additional IEP team

members to observe the Student at Private School. DCPS then conducted OT and SLP

observations and forwarded reports to Petitioners on 02/15/2011.
18. On or about April 4, 2011, DCPS held a further meeting of the Student’s MDT/IEP

Team based on the additional observations and confirmed non-eligibility. R-13; R-14.






V. DISCUSSION AND CONCLUSIONS OF LAW
A. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer V Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to determine eligibility. Based solely upon
the evidence presented at the due process hearing, an impartial hearing officer must determine
whether the party seeking relief presented sufficient evidence to prevail. See DCMR 5-E3030.3.
The recognized standard is preponderance of the evidence. See, e.g., N.G. v. District of
Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of Columbia, 524 F. Supp.
2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415(@1)(2)(C)(iii).

B. Issues/Alleged Denials of FAPE

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means:

[S]pecial education and related services that are provided at public expense, under

public supervision and direction, and without charge; meet the standards of the

SEA...include an appropriate preschool, elementary school, or secondary school

education in the State involved; and are provided in conformity with the

individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 CF.R. §
300.17; DCMR 5-E3001.1.

As noted, Petitioner claims that DCPS denied the Student a FAPE by: (a) failing to
complete the initial evaluation process for IDEA eligibility in a timely manner; and (b) failing to
find her eligible for special education and related services, and thus failing to propose an IEP or
placement for the Student. Petitioners seek reimbursement for their parental placement of the

Student at Private School for the 2010-11 school year.

For the reasons discussed below, Petitioners have met their burden of proving eligibility
and entitlement to reimbursement by a preponderance of the evidence. The Hearing Officer
agrees with much of the argument, reasoning, and analysis of evidence set forth in Petitioners’

Closing Argument.






1. Timeliness of Initial Evaluation

At hearing, Petitioners’ counsel abandoned the 120-day timeline issue, and does not
address this issue in closing argument. Accordingly, this issue will be deemed withdrawn.
DCPS’ eligibility decision shall be deemed to have been timely issued as of October 20, 2010,
which is approximately 120 days from the date the Student was referred for an initial evaluation.
See D.C. Code § 38-2561.02 (a). As aresult, any reimbursement relief for the 2010-11 school
year will be limited to the period beginning 10/21/2010.

2. Eligibility Determination

Based on the evidence presented in this proceeding and the applicable law, the Hearing
Officer concludes that DCPS erred in not finding the Student to be eligible for special education
and related services under the IDEA. Petitioners have proved that the Student qualifies as a child
with a Specific Learning Disability (“SLD”), as defined in federal and State regulations, who by
reason thereof needs special education and related services. The evidence shows many areas of
adverse educational impact on the Student as a result of her learning disability. See Petitioners’

Closing Argument, p. 9 & Exhibit A.

Pursuant to 34 C.F.R. 300.307, and consistent with 34 C.F.R. 300.309, the District of
Columbia was required to adopt criteria for determining whether a child has an SLD. The State
criteria cannot require the use of a “severe discrepancy” model, and the criteria must permit the
use of a “response to intervention” model. 34 C.F.R. 300.307 (a) (1), (2).> The OSSE has
implemented this requirement by adopting the rules contained in DCMR 5-E3006. |

The OSSE rule first tracks the basic statutory definition, i.e. — “The IEP team shall
determine that a child has an SLD if: a disorder is manifested in one or more of the basic
psychological processes involved in understanding or in using language, spoken or written,
which disorder may manifest itself in the imperfect ability to listen, think, speak, read, write, or

do mathematical calculations.” DCMR 5-E3006.4 (a). See also 34 C.F.R. 300.8 (c) (10). The

SA “severe discrepancy” model generally analyzes whether there is a significant difference between
measured cognitive ability and measured academic performance on comparable standardized testing for a particular
child. A “response to intervention” model analyzes whether a student has failed to make adequate progress despite
being provided with research-based educational interventions. With either model, the ultimate inquiry is whether
special education is required in order to narrow the “severe discrepancy,” or produce a more beneficial “response to
intervention.” Petitioners’ Closing Argument, p. 135.






rule then goes on to provide that LEAs “may use a process that determines if the child responds
to scientific, research-based intervention as a part of the evaluation procedure” (i.e., a
“response to intervention” model). DCMR 5-E3006.4 (d) (emphasis added). In addition, LEAs
must prepare a written evaluation report that for SLD specifically includes “the basis for making
the determination,” as well as a “statement whether there is a severe discrepancy between
achievement and ability that is not correctable without special education and related services.”
DCMR 5-E3006.5 (g) (2), (6) (emphasis added).

The Hearing Officer agrees with Petitioners that the regulatory language of this OSSE
rule precludes DCPS’ reliance on only a “response to intervention” model in determining
whether a child has an SLD. That reading appears to be consistent with court and agency
interpretations of the federal provision, Section 300.309. Thus, in addressing comments that
“response to intervention (RTI) should be considered one component of the evaluation process
and not the sole component,” OSEP made clear that this was the correct interpretation:

“Consistent with §300.304 (b) and section 614 (b) (2) of the Act, the evaluation of

a child suspected of having a disability, including an SLD, must include a variety

of assessment tools and strategies and cannot rely on any single procedure as the

sole criterion for determining eligibility for special education and related services.

This requirement applies to all children suspected of having a disability, including
those suspected of having an SLD.”

71 Fed. Reg. 46, 646 (Aug. 14, 2006).

Moreover, according to OSEP, “the regulations clearly allow discrepancies in
achievement domains, typical of children with SLD who are gifted, to be used to identify
children with SLD.” 71 Fed. Reg. 46, 647. See also Letter to Lillie/Felton, 23 IDELR 714
(OSEP 1994) (“each child who is evaluated for a suspected learning disability must be measured
~ against his or her own expected performance, and not against some arbitrary general
standard.”) (emphasis in original). As Petitioners note, the Student’s “discrepancies between her
measured ability and her achievement test scores run from about one standard deviation to over
four.” Petitioners’ Closing Argument, p. 16; P-49 (Chart of Scores). DCPS appears to have
disregarded this evidence in determining eligibility, contrary to both OSSE rules and the IDEA.

Even under the “response to intervention” model, which DCPS erroneously suggests is

controlling, the Student should be found eligible for special education. That is because the

Student still appeared to be falling short of grade-level standards in one or more of the areas






identified in Section 300.309 (a) (1), even with an IQ above the 99™ percentile and with the
extensive interventions employed at Former School and Private School. See, e.g., P-15; P-56;
Curriculum Spec. Test. As Petitioners correctly point out (Closing Argument, pp. 9-11), |
evidence of progress at either school does not establish that the Student can function adequately
without special education supports. “Were this the standard methodology, disabled students who
are making progress in an appropriate program could be automatically disqualified from
receiving the very services enabling their success.” N.G. v. District of Columbia, 556 F. Supp. 2d
11, 35-36 (D.D.C. 2008).

3. Parental Private Placement

IDEA provides that “a court or a hearing officer may require the agency to reimburse the
parents for the cost of [private school] enrollment if the court or hearing officer finds [1] that the
agency had not made FAPE available to the child in a timely manner prior to that enrollment and
[2] that the private placement is appropriate.” 34 C.F.R. § 300.148 (c). See Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7, 12-13 (1993); School Comm. of Burlington v. Department of
Educ., 471 U.S. 359, 369-70 (1985); Roark v. District of Columbia, 460 F. Supp. 2d 32 (D.D.C.
2006). Moreover, “equitable considerations are relevant in fashioning relief,” Burlington, 471
U.S. at 374, and courts and hearing officers have “broad discretion” in the matter. Id. at 369.
The Hearing Officer therefore “must consider all relevant factors, including the appropriate and
reasonable level of reimbursement that should be required.” Carter, 510 U.S. at 16.

In this case, the Hearing Officer has concluded that DCPS did not make FAPE available
to the Student in a timely manner, as of October 20, 2010, when the Student was erroneously
determined ineligible for special education. The Hearing Officer further concludes that the
parental placement at Private School is proper, as the Student has received educational benefit
from this program. She appears to have made significant progress, both academically and
behaviorally, with the support of that program. Moreover, the placement aligns very well with
the recommendations made by most of the Student’s evaluators, as well as her previous school.

It also appears to be appropriate for the Student, considering the nature and severity of her

% DCPS’ 04/04/2011 meeting notes also include the rather strange comment that “The team from [DCPS]
believes [Student] does not require special education services, except if such services are provided in a DCPS
school’(R-13; emphasis added), reflecting apparent confusion between eligibility standards and LRE requirements.
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disabilities, her specialized needs, and the link between those needs and the services offered at

Private School. See Branham v. District of Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005).

The only remaining question is “the appropriate and reasonable level of reimbursement
that should be required” based on all relevant factors and equitable considerations. Carter, 510
U.S. at 16; Forest Grove Sch. Dist. v. T.A., 557 U.S. __, 129 S. Ct. 2484 (2009). Considering all
relevant circumstances, including the conduct of the parties and DCPS’ opportunity to evaluate
the Student, the Hearing Officer concludes that DCPS should reimburse Petitioner for the full
cost of the Private School program from October 21, 2010 to the end of the 2010-11 school year.
The Order will also reflect that Private School is the Student’s current educational placement

under the IDEA, pending any further administrative or judicial proceeding. 34 C.F.R. 300.518.

VI. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. The Student shall be eligible for special education and related services as a child
with a Specific Learning Disability under the IDEA, effective October 21, 2010.

2. Within 30 days of this Order, DCPS shall (a) reimburse Petitioner for the full cost
of the Student’s enrollment at the Private School ’ from October 21, 2010, to the
end of the 2010-11 school year; and (b) convene a meeting of the Student’s
MDT/IEP Team to develop an individualized education program (“IEP”) and
proposed educational placement for the 2011-12 school year.

3. DCPS shall maintain the Student’s current educational placement at Private
School unless and until either (a) DCPS is able to provide an appropriate
placement for her within the public school system or an alternative private school,
following the procedures specified in IDEA, or (b) the parties agree otherwise.

4. This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —
JA~ )
&g/j/“ > -"‘f’)
Dated: July 7, 2011 Impartial Hearing Officer

7 Private School is identified in the Appendix to this HOD.
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, 2nd Floor
Washington, DC 20002

PETITIONER, on behalf of _

[STUDENT],! Date Issued: July 1, 2011
Petitioner, Hearing Officer: Peter B. Vaden

v Case No:

DISTRICT OF COLUMBIA Hearing Date: June 24, 2011

PUBLIC SCHOOLS,

Student Hearing Office, Room 2006
Respondent. Washington, D.C.

HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
This matter came to be heard upon the Administrative Due Process Complaint Notice
filed by PARENT (the “Parent”), under the Individuals with Disabilities Education Act, as
amended (the “IDEA™), 20 U.S.C. § 1400, et seq., and Title 5-E, Chapter 5-E30 of the District of
Columbia Municipal Regulations (“D.C. Regs.”). In her Due Process Complaint, Parent alleges
that DCPS failed in its Child Find obligation to timely evaluate Student for special education
eligibility, failed to develop an adequate Individualized Education Program (“IEP”) and failed to

implement Student’s [EP.

1

Personal identification information is provided in Appendix A.






Student, an AGE adolescent, is a resident of the District of Columbia. He is eligible for
special education services under the primary disability, Specific Learning Disability (“SLD”).
The Parent’s Due Process Complaint, filed on May 2, 2011, named DCPS as respondent.> The
undersigned Hearing Officer was appointed on May 4, 2011. The parties met for a resolution
session on May 20, 2011 and agreed that no agreement was possible. On June 13, 2011, the
Hearing Officer convened a prehearing telephone conference with counsel to discuss the hearing
date, issues to be determined and other matters. The 45-day timeline for issuance of this HOD
started on May 21, 2011.

The due process hearing was held before the undersigned Impartial Hearing Officer on
June 24, 2011 at the Student Hearing Office in Washington, D.C. The hearing, which was
closed to the public, was recorded on an electronic audio recording device. The Parent and
Student appeared in person and were represented by counsel. Respondent DCPS was
represented by counsel,

The Parent testified and called as witness EDUCATIONAL ADVOCATE. DCPS called
as witnesses PROGRAM DIRECTOR and SPED TEACHER. Parent’s Exhibits P-1 through P-
15 were admitted into evidence. DCPS’s objections to Exhibits P-2, P-10 and P-12 were
overruled. DCPS’s Exhibits R-1 through R-4 and R-6 through R-13 were admitted without

objection.’

: Student attends District Charter, a public charter school which has elected to have DCPS
serve as its local education agency (LEA) for purposes of the IDEA. See D.C. Regs. tit. 5-E, §
3019.2.

3 No Exhibit R-5 was offered.






JURISDICTION
The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit. 5-E, §
3029.
ISSUES AND RELIEF SOUGHT
. Whether DCPS failed to timely identify Student as a child with a disability in
violation of the Child Find requirements;
. Whether DCPS failed to evaluate Student in all areas of suspected disabilities;
. Whether DISTRICT CHARTER’S February 24, 2011 IEP fails to meet the
requirements of the IDEA; and

. Whether DCPS failed to implement the February 24, 2011 IEP.

Parent requests that DCPS be ordered to update and revise Student’s IEP and that Student
be provided compensatory education relief.

FINDINGS OF FACT

After considering all of the evidence, as well as the arguments of counsel, this Hearing
Officer’s Findings of Fact are as follows:

1. Student is an Age resident of the District of Columbia. Testimony of Parent.

2. Parent enrolled Student in District Charter at the beginning of the 2008-2009
school year. Testimony of Parent. Student is currently in the GRADE at District Charter.
Exhibit R-2, |

3. When Student was in 3™ Grade, Parent elected to hold Student back a year
because she did not think he was prepared to advance to 4™ Grade. At the time, she asked school

staff whether Student should be tested. She was informed that maybe Student needed to work

harder. Testimony of Parent.






4. When Student was in middle school, Parent became concerned by Student’s
“constant suspensions” and difficulties in math and reading. She asked school staff if Student
had any issues and whether he could get special help. She was informed that Student needed to

study and concentrate more. Testimony of Parent.

5. Student was retained in Grade at District Charter for the 2009-2010 and 2010-
2011 school years. Testimony of Parent.

6. At the end of the 2008-2009 school year, Parent spoke to the District Charter
DEAN OF STUDENTS about Student’s behavior problems and low grades. The dean

responded that District Charter would work more with Student. Testimony of Parent.

7. At the end of the 2009-2010 school year, Parent asked Dean of Students to see if
Student needed to be tested for special classes. The dean responded that Parent needed to do that

on her own. Testimony of Parent.

8. Since enrolling at District Charter, Student has been involved in numerous
disciplinary incidents. The incidents involved a variety of misconduct, including tardiness,
refusals to serve detention, inappropriate dress, disrupting class and other infractions. Exhibit P-
1.

9. On October 8, 2010, Parent wrote District Charter’s Director of Special Education
Services to request that Student be evaluated for special education services. In her letter, Parent
stated that she was worried “because [Student’s] grades are very poor and he shows signs of poor
academic success.” Exhibit P-13.

10.  InFebruary 2011, DCPS conducted a Psychological Evaluation and an
Educational Evaluation of Student. Exhibit P-4. The EVALUATOR, a DCPS school

psychologist reported that the test findings provided support for an educational classification






under the IDEA of Specific Learning Disability (“SLD”).

11. Student’s Multidisciplinary Team (“MDT”) met at District Charter on Febrﬁary
24,2011. Parent participated in the meeting. The MDT team determined that Student was
eligible to receive special education services as a student with a learning disability (“LD”) in
reading comprehension and math problem solving. Exhibit R-6.

12.  Student’s February 24, 2011 IEP provides 5 hours per week of Specialized
Instruction in reading, in the general education setting, and 45 minutes per week of Behavioral
Support Services (counseling). Exhibit R-2.

13.  Parent signed the February 24, 2011 IEP to evince that she agreed with its
content. Exhibit R-2.

14.  In May 2011, following a resolution meeting between DCPS and Parent, DCPS
declined to make a settlement offer. DCPS did issue authorizations for Parent to obtain
Independent Educational Evaluations of Student, at DCPS expense, for a vocational assessment
and an Attention Deficit Hyperactivity Disorder (“ADHD”) assessment. Exhibit R-11. DCPS
also authorized Student to obtain 78 hours of independent tutoring, at DCPS expense, as |
compensatory education services. Exhibit R-12.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and the argument of counsel, as
well as this Hearing Officer’s own legal research, the Conclusions of Law of this Hearing
Officer are as follows:
DISCUSSION

The burden of proof in a due process hearing is the responsibility of the party seeking

relief — the Parent in this case. See D.C. Regs. tit. 5-E, § 3030.3. See, also, Schaffer ex rel.






Schaffer v. Weast, 546 U.S. 49, 62, 12.6 S.Ct. 528, 536, 163 L.Ed.2d 387 (2005); Hester v.
District of Columbia, 433 F.Supp.2d 71, 76 (D.D.C. 2006).
1. DID DCPS FAIL TO COMPLY WITH ITS CHILD FIND OBLIGATIONS?

Parent alleges that DCPS failed to comply with its “Child Find” obligations by not
evaluating Student for special education eligibility until Parent submitted a written request in
October 2010. The IDEA requires LEAs to have a comprehensive Child Find system to ensure
that all children who are in need of early intervention or special education services are located,
identified, and referred appropriately. See 20 U.S.C. § 1412(a)(3). Child Find is DCPS'
affirmative obligation under the IDEA: “As soon as a child is identified as a potential candidate
for services, DCPS has the duty to locate that child and complete the evaluation process. Failure
to locate and evaluate a potentially disabled child constitutes a denial of FAPE.” N.G. v. District
of Columbia, 556 F. Supp. 2d 11, 16 (D.D.C. 2008).

The Child Find issue in this case is when should Student have been identified as a
potential candidate special education services. Child Find duty is triggered when the local
educational agency has reason to suspect a disability coupled with reason to suspect that special
education services may be needed to address that disability. Dep't of Educ, State of Hawaii v.
Cari Roe S., 158 F.Supp.2d 1190, 1194 (D.Haw.2001); see C.G. v. Five Town Cmty. Sch. Dist,
No. 05-237-P-§, 2007 WL 494994, at *25 (D.Me. Feb.12, 2007); Kanongata'a v. Washington
Interscholastic Activities Ass'n, No. C05-1956C, 2006 WL 1727891, at *20 (W.D.Wash. Jun.20,
2006). El Paso Indep. School Dist. v. Richard R., 567 F.Supp.2d 918, 950 (W.D. Tex., 2008).
Parent contends that DCPS was put on notice that Student was a potential candidate for services

as early as the end of 2008-2009 school year, when Parent spoke to the District Charter Dean of

Students about Student’s behavior problems and low grades. [ disagree. A parent’s concern






about her child’s behavior problems and low grades is not enough to cause the LEA to suspect
an IDEA disability or that special education services may be needed to address that disability.
Moreover, Student’s frequent disciplinary incidents mostly involved relatively insignificant
infractions which would not give rise to reason to suspect a disability. However, DCPS did not
rebut Parent’s testimony that at the end of the 2009-2010 school year, she asked Dean of
Students to see if Student needed to be tested for special classes. Once the Parent has requested
the initial evaluation, the IDEA mandates that the LEA conduct “a full and individual initial
evaluation.” 20 U.S.C. § 1414(a)(1). DCPS must conduct the initial evaluations “within 120
days from the date that the student was referred [to DCPS] for an evaluation or assessment.”
D.C. Code § 38-2561.02(a). Long v. District of Columbia, Civil Action No. 09-2130, (D.D.C.
March 23, 2011). In this case, DCPS did not begin Student’s evaluations until February 2011. I
find that DCPS’s failure to conduct an initial eligibility evaluation, when requested by Parent at
the end of the 2009-2010 school year, was a denial of FAPE. See, e.g. District of Columbia v.
Abramson, 493 F.Supp.2d 80, 86 (D.D.C. 2007). Parent prevails on this issue.

2. DID DCPS FAIL TO EVALUATE STUDENT IN ALL AREAS OF
SUSPECTED DISABILITIES?

The LEA must ensure that the child is assessed in all areas related to the suspected
disability, including, if appropriate, health, vision, hearing, social and emotional status, general
intelligence, communicative status and motor abilities. 34 CFR § 300.304(c)(4). Decisions
regarding the éreas to be assessed are determined by the suspected needs of the child. Office of

Special Education and Rehabilitative Services, U.S. Department of Education, Analysis of

Cbmments and Changes, 71 Fed. Reg. 46643 (2006). In February 2010, after receiving Parent’s
written request, DCPS conducted an educational evaluation and a psychological evaluation of

Student. In the psychological evaluation report, Evaluator reported, “there is insufficient






documented evidence to meet the [federal guidelines] criteria for the characferistics of children
diagnosed with ADHD. Therefore, at this time based on the available documented data the test
findings do not provide support for an educational classification under IDEA 2004 of Other
Health Impairment [ADHD].” Exhibit R-5. Parent misreads this statement to be a call for
additional ADHD testing. See Complaint for Due Process, 4] 20-23. In fact, Evaluator clearly
determined that the criteria for classifying Student with an OHI-ADHD disability were not met.
Therefore, to the extent that OHI-ADHD was a suspected disability, DCPS complied with its
obligation to assess Student for this condition. While Parent may request an Independent
Educational Evaluation (“IEE”) if she disagrees with the psychological evaluation,* her
contention that DCPS was obligated to further evaluate Student for ADHD is incorrect.” DCPS
prevails on this issue.

3. DID DISTRICT CHARTER’S FEBRUARY 24, 2011 IEP FAIL TO MEET THE
REQUIREMENTS OF THE IDEA?

Parent contends that the February 24, 2011 IEP is inadequate because it provides Student
insufficient hours and an inappropriate setting for specialized instruction, inappropriate Present
Levéls of Performance and Annual Goals and an inappropriate post-secondary transition plan.
Under the U.S. Supreme Court’s decision in Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U.S. 176, 200, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982), the Hearing Officer must
address two questions that are aimed at DCPS's paralleling responsibilities to comply with the

procedural and substantive requirements of the IDEA: First, has the State complied with the

4

A parent may have a right to an independent education evaluation (“IEE”) at public
expenses if she disagrees with an evaluation obtained by the LEA. 34 CFR § 300.502(b)(1). Ifa
parent requests an IEE, the LEA must either file a due process complaint to show that its
evaluation is appropriate or ensure that an [EE is provided at public expense. 34 CFR §
300.502(b)(2).

5 On May 19, 2011, DCPS authorized Parent to obtain, at DCPS expense, an independent
ADHD assessment.






procedures set forth in the Act? And second, is the individualized educational program
developed through the Act's procedures reasonably calculated to enable the child to receive
educational benefits? Rowley, 458 U.S. at 206-07, 102 S.Ct. 3034. See, also, e.g., Suggs v.
District of Columbia, 679 F. Supp.2d 43, 47-48 (D.D.C. 2010). For the reasons set forth below, I
find that the February 24,2011 IEP is wholly inadequate and must be redrafted.
Present Level of Performance and Annual Goals

The IDEA mandates that an IEP shall include a statement of the child’s present levels of
academic achievement and functional performance, including how the child’s disability affects
the child’s involvement and progress in the general education curriculum (i.e., the same
curriculum as for nondisabled children). 34 C.F.R. § 300.320(a) (1). Every IEP shall include a
statement about both the child’s “academic achievement” and “functional performance.”

Analysis of Comments and Changes, supra, 71 Fed. Reg. 46662. The statement of a child’s

present levels of performance shall directly correspond with the requirement that the IEP include
measurable annual goals designed to meet the child’s needs that result from the child’s disability
to enable the child to be involved in and make progress in the general education curriculum. Id.

Parent’s Educational Advocate opined that the IEP’s Present Level of Educational
Performance (“PLEP”) sections in mathematics and reading do not provide sufficient data to tell
the reader “where child is.” For mathematics, I agree. Student’s IEP recites that he is currently
in 3" year of Algebra I and that “he has a very good grasp on the subject matter.” For “Needs”,
the IEP states that Student “would benefit from a co-taught class in math.” This statement sheds
no light at all on how Student’s SLD disability affects his involvement and progress in the

general education curriculum and does not correspond with the IEP’s very specific annual goals

for math. (For reading, the PLEP statement recites that Student is a bright student who at times






rushes through his reading; reading for answers not comprehension. The Needs statement states
that Student would benefit from basic reading strategies, focusing on ones that teach reading
comprehension. 1 find that this information is sufficient to describe how Student’s disability
affects his involvement and progress in the general education curriculum.)

Educational Advocate also criticized the IEP baseline data for both mathematics and
reading. However, the IDEA does not explicitly mandate such baseline data. See 20 U.S.C. §
1414(d)(1)(A); Lathrop R-1I Sch. Dist. v. Gray, 09-3428 (8th Cir. July 2, 2010) (Where IEP
contained detailed present level statements and measurable goals, lack of baseline data not a
procedural deficiency.)

Special Education and Related Services

For Special Education Services, the IEP states that Student will be provided 5 hours per
week of “Reading” service in the General Education classroom. Neither the IEP nor the IEP
meeting notes specify or describe what type of specialized instruction services that Student
would be provided under the IEP. See N.S. v. Dist. of Columbia, 709 F. Supp. 2d 57, 70 (D.D.C.
2010) (IEP must be specific enough to allow parents to understand what services will be
provided and make a determination about whether the proposed placement is adequate.) Not
even SPED Teacher knew what services Student was supposed to receive under the IEP.
(Student was on SPED Teacher’s case load.) SPED Teacher testified that all five hours of
instruction were to be provided in mathematics. His testimony is obviously inconsistent with the
IEP, and if correct, Student would have received no special education services in reading, where
Student also had a learning disorder. I find that the IEP Special Education Services section is

insufficiently detailed to describe the type of specialized instruction that Student is to be

provided, and that the specified services are inappropriate because they fail to address Student’s






needs in mathematics.$

Setting for Special Education Services

Addressing the provision of services to Student in the general education setting at District
Charter, Educational Advocate opined that Student would “do better” in a smaller class setting.
The IEP Team is not required to provide a setting where Student would do better. The IDEA's
guarantee Qf a FAPE is that of a “basic floor of opportunity . . . [that] consists of access to
specialized instruction and related services which are individually designed to provide education
benefit to the handicapped child.” Rowley, 458 U.S. at 201, 102 S.Ct. 3034. There is no
requirement for a state to provide services to maximize each child's potential, id. at 198, 102
S.Ct. 3034, nor must the FAPE “be designed according to the parent's desires.” Roark ex rel.
Roark v. District of Columbia, 460 F.Supp.2d 32, 45 (D.D.C., 2006) (additional citations
omitted.) In this case, even if Student might do better in a smaller class setting, Parent has not
met her burden of establishing that Student could not receive educational benefit if his special
education instruction is provided in the general education setting.

Transition Plan

An IEP transition plan must contain:

(1) Appropriate measurable post-secondary goals based upon age appropriate transition
asseséments related to training, education, employment, and, where appropriate, independent
living skills; and

(2) The transition services (including courses of study) needed to assist the child in

reaching those goals.

34 CFR § 300.320(b). Educational Advocate opined that the Transition Plan in Student’s IEP is

s Counsel for Parent represented in argument that Parent agreed fully with the February 24,

2011 IEP’s Emotional, Social, and Behavioral Development Goals and Behavioral Support
Services.
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inadequate because the Independent Living goal deals with employment, not independent living,
and contains no baseline. I agree. The Annual Goal for Independént Living in the IEP is,
“[Student] will identify and research 3-5 jobs in the food service industry that he is interested
in.” As with the rest of the IEP, the adequacy of the transition plan is judged by whether the plan
is reasonably calculated to enable the child to receive educational benefits. Rowley, supra, 458
U.S. at 206-07. A transition plan which substitutes an employment goal for Independent Living
goals is inadequate and does not meet the requirements of 34 CFR § 300.320(b). (As stated
above regarding the PLEP, the lack of baseline data is not necessarily a deficiency.)

The U.S. Department of Education holds that the IEP should be the “cornerstone” of a
quality education for each child with a disability’. An IEP, with the many deficiencies of the
District Charter IEP, is no cornerstone and it clearly is not reasonably calculated to provide the
educational benefits which the IDEA envisions. This IEP must be rewritten. The Parent prevails
on this issue.

4. DID DCPS FAIL TO IMPLEMENT THE FEBRUARY 24, 2011 IEP?

In her Complaint for Due Process, Parent alleges that since the IEP was developed,
Student did not receive any specialized instruction and received only two counseling sessions.
Unfortunately, the evidence in this case does not establish what services Student has, or has not,
received under the IEP. At the due process hearing, Parent testified that she asked Student to
kéep a journal of the services he had received, but Student has not provided that to her. Student
did not testify. SPED Teacher testified that he was providing special education services to

Student in the World History class, both with in class support of reading and writing and pull-out

! Office of Special Education and Rehabilitative Services, U.S. Department of Education,
Guide to the Individualized Education Program, July 2000
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services. A March 31, 2011 service tracker, which covers only the month of March, Exhibit P-6
indicates that Student attended two 45 minute counseling sessions in March. One session was
missed due to Student’s unavailability. This document does not establish that DCPS provided
only two counseling sessions after February 24, 2011. The Parent must carry the burden of proof
to establish her failure to implement claim, and in this case she has not met her burden. DCPS
prevails on this issue.
REMEDY

In this determination, I have found that DCPS denied Student a FAPE by not conducting
Student’s eligibility evaluation, when requested by Parent at the end of the 2009-2010 school
year, and that District Charter’s February 24, 2011 IEP was not reasonably calculated to provide
educational benefits to Student. DCPS will be required to promptly reconvene Student’s [EP
team to develop a new IEP that conforms to the requirements of the IDEA. In addition, Parent
seeks an award of compensatory education. “Compensatory education is, as the term suggests,
educational service that is intended to compensate a disabled student who has been denied the
individualized education guaranteed by the IDEA.” Wilson v. District of Columbia, 2011 WL
971503, (D.D.C. March 18, 2011) (citing Reid ex rel. Reid v. District of Columbia, 401 F.3d
516, 5 1‘8 (D.C. Cir. 2005). Compensatory education is designed “to place disabled children in
the same position they would have occupied but for the school district's violations of IDEA.”
Reid, 401 F.3d at 518. Denial of a FAPE is a prerequisite to an award of compensatory services.
Id. Walker v. District of Columbia, Civil Action No. 10-506 (D.D.C. May 20, 2011).

It is undisputed that Student is eligible for special education services. Therefore, If
DCPS had evaluated Student when requested by Parent at the end of the 2009-2010 school year,

Student’s IEP should have been in place for the beginning of the fall 2010 school term -- some

13






six months before the February 24, 2011 IEP was developed. Educational Consultant opined
that 200-225 hours of independent tutoring in Algebra and English would be a reasonable
compensatory award to place Student where he would have been had he been evaluated earlier.
However, her opinion assumed that Student missed 1 ¥ school years of special education
services, based upon Parent’s contention that Student should have been found eligible at the end
of the 2008-2009 school year. I have found that Student missed approximately six months of
special education services due to DCPS’s delay in conducting eligibility evaluations. I find
therefore, that the tutoring award recommended by Educational Consultant should be reduced by
two thirds resulting in an award of 75 hours of compensatory tutoring. Following the resolution
session in this case, DCPS authorized 78 hours of independent tutoring as cbmpensatory
education services for Student. I find that the 78 hours of tutoring authorized by DCPS
reasonably suffices to place Student in the position he would have been if he had been evaluated
for special education services and found eligible before the beginning of the 2010-2011 school
year. Cf. Hogan v. Fairfax County School Bd., 645 F .Supp.2d 554, 575 (E.D. Va., 2009)
(Consideration of LEA’s efforts to strengthen instruction in the wake of loss of FAPE.) I
therefore decline to order additional tutoring. Educational Consultant also recommended that
DCPS be ordered to enroll Student in five after-school “Credit Recovery” courses, to make up
credit for classes Student has failed at District Charter. The evidence does not establish a
correlation between the classes which Student failed and DCPS’s denial of FAPE. Moreover,
Credit Recovery courses are only available to Students who attained grades of 60-69 in failed
classes and are available to all grade-qualified DCPS high school students. If Student attained
the requisite grades, he should be automatically eligible to enroll in the relevant Credit Recovery

classes. If not, Student will have to retake the classes. Testimony of Program Director. Lastly,
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Educational Consultant recommended that DCPS be ordered to provide a laptop computer to
Student to enable him to take on-line Credit Recovery classes and to help him to keep track of
his written school work. I find that the evidence does not establish that the Student needs a
laptop computer as a compensatory remedy “to elevate him to the position he would have
occupied absent the school district's failures” to provide FAPE in this case. See Stanton v. Dist.
of D.C., 680 F.Supp.2d 201, 206 (D.D.C. 2010) (citations omitted.) The requested relief is
denied.
SUMMARY
In summary, I find that Parent has established that DCPS denied Student a FAPE by not
evaluating him and finding him eligible for special education services before the beginning of
the 2010-2011 school year and by not developing an IEP reasonably calculated to provide
Student educational benefits. I find that DCPS’s provision of 78 hours of independent tutoring,
already authorized, is a reasonable and adequate measure to compensate Student for DCPS’s
denial of FAPE.
ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ORDERED:
1. Within 10 business days of the date of this determination, DCPS shall reconvene
Student’s MDT/IEP Team to develop, de novo, a replacement IEP for Student,
adhering fully to the requirements of the IDEA and 34 CFR §§ 320-328 and
300.43 (Transition services). Pursuant to 34 CFR § 300.321(a)(4), the MDT/IEP
team shall include, inter alia, a representative of the public agency who--

(i) Is qualified to provide, or supervise the provision of, specially designed
instruction to meet the unique needs of children with disabilities;

(ii) Is knowledgeable about the general education curriculum; and
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(iii) Is knowledgeable about the availability of resources of the public
agency.

The MDT/IEP Teams shall consider, in addition to other student records and
evaluations, the June 13, 2011 Vocational Evaluation of Student and any other
evaluations obtained by Parent since the February 28, 2011 IEP was developed.

2. All other relief requested by the Parent in her Due Process Complaint is denied.

Date: _ July 1. 2011 s/ Peter B. Vaden
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(1).
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HEARING OFFICER DETERMINATION

I.  INTRODUCTION AND PROCEDURAL BACKGROUND

This is a due process complaint proceeding pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 ef seq., against Respondent District of
Columbia Public Schools (“DCPS”). The Complaint was filed April 8, 2011, on behalf of a
nine-year old student (the “Student”) who has been determined to be eligible for special
education and related services as a child with a disability under the IDEA. The Student resides
in the District of Columbia and currently attends his neighborhood DCPS elementary school (the
“School”). Petitioner is the Student’s mother.

Petitioner alleges that DCPS denied the Student a free appropriate public education
(“FAPE”) by: (a) failing to identify the Student in conformity with child-find requirements; (b)
failing to evaluate the Student timely following his parent’s request for initial evaluations; and

() failing to develop an appropriate individualized education program (“IEP”) for the Student in
both April 2010 and March 2011.
DCPS filed its Response on April 29, 2011, which asserts that the Student has not been

denied a FAPE. DCPS asserts that it received the parent’s consent to evaluate in January 2010,

! Personally identifiable information is attached as an Appendix to this HOD and must be removed prior to public
distribution.






thereafter conducted evaluations of the Student, and ultimately convened an MDT/IEP team
meeting in March 2011. DCPS further asserts that the Student’s IEP is appropriate and that he is
receiving educational benefit.

A resolution meeting was also held on May 10, 2011, which did not resolve the
Complaint, and the statutory 30-day resolution period ended as of May 8, 2011. A Prehearing
Conference (“PHC”) was then held on May 13, 2011; the parties filed five-day disclosures on
June 14, 2011; and the Due Process Hearing was held on June 22, 2011.> Petitioner elected for
the hearing to be closed.

At the Due Process Hearing, the following Documentary Exhibits were admitted into
evidence without objection:

Petitioner’s Exhibits: P-1 through P-21.

Respondent’s Exhibits: R-1 through R-4; R-6 through R-16.
(There was no Exhibit marked “R-5.)

In addition, the following Witnesses testified on behalf of each party:

Petitioner’s Witnesses: (1) Parent-Petitioner; (2) the Student’s
Educational Advocate (“EA”); (3) Family Friend; and (4) Tutor.

Respondent’s Witness: Special Education Coordinator (“SEC”).

% After initial scheduling at the PHC, the parties determined that a hearing in this case would likely take
more than one full day, and that June 21 and 22 were the first dates that both parties and all witnesses were
available. The parties further agreed that the 45-day HOD timeline should be extended to July 2, 2011, in order to
allow the parties to submit written closing statements, and for the [HO to have adequate time to consider those
statements and the record evidence and to prepare the HOD. The Hearing Officer found that good cause existed for
the agreed continuance and granted Petitioner’s unopposed motion.






II. JURISDICTION

The due process hearing was held pursuant to the IDEA, 20 U.S.C. §1415 (f); its
implementing regulations, 34 C.F.R. §300.511; and the District of Columbia Code and Code of
D.C. Municipal Regulations, see DCMR §§ 5-E3029, E3030. This decision constitutes the
Hearing Officer’s Determination (“HOD”) pursuant to 20 U.S.C. §1415 (f), 34 C.F.R. §300.513,
and Section 1003 of the SOP. The statutory HOD deadline is July 2, 2011.

III. ISSUES AND REQUESTED RELIEF

A discussion at the PHC of the issues and requested relief raised by Petitioner resulted in
the following issues being presented for determination at hearing:

(1)  Child Find. — Did DCPS deny the Student a FAPE by failing to identify,
locate, and evaluate the Student as a child with a disability in conformity with the
child-find requirements of the IDEA? *

2) Timeliness of Initial Evaluation. — Did DCPS deny the Student a FAPE
by failing to complete the initial IDEA evaluation process in a timely manner, i.e.,
within 120 days from the date that the Student was referred for an evaluation or
assessment, pursuant to D.C. Code § 38-2561.02 (a)? Petitioner alleges that she
made a written request for evaluation on or about 08/25/2009, and that an IEP
should have been in place by approximately 12/25/2009.

3 Inappropriate IEP. — Did DCPS deny the Student a FAPE by failing to
provide an appropriate [EP in April 2010 and/or March 2011, in that the IEP did
not provide an appropriate amount and level of specialized instruction? Petitioner
alleges that the Student “required a full-time IEP so that he could get support in
all of his classes, not just math and reading.” P2-13 (Complaint, p. 13).

(4)  Procedural — April 2010 IEP Team. — Did DCPS fail to hold an
appropriately constituted IEP team meeting when it developed the initial IEP for
the Student, because the team failed to include an Occupational Therapist and a
Psychologist?

Petitioner requests (inter alia) that the Hearing Officer: (a) find in Petitioner’s favor on
the above issues; (b) order DCPS to hold an IEP team meeting to increase the Student’s IEP to
full-time (26.5 hours or more), and make an appropriate placement determination based on such

IEP; and (¢) order DCPS to fund the parent’s compensatory education plan. Petitioner’s counsel

confirmed at the PHC that compensatory education was not being sought for any period prior to
April 2009.






IV. FINDINGS OF FACT

1. The Student is a nearly  -year old child who has been determined to be eligible for
special education and related services under the IDEA as a child with a disability. His
primary disability is Specific Learning Disability (“SLD”). P-9, P-10; Parent Test.

2. During the 2008-09, 2009-10, and 2010-11 school years, the Student has attended DCPS
elementary schools. He began attending his current DCPS elementary school (the
“School”) in 2010-11, and has just completed the fourth grade. P-1; Parent Test.

3. On or about January 16, 2009, due to academic and behavioral concerns in second grade,
the Student’s teacher referred him to the Student Support Team (“SST”) at the School
“for further intervention & possible testing.” P3-9, see Parent Test. However, no SST
meetings were held regarding the Student and no academic supports were put in place
for him during the remainder of the 2008-09 school year. ;

4. During Spring 2009, the Student continued to struggle academically, earning mostly “1s”
on his 2008-09 SY Report Card. P3-7. Teacher comments at the end of the school year
(06/15/2009) reported that the Student “continues to struggle with Reading, Writing, and
Math problem solving skills.” P3-9. The teacher noted that he had been “réferred to the
Student Support Team (SST),” and that there needed to be “follow-through to assure
[Student] gets the services he needs in order to improve Reading & Writing skills.” Id.

5. On or about August 25, 2009, having heard nothing from the SST, Petitioner sent a letter
to the School’s principal formally requesting that the Student be evaluated for special
education services. The letter was in follow up to an in-person conversation between the
parent and principal the previous day. See P20-1; Parent Test. In addition, other letters
were written to the principal on or about that same date by a family friend and by the
Student’s adult sister. P/7-6, P 20-3.

6. Two more months passed, with no apparent actions being taken by DCPS in response to
Petitioner’s request. On or about October 26, 2009, an SST meeting was finally held,
and the SST decided that the Student should be evaluated. P19-1. “Difficulty in all

academic areas was noted in the Student Support Team.” P19-2. The Student’s teacher

* Petitioner’s counsel confirmed at the PHC that while the Complaint refers to the existence of a disability
“as far back as January of 2009, Petitioner was not alleging any child-find violation prior to April 8, 2009. See
Prehearing Order, at 2 n. 1.






informed the SST that the Student was “functioning far below grade level.” Id. The SST
recommended that the Student receive psychological and educational evaluations, as
well as a speech/language evaluation (if warranted). Id. However, notwithstanding this
information and recommendation, the Student was still not evaluated at this time. |

7. On or about January 21, 2010, the SST met again. The meeting was “convened as a
student evaluation plan,” as if the October 2009 meeting never took place. P18-1. Once
‘again, the SST cited “his areas of concern [as] reading, math, written expression, [and]
motor skills” and decided that he should receive psychological, educational, and OT
evaluations. Id. DCPS obtained written consent for the evaluations. R-1.

8. Also on 01/21/2010, DCPS completed an Analysis of Existing Data, which incorrectly
stated that the School had received a “referral for an initial evaluation” of the Student on
01/19/2010. P17-1. Under Academics, the Analysis stated: “Based on his DIBELS
score, he needs Intensive Support in reading.” P/7-2. It noted that the Student could
read only three (3) words per minute, while the grade-level goal was 77 words per
minute. /d. The Analysis also stated that “student’s written expression skill is very low,”.
and that he “lacks third grade skills in mathematics (i.e., fractions, multiplications, etc.”
P17-1, P17-2.

9. The next day, January 22, 2010, an Educational Evaluation of the Student was conducted,
consisting of the Woodcock-Johnson [II Tests of Achievement. R-2. The testing found
that his “overall mathematics ability is limited” and that his “sight reading and spelling
are negligible.” Id. His scores in Passage Comprehension, Spelling, and Letter-Word
Identification were all at the Kindergarten to 1¥ grade level. R-2, p. 2.

10. On or about January 29, 2010, a Confidential Psychological Evaluation of the Student
was conducted by a DCPS school psychologist. Inexplicably, however, the written
report took another two months to complete. See R-3 (03/30/2010 report). The results of
the evaluation indicated that the Student met the criteria for educational disability as a
student with a Specific Learning Disability (“SLD”). Id., p. 5. The evaluator noted that
the Student’s performance on the DC-BAS was Below Basic on both reading and math

areas assessed, and found that he “displays some cognitive and academic difficulties that

are impacting his ability to learn.” Id The evaluator recommended that, particularly in
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15.
- MDT/IEP Team to conduct an annual IEP review. P-8. At this meeting, the parent and

. On or about February 26, 2010, an Occupational Therapy (“OT”) Evaluation of the

. On or about April 29, 2010, the team reconvened to develop the Student’s initial IEP.

math, the Student “would benefit from instruction that is structured and step-by-step and

rules are clearly stated.” Id,, p. 6.

Student was conducted. R-4. The Student “demonstrated difficulty in areas of visual
motor integration, visual perception, and fine motor and handwriting skills.” Id,, p. 5.

As aresult, the evaluator concluded that OT intervention in the school setting was
warranted to address these deficits. Id.

On or about April 13, 2010, DCPS convened a meeting of the Student’s MDT/IEP Team
to review the evaluations and determine eligibility. R-6. The team determined that the

Student was eligiBle as a child with a disability under the IDEA, specifically SLD. R-7.

See R-8. The 04/29/2010 IEP provided for (a) 15 hours of specialized instruction
(Reading, Math, and Written Expression) in an Out of General Education setting; and
(b) 60 minutes per week of occupational therapy services, also in an Out of General
Education setting. P/0-16; R-10, p.16. In determining that pull-out services were
needed for the Student, the IEP team noted that “Student requires explicit specialized
instruction in the designated areas of weakness in order to access the general education
curriculum.” Id., p. 17. And in determining that an overall combination setting was
appropriate, the Team explained that “student can be educated satisfactorily in a regular
classroom part of the day and in a special education classroom with supplementary aids
and services part of the day.” Id.

IEP progress reports dated 11/05/2010 and 02/02/2011 showed the Student progressing
or mastering most of his math, reading, and written expression IEP goals. See R-11; R-
12. However, the Student continued to struggle academically in some areas of the
general curriculum, as reflected on his 2010-11 report card grades and teacher
comments. See R-15; R-16.

On or about March 11, 2011, DCPS convened another meeting of the Student’s

the advocate expressed concerns over the Student’s academic and behavioral progress
under the 04/29/2010 IEP. P-7; P8-1. The Student’s teacher reported that he was

“making steady progress in the area[s] of reading and math” according to recent






classroom testing. P8-2. His DIBELS reading comprehension scores had improved
from Level C to Level E between the Beginning of Year (BOY) and Middle of Year
(MOY) testing. See P4-3; P9-6. However, the parent and advocate felt that while he
was “steadily improving in the special ed setting,” he was sometimes “lost and
confused” when he returned to the general education setting. P7-2; see also Parent
Test.; EA Test. DCPS disagreed and felt that full-time special education was too
restrictive for the Student at this time. /d. Ultimately, the Team decided to carry forward
the same services in the 03/11/2011 [EP. See P9-17, R-14, p. 17.

V. DISCUSSION AND CONCLUSIONS OF LAW

A. Burden of Proof

The burden of proof in a special education due process hearing is on the party seeking
relief. DCMR 5-3030.3; see Schaffer v. Weast, 546 U.S. 49 (2005). This burden applies to any
challenged action and/or inaction, including failures to evaluate and failures to develop an
appropriate IEP. Based solely upon the evidence presented at the due process hearing, an
impartial hearing officer must determine whether the party seeking relief presented sufficient
evidence to prevail. See DCMR 5-E3030.3. The recognized standard is preponderance of the
evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw
v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 20 U.S.C. §1415(i)(2)(C)(iii).

B. Issues/Alleged Denials of FAPE

As noted above, Petitioner claims that DCPS denied the Student a FAPE by: (1) failing to
identify the Student in conformity with child-find requirements; (2) failing to evaluate the
Student timely following his parent’s request for initial evaluations; and (3) failing to develop an
appropriate IEP for the Student in both April 2010 and March 201 1. Petitioner also asserts (4) a
procedural violation by DCPS in convening an IEP team meeting on 04/29/2010 without an
Occupational Therapist and a Psychologist in attendance.

The IDEA requires that all students be provided with a Free Appropriate Public
Education (“FAPE”). FAPE means: ‘

[S]pecial education and related services that are provided at public expense, under
public supervision and direction, and without charge; meet the standards of the
SEA...include an appropriate preschool, elementary school, or secondary school
education in the State involved; and are provided in conformity with the






individualized education program (IEP)...” 20 U.S.C. § 1401(9); see 34 C.F.R. §
300.17; DCMR 5-E3001.1.

For the reasons discussed below, the Hearing Officer concludes that Petitioner has
met her burden of proof on Issues 1 and 2, but has failed to meet her burden of proof on

Issues 3 and 4.

1. Child Find

Under its “child find” mandate, DCPS has an affirmative duty to “identify, locate, and
evaluate” a potentially disabled child. 20 U.S.C. §1412(a) (3) (A); 34 C.F.R. §§300.111(a);
DCMR 5-E3002.1(d); see IDEA Public Charter School v. McKinley, 570 F. Supp. 2d 28 (D.D.C.
2008). As part of both an initial evaluation and any re-evaluation, DCPS must (inter alia) ensure
that the child “is assessed in all areas related to the suspected disability,” and that the evaluation
is “sufficiently comprehensive to identify all of the child’s special education and related services
needs, whether or not commonly linked to the disébility category in which the child has been
classified.” 34 C.F.R. §300.304 (c) (4), (6); Harris v. DC, 561 F. Supp. 2d 63, 67-68 (D.D.C.
2008). Parents also have a right to request particular assessments to determine whether their
child has a disability and the child’s educational needs. See, e.g., 34 C.F.R. 300.305 (d); Herbin
v. District of Columbia, 362 F. Supp. 254 (D.D.C. 2005).

In this case, the facts indicate that DCPS should reasonably have suspected the Student as
having a disability as early as January 2009, when his second grade teacher reported significant
academic and behavioral concerns and referred him to the SST “for further intervention &
possible testing.” P3-9. Despite the red flags, essentially nothing happened for the next year. No
meetings were held, no evaluations were conducted, and no further information was collected. It
appears that DCPS just forgot about the Student. At hearing, DCPS offered no real evidence to
explain its delay or rebut the evidence presented by Petitioner. Accordingly, Petitioner has met

her burden of proof on Issue 1.

2. Timeliness of Initial Evaluation

District of Columbia law requires that DCPS “shall assess or evaluate a student, who may

have a disability and who may require special education services, within 120 days from the date

that the student was referred for an evaluation or assessment.” D.C. Code §38-2561.02 (a)






(emphasis added). As this statute has been construed by the courts, DCPS “must conduct a full
and individual initial evaluation” within the required time frame of 120 days from the date of
referral. IDEA Public Charter School v. McKinley, 570 F. Supp. 2d 28 (D.D.C. 2008); see also
34 C.F.R. §300.301(a); DCMR §5-3005.2. This means that DCPS must complete and review
the initial evaluation in all areas of suspected disability, determine eligibility, develop an IEP if
the Student is found eligible, and determine an appropriate placement, all within 120 days. See
Hawkins v. D.C., 539 F. Supp. 2d 108 (D.D.C. 2008), D.C. v. Abramson, 493 F. Supp. 2d 80, 85
(D.D.C. 2007); DCMR §§ 5-3002, 5-3013.

In this case, it is clear that a “referral” within the meaning of the statute occurred no later
than August 25, 2009, when Petitioner requested in writing that DCPS evaluate the Student for
IDEA eligibility. This appears to be the position taken by Petitioner. See Closing Statement, pp.
2-3. Accordingly, Hearing Officer concludes that the mandatory 120-day timeline specified in
D.C. Code §38-2561.02 (a) expired no later than December 25, 2009. * DCPS did not determine
eligibility and develop an IEP for the Student until April 29, 2010, which was at least four
months late. Accordingly, the Hearing Officer concludes that DCPS violated its obligations
under IDEA and D.C. Code § 38-2561.02 (a) by not determining eligibility and developing an
IEP by 12/25/2009.

Courts have held that a delay in completing required evaluations is not a “mere
procedural inadequacy”; rather, “such inaction jeopardizes the whole of Congress’ objectives in
enacting the IDEA.” Harris v. DC, 561 F. Supp. 2d 63, 68-69 (D.D.C. 2008). > As in Harris, the
“intransigence of DCPS as exhibited in its failure to respond quickly to [parent’s] simple request
has certainly compromised the effectiveness of the IDEA as applied to [the Student].” 561 F.
Supp. 2d at 69. Alternatively, the Hearing Officer concludes on the basis of the record evidence
presented by Petitioners that by delaying the eligibility and IEP dates by at least four months,

* Although Petitioner does not appear to argue this point, it is possible that a referral may have occurred as
early as January 2009, when the Student’s teacher requested SST consideration of further intervention and testing.
See discussion under Issue 1 above. In that event, the 120-day timeline may have expired as early as May 16, 2009.

* See also IDEA Public Charter School, supra (failure to perform child-find duty and comply with DC’s
120-day timeline constitutes substantive denial of FAPE): Hawkins v. District of Columbia, 539 F. Supp. 2d 108
(D.D.C. 2008)(same); District of Columbiav. Abramson, 493 F. Supp. 2d 80 (D.D.C. 2007) (noting that DCPS is
obligated to “offer FAPE by evaluating the student, convening an eligibility meeting, determining eligibility,
developing an IEP if the student is eligible, and determining and offering an appropriate placement”) (emphasis
added).






this procedural violation has (i) impeded the Student’s right to a FAPE, (ii) significantly impeded
the parent’s opportunity to participate in the decision-making process regarding the provision of
a FAPE, and/or (iii) caused a deprivation of educational benefit. 34 C.F.R. §300.513(a).

Accordingly, Petitioner has met her burden of proof on Issue 2.

3. Failure to Provide an Appropriate IEP

The “primary vehicle” for implementing the goals of the IDEA is the IEP, which the
statute “mandates for each child.” Harris v. District of Columbia, 561 F. Supp. 2d 63, 65
~ (D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). An IEP is a comprehensive
written plan that must include, among other things: (1) “a statement of the child’s present levels
of academic achievement and functional performance, including ... how the child’s disability
affects the child’s improvement and progress in the general education curriculum”; (2) “a
statement of measurable annual goals, including academic and functional goals, designed to ...
meet the child’s needs that result from the child’s disability to enable the child to be involved in
and make progress in the general education curriculum...and meet each of the child’s other
education needs that result from the child’s disability”; (3) “a description of how the child’s
progress toward meeting the annual goals...will be measured”; (4) “a statement of the special
education and related services and supplementary aids and services ...and a statement of the
program modifications or supports for school personnel that will be provided for the child”; and
(5) an explanation of the extent, if any, to which the child will not participate with non-disabled
children in any regular classes. 20 U.S.C. 1414(d)(1)(A)(i). See also 34 C.F.R. 300.320; DCMR
5-E3009.1.

To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably
calculated’ to confer educational benefits on the child, but it need not ‘maximize the potential of
each handicapped child commensurate with the opportunity presented non-handicapped
children.” Anderson v. District of Columbia, 109 LRP 18615 (D.D.C. 2009), slip op. at 6,
quoting Board of Education v. Rowley, 458 U.S. 176,200,207 (1982). ® Judicial and hearing

officer review of IEPs is “meant to be largely prospective and to focus on a child’s needs

$ See also Kerkam v. McKenzie, 862 F. 2d 884 (D.C. Cir. 1988); J G. v. Abington School, 51 IDELR 129
(E.D. Pa. 2008), slip op. at 8 (“while the proposed IEP may not offer [the student] the best possible education, it is
nevertheless adequate to advance him a meaningful educational benefit. «).
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looking forward; courts thus ask whether, at the time an IEP was created, it was ‘reasonably
calculated to enable the child to receive educational benefits.”’

The issue of whether an [EP is appropriate is a question of fact for hearing. See, e.g.,
S.H. v. State-Operated School Dist. of Newark, 336 F. 3d 260, 271 (3d Cir. 2003). “Ultimately,
the question ...is whether or not [the] defects in the ...IEP are so significant that [DCPS] failed
to offer [the Student] a FAPE.” N.S. v. District of Columbia, 709 F. Supp. 2d 57 (D.D.C. 2010),
slip op. at 20.

In this case, Petitioner has failed to prove by a preponderance of the evidence that either
the 04/29/2010 or 03/10/2011 1EPs were not reasonably calculated to confer educational benefits
on the Student, based on the information available to the [EP team at the time the IEPs were
developed. Moreover, while DCPS must periodically update and revise an IEP “in response to
new information regarding the child’s performance, behavior, and disabilities,” Maynard v.
District of Columbia, 54 IDELR 158 (D.D.C. 2010), slip op. at p. 6.; see 34 C.F.R. 300.324, the
evidence is insufficient to establish that major changes were mandated as of March 2011. The
IEP team appears to have acted reasonably in deciding to continue the program of intensive, pull-
out instruction for the majority of the school day (15 hours per week) for at least another year,

given the progress being made.

Indeed, DCPS is not only permitted, but is statutorily required, to educate the Student in
the least restrictive environment. [IDEA expressly requires DCPS to ensure that, to the
“maximum extent appropriate,” the Student is educated with children who are nondisabled.” 34
C.F.R. 300.114 (a) (2). Here, the 03/10/2011 IEP Team found the following benefits for the
Student in continuing to attend a regular education class for at least a portion of his schedule:
“student’s ability to adequately access , and socialize with his peers; receive special subject
instruction with the non-disabled students; and participate in all academic instruction,
assessment, and learning experience (however modified through specialized instruction) in all
scholastic domains of mathematics, language arts, social studies, science, art, physical education,

and library science.” P9-18. Petitioner has not provided a sufficient justification to overrule

’ Schaffer v. Weast, 554 F.3d 470,477 (4th Cir. 2009) (citing Rowley, 458 U.S. at 207); see also Fuhrmann
v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993) (whether an IEP is appropriate “can only be
determined as of the time it is offered for the student, and not at some later date”).
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these team judgments. Accordingly, the hearing Officer concludes that Petitioner has not

sustained her burden of proof on Issue 3.

4. Procedural — April 2010 IEP Team

The Complaint also includes a procedural claim that DCPS failed to hold a properly
constituted IEP team meeting in April 2010, when it developed the initial IEP for the Student,
because the team failed to include an Occupational Therapist and a Psychologist on the teém.
However, the Hearing Officer notes that Petitioner may have abandoned this claim as she did not

argue the issue at all in her written Closing Statement.

DCPS was required to ensure that the Student’s IEP Team included individuals who

could interpret the instructional implications of evaluation results. 34 C.F.R. 300.321 (a) (5).
The evaluations being reviewed at the April 2010 IEP meetings included psychological and OT
evaluations. However, the documents show that both a psychologist (in person) and occupational
therapist (by phone) participated in the 04/13/2010 meeting where the evaluations were reviewed
and IDEA eligibility was determined. P71-3. While they may not have been present for the
subsequent (04/29/2010) meeting to develop the IEP, the statutory requirement relates primarily
to interpretation of evaluations. Moreover, both experts were present at the 03/10/2011 team

meeting where the IEP was reviewed and renewed. P9-1.

The Hearing Officer concludes that this level of participation satisfied the procedural
requirements of the IDEA. Even assuming arguendo that it did not, Petitioner has not shown that
such procedural violation caused a deprivation of educational benefit, or otherwise resulted in a
substantive denial of FAPE, in accordance with 34 C.F.R. 300.513 (a) (2). See Lesesne v.
District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006). Accordingly, the Hearing Officer

concludes that Petitioner has failed to meet her burden of proof on this issue.

C. Requested Relief

The IDEA authorizes the Hearing Officer to fashion “appropriate” relief, e.g., 20 U.S.C.
§1415(1)(2)(C)(iii), and such authority entails “broad discretion” and implicates “equitable
considerations,” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993); Reid v.
District of Columbia, 401 F.3d 516, 521-24 (I3.C. Cir. 2005). Here, the primary relief requested
is compensatory education for the period in which DCPS failed to evaluate and determine

eligibility (i.e., for approximately one full year prior to April 2010).

12






Compensatory education is an equitable remedy available to a hearing officer, exercising
his authority to grant “appropriate” relief under IDEA. Under the theory of ‘compensatory
education,’ courts and hearing officers may award ‘educational services...to be provided
prospectively to compensate for a past deficient program.”” Reid v. District of Columbia, 401 F.
3d at 521 (quotations omitted). “In every case, however, the inquiry must be fact-specific and, to
accomplish IDEA’s purposes, the ultimate award must be reasonably calculated to provide the
educational benefits that likely would have accrued from special education services the school
district should have supplied in the first place.” 401 F. 3d at 524; see also Friendship Edison
Public Charter School v. Nesbitt, 532 F. Supp. 2d 121, 125 (D.D.C. 2008) (compensatory award
must be based on a “’qualitative, fact-intensive’ inquiry used to craft an award ‘tailored to the

unique needs of the disabled student’”).

Thus, compensatory education awards are equitable in nature. They should be qualitative
and they should be flexible. They should be crafted so as to address the educational harm
suffered by the Student as a result of the violation of IDEA/denial of FAPE. In this case,
Petitioner has met her burden of establishing the harm caused by the absence of any special
education services until April 2010, and of proposing a well-articulated compensatory education

plan that can remedy the harm.

First, Petitioner presented credible testimony and educational testing data to support a
finding that the educational harm suffered by the Student was a direct result of his not having an

IEP in place, and thus not receiving individualized targeted instruction, until at least April 2010.

Second, Petitioner has presented a compensatory education plan that is, for the most part,
appropriate and well-reasoned. Petitioner proposes 150 hours of academic tutoring and 30 hours
of counseling by an independent provider of the parent’s choosing. The academic tutoring
component is well suited to remedy the specific harm suffered by the Student and is supported by
the record evidence. The independent tutoring would reasonably compensate the Student for his
missed pull-out specialized instruction in Reading, Math, and Written Expression, and would
likely get him to a point he would have been expected to reach had he received such services.
The evidence shows that the Student is getting ready to enter the 5™ grade, but as of March 2011
was still performing at the 1* grade level in reading and the 2d to 3d grade level in math, P8-2.
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However, the counseling portion of the compensatory education plan does not appear to
be supported by the record evidence, especially where (a) the Student has not demonstrated
significant social/emotional concerns, and (b) the IEP developed for the Student does not identify
a need for behavioral support services. Thus, this element will not be included in the Order. The
Hearing Officer will substitute 30 hours of intensive one-on-one reading instruction to help

remedy his significant deficits in this area, as this remains a major concern (see P4-1).
VI. ORDER

Based upon the above Findings of Fact and Conclusions of Law, and the entire record
herein, it is hereby ORDERED:

1. Unless the parties agree in writing otherwise, Respondent shall pay for 100 hours
of individual academic tutoring services for the Student in Reading, Math
and/or Written Expression, at hourly rates not to exceed the current established
market rate in the District of Columbia for such services, beginning within 30
calendar days of this Order. These services shall be completed by July 2, 2012.

2. Unless the parties agree in writing otherwise, Respondent shall also pay for 30
hours of one-on-one intensive reading instruction, at hourly rates not to exceed
the current established market rate in the District of Columbia for such services
(e.g., by Linda Mood Bell), beginning within 30 calendar days of this Order.
These services shall be completed by July 2, 2012,

3. Petitioner’s other requests for relief in her Due Process Complaint filed April 8,
2011, are hereby DENIED.

4, This case shall be, and hereby is, CLOSED.

IT IS SO ORDERED. A —_
VA P mm
7 ,,)
Dated: July 2, 2011 Impartial Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the findings and
decision made herein has the right to bring a civil action in any District of Columbia court of
competent jurisdiction or in a District Court of the United States, without regard to the amount in
controversy, within ninety (90) days from the date of the Decision of the Hearing Officer in
accordance with 20 U.S.C. §1415(i)(2).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., Second Floor
Washington, DC 20002

STUDENT, through the legal guardian' )
) Case Number:
Petitioner, ) :
) Hearing Date: June 23, 2011
V. ) Hearing Room: 2003
)
THE DISTRICT OF COLUMBIA ) 0
PUBLIC SCHOOLS, ) L
) R
Respondent. ) Hearing Officer: Frances Raskin

HEARING OFFICER DETERMINATION
L JURISDICTION

This proceeding was invoked in accordance with the Individuals With Disabilities
Education Improvement Act of 2004 (“IDEA”), codified at 20 U.S.C. §§ 1400 ef seq., D.C. Code
§§ 38-2561.01 et seq.; the federal regulations at 34 C.F.R. §§ 300.1 ef seq.; and the District of
Columbia regulations at D.C. Mun. Reg. tit. 5-E §§ 3000 et seq.

IL. BACKGROUND

Petitioner is the parent of an -year-old, general education student who attends a
public elementary school in the District of Columbia. On April 20, 2011, Petitioner filed a Due
Process Compliant (“Complaint”) against the District of Columbia Public Schools (“DCPS™)
pursuant to IDEA.

In the Complaint, Petitioner alleged that DCPS had failed to identify the Student as a
student with a suspected disability, in light of his behavioral difficulties during the 2010-2011
school year, and conduct evaluations in all areas of suspected disability. Petitioner further
alleged that DCPS had failed to respond to her November 24, 2010, written request that DCPS

! Personal identification information is provided in Attachment A.






conduct a comprehensive psychological evaluation of the Student to determine whether his
escalating behavioral difficulties were the result of a disability.’

This Hearing Officer was appointed to preside over this case on April 22, 2011. The
parties waived the resolution meeting on May 3, 2011. Thus, the resolution period ended on
May 3, 2011. The parties agreed that the forty-five day, due process hearing timeline began on
May 4, 2011.

On May 6, 2011, this Hearing Officer held a prehearing conference in which Chike
Ijeabuonwu, counsel for Petitioner, and Tanya Chor, counsel for Respondent DCPS, participated.
Respondent DCPS filed a response to the Complaint (“Response”) on May 10, 2011, which was
ten days past the deadline established by IDEA.’

On May 12, 2011, this Hearing Officer issued a prehearing conference summary and
order. On May 23, 2011, this Hearing Officer issued a revised prehearing conference summary
and order. On May 25, 2011, the parties exchanged their respective witness lists and five-day
disclosures.*

On June 7, 2011, both counsel participated a second prehearing conference that this
Hearing Officer convened to discuss rescheduling of the due process hearing after a power
outage prevented the hearing from taking place on the originally scheduled date of June 1, 2011.
During the second prehearing conference, the parties agreed to proceed to a due process hearing
on June 23, 2011. On June 7, 2011, counsel for Petitioner filed a motion to continue the due
process hearing,.

On June 20, 2011, this Hearing Officer held a third prehearing conference to discuss the
parties’ attempts to resolve this case and whether DCPS would provide the relief Petitioner was
seeking, i.e., conduct a comprehensive psychological evaluation by a date certain, then review
the evallslation and determine the Student’s eligibility for specialized instruction and related
services.

2 Petitioner also alleged that DCPS had failed to provide her access to the Student’s records.
Petitioner withdrew this claim prior to the due process hearing.

3 See 34 C.F.R. § 300.508(e) (emphasis added). Because counsel for DCPS failed to file a
response prior to the prehearing conference, and could not provide any information on the
position of DCPS on the allegations in the Complaint, this Hearing Officer found that its failure
to file a timely response has prejudiced Petitioner in the preparation of her case. As a sanction
for the failure to file a timely response, this Hearing Officer shifted the burden of production to
DCPS.

4 On June 16, 2011, DCPS served on Petitioner second copy of the witness list and proposed
exhibits. On June 20, 2011, Petitioner field a Supplemental Disclosure of Witnesses and
Documents, which contained a single document marked as Petitioner’s proposed exhibit 8. On
June 22, 2011, the day before the due process hearing, Petitioner filed a second supplemental
disclosure, which also contained a single document marked as Petitioner’s proposed exhibit 9.

* During the first prehearing conference, counsel for Petitioner represented that Petitioner would
withdraw the Complaint if DCPS committed in writing to perform a psychological evaluation of






The due process hearing convened on June 23, 2011. Petitioner, the Student, and the
Special Education Coordinator of the school the Student attends appeared in person at the due
process hearing. After this Hearing Officer entered the parties’ respective exhibits into
evidence,6 the parties reached stipulations. Petitioner asserted that these stipulations resolved the
Complaint. Thus, the parties presented no testimony at the hearing,.

III.  ISSUES PRESENTED

This Hearing Officer certified the following issues for adjudication at the due process
hearing:

A. Whether DCPS denied the Student a free, appropriate, public education (“FAPE”)
by failing to identify him as a student with a suspected disability and conduct evaluations in all
areas of suspected disability in light of his behavioral difficulties during the 2010-2011 school
year that lead to several suspensions and impeded the Student’s academic progress; and

B. Whether DCPS denied the Student a FAPE by failing to hold a student evaluation
plan meeting and evaluate him in all areas of disability after Petitioner requested, on November
24, 2010, that DCPS conduct a comprehensive psychological evaluation of the Student to
determine whether his escalating behavioral difficulties were the result of a disability.

Petitioner requests relief in the form of an order requiring DCPS to conduct a
psychological evaluation, including a social history assessment, of the Student, convene a
meeting of the Student’s individualized educational program (“IEP”) team, determine his
eligibility for specialized instruction and related services, and if found eligible, develop an IEP
for the Student.

IV.  FINDINGS OF FACT

At the suggestion of this Hearing Officer, the parties reached several stipulations of fact.
After the parties agreed upon the terms of the stipulations, Petitioner asserted that she would not
be presenting her case and that she was satisfied that the stipulations resolved the Complaint.
Based upon the stipulations of the parties, this Hearing Officer makes the following findings of
fact: ~

1. By August 19, 2011, DCPS will conduct a comprehensive psychological
evaluation of the Student, including a social history.

the Student within thirty days and to review the evaluation within ten days after the evaluation is
completed.

8 This Hearing Officer admitted into evidence Petitioner’s exhibits 3, 4, 5, and 6, and excluded
Petitioner’s exhibits 1, 2, and 7 as not probative of the issues in this case. Petitioner withdrew
both sets of supplemental disclosures that she had filed on June 20, and June 22, 2011. This
Hearing Officer admitted into evidence Respondent’s exhibits 1, 2, 3, and 4.





2. Beginning on August 22, 2011, DCPS will conduct a 30-day review of the
Student’s academic performance, which will include classroom observations.

3. Within fifteen calendar days of August 22, 2011, DCPS will convene a meeting of
the Student’s IEP team to review the Student’s comprehensive psychological evaluation and
determine his eligibility for specialized instruction and related services. If the IEP team finds the
Student eligible for specialized instruction and related services, DCPS will develop an IEP for
the Student at this meeting.

4, DCPS will conduct a functional behavioral assessment of the Student.
V. CONCLUSIONS OF LAW

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.” FAPE is defined as “speciallgl
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.”
FAPE “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit from
the instruction.”

Each local education agency (“LEA”) is obligated to provide a FAPE “for all children
residing in the state between the ages of 3 and 21, inclusive.”'? In deciding whether an LEA
provided a FAPE to a student, the inquiry is limited to (a) whether the LEA complied with the
procedures set forth in IDEIA; and (b) whether the student’s IEP is reasonably calculated to
enable him/her to receive educational benefits.'!

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.'* In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights." :

720 U.S.C. §§ 1400(d)(1)(A),1412(a)(1). ‘

820 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

® Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

1934 CF.R. § 300.101.

"' Rowley at 206-207.

1220 U.S.C. § 1415 (HBXE)(). ~

' Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). See also C.M. v. Bd. of Educ., 128 Fed. Appx. 876, 881 (3d Cir. 2005)
(per curiam) ("[O]nly those procedural violations that result in loss of educational opportunity or
seriously deprive parents of their participation rights are actionable.”); Roland M. v. Concord
Sch. Comm., 910 F.2d 983, 994 (1st Cir. 1990) (en banc) (“[P]rocedural flaws do not
automatically render an IEP legally defective”) (citations omitted); W.G. v. Bd. of Trustees, 960
F.2d 1479, 1484 (9th Cir. 1992) (rejecting the proposition that procedural flaws “automatically






The burden of proof is properly placed upon the party seeking relief.'* A petitioner must
prove the allegations in the due process complaint by a preponderance of the evidence."” The
preponderance of evidence standard simply requires the trier of fact to find that the existence of a
fact is more probable than its nonexistence.'® In other words, preponderance of the evidence is
evidence that is more convincing than the evidence offered in opposition to it.'” Unlike other
standards of proof, the preponderance-of-evidence standard allows both parties to share the risk
of error in roughly equal fashion,'® except that when the evidence is evenly balanced, the party
with the burden of persuasion must lose. "

VII. DISCUSSION

Among the specific conditions a state must satisfy is the requirement that it demonstrate
that “all children residing in the State who are disabled, regardless of the severity of their
disability, and who are in need of special education and related services are identified, located,
and evaluated.””® This child-find obligation extends to all children suspected of having a
disability, not just children who are ultimately found to have disabilities.>! The scope of the
child-find duty includes children who are suspected of having a disability even though they are
advancing from grade to grade.”

The duty to locate and complete the evaluation of a student starts “as soon as a student is

require a finding of a denial of a FAPE”); Thomas v. Cincinnati Bd. of Educ., 918 F.2d 618, 625
(6th Cir. 1990) (rejecting an IDEA claim for technical noncompliance with procedural
requirements because the alleged violations did not result in a “substantive deprivation” of
student's rights); Burke County Bd. of Educ. v. Denton, 895 F.2d 973, 982 (4th Cir. 1990)
(refusing to award compensatory education because procedural faults did not cause the child to
lose any educational opportunity).

' Schafffer v. Weast, 546 U.S. 49, 56-57 (2005).

*20 U.S.C. § 1415 (i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C. Cir.
2005) (discussing standard of review).

' Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).

'" Greenwich Collieries v. Director, Office of Workers’ Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).

'® Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

¥ Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994).

220 U.8.C. §§ 1412(2)(C);1414(a)(1)(A); Integrated Design & Elecs. Acad. Pub. Charter Sch.
v. McKinley, 570 F. Supp. 2d 28, 30 (D.D.C. 2008). '
2! McKinley, 570 F. Supp. 2d at 34-35 (citing 34 C.F.R. § 300.111(c)(1); N.G. v District of
Columbia, 556 F. Supp. 2d. 11, 25 (D.D.C. 2008).

22 Kruvant v, District of Columbia, 2005 U.S. Dist. LEXIS 34045, 25-26 (D.D.C. Aug. 10,
2005).





identified as a potential candidate for special education services.””> Once a child is identified,

the LEA is then obligated to determine whether the student is in fact a child with a disability.**
The IEP team must conduct an initial evaluation to determine whether a child is a child with a

disability and to determine the educational needs of the child.?

In the District of Columbia, an LEA shall evaluate a child suspected of having a disability
within 120 days from the date the student was referred for an evaluation.”® As part of an initial
evaluation, the IEP team and other qualified professionals, as appropriate, must (1) review
existing evaluation data on the child, including evaluations and information provided by the
parents of the child.>’ On the basis of that review, and input from the child’s parents, the IEP
team must identify what additional data, if any, are needed to determine whether the child is a
child with a disability and the educational needs of the child.?®

The failure of an LEA to comply with its child-find obligation may constitute a denial of
FAPE.” This is not the end of the inquiry, however. The dispositive issue is whether the
student was harmed by the failure of the LEA to comply with its obligations.’® In other words, to
succeed on a procedural claim, a petitioner must demonstrate that the school district's procedural
violations affected the child's ability to receive the educational benefit that the IDEA requires.”'
If a disabled child received a FAPE in spite of a technical violation of the IDEA, the LEA has
fulfilled its statutory obligations.*?

The threshold issue in this case is when DCPS suspected or should have suspected the
Student was a child with a disability under IDEA. The IDEA defines a “child with a disability”
as a child with a listed disorder or “specific learning disabilities” who, “by reason thereof, needs
special education and related services.”® An LEA may deny special education services to a

2 McKinley, 570 F. Supp. 2d at 28-30 (citing, e.g., Hawkins, 539 F. Supp. 2d 108; Abramson,
493 F. Supp. 2d at 85).

24 Abramson, 493 F. Supp. 2d at 85).

25 20 U.S.C. § 1414(a)(1)(C)().

2D.C. Code § 38-2561.02.

%734 C.F.R. § 300.305.

2.

» Hawkins ex rel. D.C. v. District of Columbia, 539 F. Supp. 2d 108, 113-14.(D.D.C. 2008);
District of Columbia v. Abramson, 493 F. Supp. 2d 80, 85 (D.D.C. 2007).

3 Kruvant v. District of Columbia, 99 Fed. Appx. 232, 233 (D.C. Cir. 2004) (denying relief
under IDEA because "although DCPS admits that it failed to satisfy its responsibility to assess
[the student] for IDEA eligibility within 120 days of her parents' request, the [parents] have not
shown that any harm resulted from that error").

*! Roark v. District of Columbia, 460 F. Supp. 2d 32, 42 (D.D.C. 2006) (citing Lesesne, 447 F.3d
at 834).

32 See, e.g., Nguyen v. District of Columbia, 681 F. Supp. 2d 49, 51 (D.D.C. 2010) (upholding
hearing officer who found that, although the student suffered from depression and a mood
disorder, he did not suffer an emotional disturbance because "[t]he record is, at best, inconclusive
that [the student's] emotional problems adversely affect his educational performance”); M.M. ex
rel. D.M. v. Sch. Dist., 303 F.3d 523, 533-34 (4th Cir. 2002).

3334 C.F.R. § 300.8 (emphasis added).






child with a disability if it is determined, through an appropriate evaluation, that the child only
needs related service(s) and not special education.>*

The parties resolved this case by entering stipulations on the record and presented no
testimony on issues certified for hearing. As a result, this Hearing Officer cannot determine
whether DCPS denied the Student a FAPE by failing to comply with its child-find obligations
and/or failing to evaluate the Student in response to Petitioner’s request for evaluations.
Nevertheless, in entering into these stipulations, DCPS agreed to provide the relief that Petitioner
requested in the Complaint. Thus, this Hearing Officer will order the relief agreed upon by the
parties.

3 Parker v. Friendship Edison Pub. Charter Sch., 577 F. Supp. 2d 68, 74 n.4 (D.D.C. 2008)
(citing 34 C.F.R. § 300.7 (a)(2)(@)).






ORDER

Upon consideration of Petitioner’s request for a due process hearing, and the stipulations
of the parties, it is this 3rd day of July 2011 hereby:

ORDERED that, by August 19, 2011, DCPS shall conduct a comprehensive
psychological evaluation of the Student, including a social history review, and finalize the report
of the evaluation;

IT IS FURTHER ORDERED that DCPS shall conduct a functional behavioral
assessment of the Student;

IT IS FURTHER ORDERED that, beginning on August 22, 2011, DCPS shall conduct a
30-day review of the Student’s academic performance, which will include classroom
observations;

IT IS FURTHER ORDERED that DCPS shall receive one day of delay in conducting
the comprehensive psychological evaluation for every day the Student is not available for
evaluation purposes;

IT IS FURTHER ORDERED that, within fifteen calendar days of the first school day of
the 2011-2012 school year, DCPS shall convene a meeting of the Student’s IEP team to review
the comprehensive psychological evaluation and determine the Student’s eligibility for
specialized instruction and related services;

IT IS FURTHER ORDERED that, if the IEP team determines that the Student is eligible
for specialized instruction and related services, DCPS shall develop an IEP for the Student at the

meeting required by this Order, i.e., within fifteen calendar days of the first school day of the
2011-2012 school year;

IT IS FURTHER ORDERED that DCPS shall receive one day of delay in convening the
meeting to review the Student’s psychological evaluation, determine the Student’s eligibility for
specialized instruction, and develop an IEP for the Student, for every day of delay caused by
Petitioner, her counsel, and her advocate.

By: /s _Frances Rastkin

Frances Raskin
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the

findings and decision of the Hearing Officer shall have 90 days from the date of the decision of

the hearing officer to file a civil action with respect to the issues presented at the due process

hearing in a district court of the United States or a District of Columbia court of competent
_jurisdiction, as provided in 20 U.S.C. § 415(31)(2).






Distributed to:

Chike Ijeabuonwu, Attorney at Law
Tanya Chor, Attorney at Law
Student Hearing Office

DCPS











DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 1st Street, N.E., 2nd Floor
Washington, DC 20002

STUDENT,!
through the Parent
Date Issued: July 20, 2011

Petitioner,
Hearing Officer: James Gerl
v.
A Case No: .
District of Columbia -
Public Schools, Hearing Date:  July 7, 2011
Respondent. Room: 2006

HEARING OFFICER DETERMINATION

BACKGROUND

The due process complaint was filed on May 5, 2011. The matter
was assigned to this hearing officer on May 6, ‘2011. A resolution
session was convened on May 27, 2011. A prehearing conference was
convened on June 7, 2011. Petitioner filed one unopposed motion for
continuance which was granted, extending the deadline for the Hearing
Officer’s decision by nine days. The due process hearing was convened

at the Student Hearing Office on July 7, 2011. The hearing was closed

! Personal identification information is provided in Appendix A.






to the public. The student's parent did not attend the hearing and the
student did not attend the hearing. Five witnesses testified on behalf of
the petitioner and one witness testified on behalf of the Respondent.
Petitioner's exhibits 1-16 were admitted into evidence. No exhibits
were offered into evidence by Respondent. The decision of the Hearing

officer is due to be issued on or before July 20, 2011.

JURISDICTION
This proceeding was invoked pursuant to the provisions of the
Individuals With Disabilities Education Act (hereafter sometimes
referred to as “IDEA”), 20 U.S.C. Section 1400 et seq.; Title 34 of the
Code of Federal Regulations, Part 300; Title 5-E of the District of
Columbia (hereafter sometimes referred to as “District” or “D.C.”)
Municipal Regulations (hereafter sometimes referred to as “DCMR”);

and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

PRELIMINARY MATTERS
All proposed exhibits and testimony received into evidence and all

supporting arguments submitted by the parties have been considered.






To the extent that the evidence and arguments advanced by the parties
are in accordance with the findings, conclusions and Views stated
herein, they have been accepted, and to the extent that they are
inconsistent therewith, they have been rejected. To the extent that the
testimony of various witnesses is not in accord with the findings as
stated herein, it is not credited.

Despite a directive by the Hearing officer that both counsel
immediately inform the Hearing Officer of any resolution session
meeting or any other action that might result in a change to the
deadline for decision in this case, neither attorney informed the Hearing
Officer of the fact that the resolution session meeting occurred for more
than a week after it had occurred. The Hearing Officer only learned of
the resolution meeting when he inquired as to the status of the case. As
a result of counsel's failure to comply with the Hearing Officer’s
directive in this regard, it became difficult to timely convene the due
process hearing and issue a decision. See the federal regulations
‘governing the timeline for decision, 34 C.F.R. §§ 300.515, 300.510(c). As
a result, the Hearing Officer imposed as a sanction against both lawyers

that each party would be limited to no more than four hours, plus a





reasonable amount of time for closing argument, to present its case. An

IDEA hearing officer is charged with running the hearing process. See,

Letter to Anonymous 23 IDELR 1073 (OSEP 1994). Appropriate
sanctions may be imposed where lawyers or parties fail to comply with

the reasonable directives of the Hearing Officer. Stancourt v.

Worthington City Sch. Dist. Bd. of Educ. 44 IDELR 166 (Ohio App. Ct.

October 27, 2005); JD by Davis v. Kanawha County Bd of Educ 53

IDELR 225 (S.D. W.Va. 11/4/2009), affd on other grounds, _JD by

Davis v. Kanawha County Bd of Educ 54 IDELR 184 (4th Cir.

4/27/2010) (Unpublished). Failure to comply with directions necessary
to convene timely hearings and issue timely decisions is particularly
serious in the District of Columbia, where timeliness of decisions has

historically been a problem. See, Blackman, et al v. District of Columbia

28 IDELR 1053 (D.DC June 3, 1998).

In other prehearing activity, Respondent made a motion to
dismiss asserting that it could not be the appropriate Local Education
Agency (LEA) and therefore no relief could be granted against this

Respondent. Petitioner filed a written response. In addition, both

parties were afforded the opportunity to provide oral argument on the






matter during a telephone conference call. After hearing argument, it
became apparent that numerous genuine issues of material fact existed,
and as a result, the Hearing Officer concluded that dismissal was not
warranted and the motion was denied. Respondent was given leave to
make the argument as a defense at the due process hearing.

Counsel for Petitioner requested four notices to Appear to compel
the testimony of witnesses. After discussion during a telephone
conference call, Petitioner withdrew one of the requests. The Hearing
Officer recommended and the Chief Hearing Officer issued three
Notices to Appear. Only one of the witnesses to whom the Notices were
issued testified at the due process hearing. No explanation was
provided at the due process hearing as to why the other two witnesses
did not testify although prehearing correspondence indicated that there
were allegations of difficulties that were not raised at the due process
hearing.

Prior to the hearing, Counsel for petitioner filed a motion to
strike. The basis of the motion was that counsel for Respondent filed its
prehearing brief (concerning the issue of whether the respondent was

the LEA that owed a duty of FAPE to the student) at 2:12 pm the day






after it was due. The only harm or prejudice alleged by Petitioner was
that the Respondent had had the Petitioner’s brief for nearly a day
before filing its brief rather than filing the briefs simultaneously as
ordered. The motion to strike respondent’s brief was denied, but in
order to cure the potential unfairness caused by Counsel for Respondent
having the brief of Petitioner before filing its brief, the Hearing Officer
ordered that Petitioner was given leave to file a supplemental brief on
the topic by 2:12 pm the day after the hearing. Petitioner has not filed

a supplemental brief on the topic.

ISSUES PRESENTED

The following three issues were identified by counsel at the
prehearing conference and evidence concerning these issues was heard
at the due process hearing:

Issue No. 1: Is Respondent responsible for developing and

implementing an IEP or for providing an educational placement for the

student?

Issue No. 2: Did Respondent fail to implement an IEP for the

student?






Issue No. 3: Do the January 25, 2011 and May 18, 2011 IEPs

developed by LEA No. 2 provide FAPE to the student?

FINDINGS OF FACT

After considering all of the evidence as well as the arguments of

counsel, I find the following facts:

1.

The student is a ward of the District of Columbia. By Order of the
Superior Court of the District of Columbia (Family Court) dated
August 27, 2010, the student was removed from the custody of his
parents and placed in foster care with his aunt in Maryland. (P-
11; T of guardian ad litem)(References to exhibits shall hereafter
be referred to as “P-1,” etc. for the petitioner’s exhibits, “R-1,” etc.
for the respondent’s exhibits and “HO-1,” etc. for the hearing
officer exhibits; references to testimony at the hearing is hereafter
designated as “T”.)

The student’s biological parents retain educational decision

making rights for the student. (T of guardian ad litem.)





The student’s biological father has filed an appeai of the aforesaid
custody order. As a result it is unclear who will have custody of
the student in the Fall. (T of guardian ad litem.)

On October 13, 2010, LEA No. 2 developed an IEP for the student.
Said IEP provided 8 hours per week of special education in the
general education environment and 20 hours per week of extended
school year services. (P-6)

On November 3, 2010, LEA No. 2 developed an IEP for the
student. Said IEP provided 15 hours per week of special
education in the general education environment and one hour per
month of speech/language therapy as a related service and 20
hours per week of extended school year services. (P-5)

On January 25, 2011, LEA No. 2 developed an IEP for the
student. Said IEP provided 15 hours per week of special
education in the general education environment and one hour per
month of speech/language therapy as a related service and 20
hours per week of extended school year services. (P-3)

The student’s teachers at LEA No. 2 determined that the student

was making progress under his January 25, 2011 IEP. However,





they were concerned that his level of progress in his core academic
courses could be better. (T. of Respondent’s Program Manager.)
On January 20, 2011, Petitioner filed a separate due process
complaint against Respondent. The complaint settled when the
Respondent issued an authorization for an independent
educational evaluation (comprehensive psychological) on February
2, 2011. (P-15; P-16)

On February 24 and 25, 2011, the independent comprehensive
psychological evaluation of the student was conducted. The
evaluator reviewed the November 30, 2011 IEP, but not the
January 25, 2011 IEP, in preparing the report of ;che evaluation.
The evaluator assessed the student’s cognitive ability as extremely
low. The report of the evaluation notes that the student’s level of
achievement is behind that of his same-aged non-disabled peers.
The evaluator recommends full-time special education services
because of his lpw academic achievement. The report also
recommends individual play therapy, and that the student should

participate in structured recreational activity outside of school. (P-

8).





10.

11.

As a part of the implementation of the settlement of the previous
due process complaint, Respondent’s Program Manager contacted
LEA No. 2's Special Education Supervisor. Said Special
Education Supervisor was excited to hear from Respondent saying
that she felt that her team had “dropped the ball” concerning this
student. Respondent’s Program Manager asked that she and
other representatives of Respondent be invited to future meetings
concerning this student. (T. of Respondent’s Program Manager.)

The following participated in the IEP meeting during which the
May 18, 2011 IEP was developed for the student by LEA No. 2:
the student’s biological parents, the student’s foster parent, the
student’s guardian ad litem, the student’s educational advocate, a
school psychologist, a speech/language pathologist, two special
education teachers, a general education teacher, an assistant
principal, Respondent’s program manager, at least three other
individuals from respondent’s staff, and four other participants
who were not identified on the record. At the meeting the report
of the indepenydent educational evaluation (psychoeducational)

was reviewed by the team. The student’s teachers gave reports






12.

13.

stating that the student was making progress in his classes, but
they were concerned that he continued to struggle in his core
academic courses. They suggested that the student should receive
a full-time special education IEP. The staff of respondent present
at the meeting brought up their concerns that the least restrictive
environment for the student that would be appropriate would
include less than a full-time special education IEP. Respondent’s
staff suggested that the student receive only his core academic
courses where he was said to be struggling in special education (or
twenty hours per week). The staff of LEA No. 2 rejected the
suggestion and issued a full-time special education IEP for the
student. (T of Respondent’s Program Manager, P-1)

The student’s biological parents and the student’s foster parent
agreed with the contents and the program offered by the IEP
developed for the student on May 28, 2011 by LEA No. 2. (T of
Respondent’s Program Manager, T of Petitioner's Educational
Advocéte)

During the IEP meeting during which the May 18, 2011 IEP was

developed for the student by LEA No. 2, the representatives of






14.

15.

16.

Respondent who were present at the meeting offered to enroll the
student in a specific school operated by Respondent. The student’s
biological parent and his foster parent refused the offer stating
that they did not want the student to attend any school in
Washington, DC because of a bad experience by the student and

his siblings while attending a charter school operated by LEA No.

3. Instead, the student’s biological parent and his foster parent

stated that they wanted the student to attend the same private
school attended by his siblings. (T of Respondent’s Program
Manager)

The staff of LEA No. 2 is implerhenting and has been
implementing the IEPs that it has developed for the student.
(Record evidence as a whole)

LEA No. 2 is reimbursed for the student’s education by the Office
of the State Superintendent of Instruction. (T of Respondent’s
Program Manager)

The principal of the school attended by the student in LEA No. 2
has never contacted any representative of respondent regarding

the student. (T of Principal)






17. The IEPs developed for the student by LEA No. 2 on January 25,
2011 and May 18, 2011 were reasonably calculated to and have

provided educational benefit to the student. (Record evidence as a

whole)

CONCLUSIONS OF LAW

Based upon the evidence in the record, the arguments of counsel,
as well as my own legal research, I have made the following

Conclusions of Law:

1. The local education agency that has administrative control or
direction over the school system where the student is receiving his
education is the local education agency responsible for making
FAPE available to a student. See, IDEA §602(19); 34 C.F.R. §
300.28. In the instant case, Respondent did not have a duty to
make FAPE available to the student or a duty to develop or

implement an IEP for the student.






2.

An LEA is responsible for making FAPE available to a student. In |
the event that an LEA fails to make FAPE, the state education
agency, or SEA, is responsible for ensuring that FAPE is made
available to a student. IDEA § 1412; 34 CFR § 300.101; Letter
to Covall, 48 IDELR 106 (OSEP 12/22/2006). In the instant case
Respondent made FAPE available to the student.

The United States Supreme Court has established a two-part test
for determining whether a student with a disability has received a
free and appropriate public education (hereafter sometimes
referred to as “FAPE”). There must be a determination as to
whether there has been compliance with the procedural
safeguards as set forth in The Individuals with Disabilities
Education Act, 20 U.S.C. §§ 1400 et seq. (hereafter sometimes
referred to as “IDEA”) and an analysis of whether the
Individualized Education Plan (hereafter sometimes referred to as
"TIEP") is reasonably calculated to enable a child to receive some

educational benefit. Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102

S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v. Superintendent






D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April

26, 1991).
In order to providé a FAPE, a school district is not required to
maximize the potential of a child with a disability; instead, the

school district is required to provide only a basic of opportunity.

Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102 S. Ct. 3034, 553

IDELR 656 (1982); Kerkam v. Superintendent D.C. Public

Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April 26, 1991).
IDEA does not require a local education agency to close the gap
between the achievement of a student with a disability and the

achievement levels of this non-disabled peers. Allyson B. by

Susan B. and Mark B. v. Montgomery County Immediate Unit No

23, 54 IDELR 164 (E.D. Penna. 3/31/2010); J.L.. and M.L. ex rel

K.L. v. Mercer Island School District, 55 IDELR 164 (W.D. Wash.

October 6, 2010); M.P. by Perusse v. Poway Unified School

District, 54 IDELR 278 (S.D. Calif. July 12, 2010); Montgomery

Public Schools, 110 L.R.P. 28732 (SEA Md. January 14, 2010).

In determining the placement for a child with a disability, a school

district is required to the maximum extent appropriate to ensure






that the student is educated with children who are not disabled,
and that any removal from the regular educational environment
must occur only if the nature or severity of the disability is such
that education in the regular classroom with the use of
supplementary aids and services cannot be achieved satisfactorily.
IDEA § 612(a)(5); 34 C.F.R. §§ 300.114, 300.115.

The IEPs developed by LEA No. 2 for the student on January 25,
2011 and May 18, 2011 were reasonably calculated to and did
provide educational benefit for the student. LEA No. 2 provided
FAPE to the student.

An IDEA hearing officer is charged with efficiently and fairly

running the hearing process. See, Letter to Anonymous 23 IDELR

1073 (OSEP 1994). Appropriate sanctions may be imposed where
lawyers or parties fail to comply with the reasonable directives of

the hearing officer. Stancourt v. Worthington City Sch. Dist. Bd.

of Educ. 44 IDELR 166 (Ohio App. Ct. October 27, 2005); JD by

Davis v. Kanawha County Bd of Educ 53 IDELR 225 (S.D. W.Va.

11/4/2009); affd on other grounds, _JD by Davis v. Kanawha

County Bd of Educ 54 IDELR 184 (4th Cir. 4/27/10)(Unpublished).






Failure to comply with directions necessary to convene timely
hearings and issue timely decisions is particularly important in
the District of Columbia, where the issuance of timely decisions

has historically been a problem. See, Blackman, et al v. District of

Columbia 28 IDELR 1053 (D.DC June 3, 1998).

DISCUSSION

Issue No. 1: Is Respondent responsible for developing and

implementing an IEP or for providing an educational placement for the

student?

Respondent raised as an affirmative defense that it is not
responsible for developing or implementing an IEP for the student or for
providing an educational placement for him. Specifically, Respondent
contends that the allegations raised by the instant complaint do not
state a cause of action against this Respondent.

The basis of Respondent’s argument is that the student, who was

removed from the custody of his parents and became a ward of the state





(that is, of the District of Columbia), was placed by another
Washington, D.C. agency in the custody of his aunt, who lives in
Maryland. The student’s foster parent then enrolled him as a student
in LEA‘ No. 2 near her home.

Because of the novel nature of the affirmative defense raised by
the Respondent in this case, the hearing officer required counsel for
both parties to submit written briefs as to this issue. Both parties have
done so. Said briefs have been considered in writing this decision.

Both parties cite as authority Letter to Covall, 48 IDELR 106

(OSEP 12/22/2006). The authority cited by the parties is not germane

to this issue. Letter to Covall instructs that it is OSEP’s opinion that

where an LEA, or a local education agency, such as a school district,
fails to provide FAPE to a student who was placed in a school district in
another state by a public agency, it is the responsibility of the state
education agency (hereafter sometimes referred to as “SEA”) to ensure
that a free and appropriate public education is made available to the
student. Petitioner has cited no statute or case law or regulation or
other authority the supports its contention an LEA, such as

Respondent, must develop and implement and IEP or provide an





educational placement for a student who is enrolled in another school
district after being placed in a foster home in another state. Indeed,
Petitioner provides not argument or explanation as to how an LEA,
such as Respondent, could force another LEA, such as LEA No. 2, to
change components of an IEP that were developed and implemented by
LEA No. 2 while the student was attending school there.

As additional authority, Petitioner cites Letter to Moody, 23

IDELR 833 (OSEP 10/24/1995). Said authority is also inapposite. The
letter cited by Petitioner deals with a situation where a student 1is
placed by a local education agency in a residential program in another
jurisdiction. Those facts do not resemble the facts of the instant case.

It is implicit in IDEA that the loéal education agency that has
administrative control or direction over the school system where the
student is receiving his education is the local education agency
responsible for making FAPE available to a student. See the use of
“administrative control and direction” in the IDEA definition of “local
education agency.” IDEA §602(19); 34 C.F.R. § 300.28. In the instant
case, Petitioner has produced no authority from which it could be

concluded that Respondent is the local education agency that must






make FAPE available to the student. Petitioner also produced no facts
from which it could be concluded that Respondent, rather than LEA No.
2, had administrative control or direction over the education of the
student. By contrast, respondent proved through the credible testimony
of its program manager, that it had no such control over the student’s
IEP.

In any event, it is clear from the evidence in the record that
Respondent has made FAPE available to the student. Respondent sent
its representatives to an IEP team meeting at LEA No. 2. At the
meeting, the representatives from Respondent offered to provide FAPE
to the student at a specific school in Respondent’s system. It was the
unrebutted testimony of Respondent’s program manager that the
student’s biological parent and foster parent both refuséd this offer
stating that they had had a previous bad experience at LEA No. 3, a
separate LEA charter school in Washington, D.C., and that they did not
want to have the student attending any school in Washington, D.C. In
particular, the parent and the parent’s representatives on the IEP team
wanted to place the student in a specific private full-time special

education school because the student had siblings attending at that





school. If the parent declines to enroll the student in one of
Respondent’s schools, Respondent lacks the administrative control and
direction necessary to ensure that FAPE is provided. Therefore, even
assuming arguendo, that Respondent had a duty to make FAPE
available to the student, clearly it has done so, but the foster parent and
biological parent refused the offer.

As a result, Petitioner has offered no legal basis to support the
complaint filed against this Respondent as the LEA. Accordingly,
Petitioner’s complaint is dismissed with prejudice. Although this ruling
disposes of the case, the other issues raised by Petitioner herein are
discussed further in this decision so that a complete record will be
established. Respondent has carried its burden of persuasion with
regard to this affirmative defense. Respondent has prevailed on this

issue.

Issue No. 2: Did Respondent fail to implement an IEP for the

student?

The discussion concerning Issue No. 1 is incorporated by reference

herein.






The complaint filed herein alleges that Respondent failed to
- implement an IEP for the student. Petitioner has provided no
evidence of any kind with regard to any issue pertaining to the
student’s IEP, or any portion thereof, not being implemented. None of
the evidence in the record supports the allegation. It is difficult to
understand why this allegation was made.

Accordingly, Petitioner has not met her burden with respect to

this issue. Respondent has prevailed with regard to this issue.

- Issue No. 3: Do the January 25, 2011 and May 18, 2011 TEPs

developed by LEA No. 2 provide FAPE to the student?

The discussion concerning Issue No. 1 is incorporated by reference
herein.

~ The student’s January 25, 2011 IEP provides that he will receive

15 hours of classroom instruction in general education per week, and

that he would receive one hour per month of speech language therapy

as a related service, and that he would receive extended school year

services in the summer. The portion of the May 18, 2011 IEP developed

by LEA No. 2 for the student concerning hours of services is not






included in the record. Although the testimony was somewhat unclear
from the witnesses concerning what the May 18, 2011 IEP called for,
the credible testimony reveals that said IEP provides a full-time special
education program for the student. Inasmuch as the IEP being
contested provides a full-time special education program, there is no
basis for this complaint. Petitioner received the full-time special
education IEP she was seeking for the student.

Petitioner’s witnesses testified that the student needed a full-time
special education IEP. Respondent’s witness, on the other hand,
testified that the student had made some progress under his IEPs, and
that although a change to 20 hours of special education would be
appropriate, a full-time IEP was not called for.

To the extent that the testimony of Petitioner’s witnesses conflicts
with the testimony of Respondent’s witness, the testimony of the
witness called by Respondent is more credible and persuasive than the
testimony of Petitioner’s witnesses. The reasons for the credibility
determination follow. The testimony of Petitioner's educational
advocate and the testimony of the student’s guardian ad litem is

impaired by virtue of the fact that they employed the wrong standard.





It is clear from their testimony, that Petitioner’s witnesses were
employing a potential maximizing standard. A school district is not
required to maximize the potential of a child with a disability; instead,
a school district is required to provide the basic floor of opportunity by
offering an IEP that is reasonably calculated to confer educational

benefit. Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102 S. Ct. 3034, 553

IDELR 656 (1982); Kerkam v. Superintendent D.C. Public Schools, 931

F.2d 84, 17 IDELR 808 (D.C. Cir. April 26, 1991). For example, the
educational advocate testified that the student was “capable of greater
progress” with a full-time IEP, and the student could not make
“substantial progress” under the current IEPs. This type of analysis
was also used by counsel for Petitioner in closing argument where he
stated that the IEPs did not allow the student to make the “kind of
progress he needed to be making.”

Similarly, the educational advocate and the guardian ad litem
based their conclusions with regard to the student’s “needs” based upon
the comparison of the gap between the student’s progress and the

progress of his non-disabled peers. IDEA does not require a local

education agency to close the gap between the achievement of a student





with a disability and the achievement levels of his non-disabled peers.

Allyson B. by Susan B. and Mark B. v. Montgomery County Immediate

Unit No 23, 54 IDELR 164 (E.D. Penna. 3/31/2010); J.L.. and M.L. ex rel

K.L. v. Mercer Island School District, 55 IDELR 164 (W.D. Wash.

10/6/2010); M.P. by Perusse v. Poway Unified School District, 54 IDELR

278 (S.D. Calif. July 12, 2010); Montgomery Public Schools, 110 L.R.P.

28732 (SEA Md. January 14, 2010).

The credibility of the testimony of the Petitioner’s witnesses is
also impaired by virtue of a misunderstanding of the least restrictive
environment provision of IDEA. The LRE requirement is that remdval
from the regular educational environment should occur only if the
nature or severity of the disability is such that education in regular
classes with the use of supplementary aids and services cannot be
achieved satisfactorily. The desire of Petitioner’s witnesses to skip
directly to a full-time special education IEP without first at least trying
a less restrictive environment flies in the face of the LRE requirement.

Petitioner also introduced into evidence the report of the
psychoeducational evéluation of the student. The evaluator

recommended a fulltime special education program. The





recommendation of the evaluator suffers from rhany of the problems
described above concerning the credibility of Petitioner’s witnesses. The
evaluation appears to be based upon potential maximizing and upon
closing the achievement gap between the student and his non-disabled
peers. The report provides no analysis why less restrictive alternatives
are not appropriate. Moreover, an evaluator cannot simply prescribe or
dictate a certain educational program for a child with a disability.
Rather, the decision must be made by a team to be consistent with the

legal requirements of IDEA. See, Marshall Joint Sch Dist No 2 v. C.D.

616 F.3d 632, 54 IDELR307 (7th Cir 2010). Accordingly, the
recommendation of the evaluator is not credited.

In addition, the credibility of the testimony of Pefitioner’s
witnesses is also severely impaired by a serious contradiction in the
testimony of the witnesses. Both Petitioner’s educational advocate and
the student’s guardian ad litem testified that the school principal at the
school in LEA No. 2 that the student currently attends contacted
Respondent with regard to the student’s education. The principal of the
student’s school at LEA No. 2, who was also called as a witness by

Petitioner, denied that she had contacted Respondent with regard to the





student. The internal inconsistency among these three witnesses called
by Petitioner seriously undermines their credibility.

Also the testimony of Petitioner’s witnesses, and in particular the
credibility of the testimony of Petitioner’s educational advocate, is
diminished because much of the testimony of the educational advocate
was the result of leading questions propounded by counsel for
Petitioner. Although leading questions are permissible under the
liberal rules of evidence applied at due process hearings, the hearing
officer did warn counsel for Petitioner that the use of leading questions
could result in a diminishment of the credibility of the witnesses.
Despite the warning, leading questions were asked particularly with
regard to Petitioner’s educational advocate. Accordingly the testimony
of Petitioner’s witnesses is afforded little credibility as a result of the
leading questions propounded by counsel for Petitioner.

By contrast, the credibility of the testimony of Respondent’s
witness was very credible and persuasive. Respondent’s witness, its
program manager for residential and surrounding counties, testifiedv
that the teachers at the May 2011 IEP team meeting stated that the

student had made some progress. Although he was making some






progress, the representatives on the IEP team from LEA No. 2 wanted
to make his IEP a full-time IEP because he was struggling in his core
courses. Respondent’s program manager for residential and
surrounding counties, and the other representatives of Respondent at
said meeting, argued that least restrictive environment requirement
would suggest that it would be better to increase the student’s IEP from
15 to 20 hours of special éducation, so that he would receive his core
courses in special education and the other courses in general education.
The representatives of LEA No. 2, who were drafting the IEP and in
control of the process, determined that they would nonetheless create a
full-time special education IEP for the student.

During the May 2011 IEP team meeting, the representatives of
Respondent offered to permit the student’s biological parents and foster
parent to enroll the student in a school in Respondent’s school system in
Washington, D.C. The parent and the foster parent refused the offer
and stated that they did not want the student to attend any school in
Washington, D.C. because of a previous bad experience with LEA No. 3

(a charter school). In particular, the parent and the parent’s

representatives on the IEP team wanted to place the student in a






specific private full-time special education school because the student
had siblings attending said school. The representatives from
Respondent stated that the presence of siblings would not be good
enough reason to create a private placement for this student. At the
close of the IEP meeting in May of 2011, the student’s parent and foster
parent agreed that the student would attend a school in LEA No. 2 and
that they agreed to the IEP developed by LEA No. 2.

Because the student was making some educational progress under
his IEP as developed by LEA No. 2, it is clear that the student received

FAPE. Bd. of Educ., etc. v. Rowley, 458 U.S. 178, 102 S. Ct. 3034, 553

IDELR 656 (1982); Kerkam v. Superintendent, D.C. Public Schools, 931

F.2d 84, 17 IDELR 808 (D.C. Cir. April 26, 1991). Thus the educational
program as provided by LEA No.2 and the program as recommended by
the staff of Respondent on the IEP team would have provided FAPE to
the student.

In any event, the May 18, 2011 IEP created by LEA No. 2 is a full-
time special education IEP. Petitioner received the type of IEP that she
wanted from LEA No.2. The credible evidence in the record reveals

that LEA No. 2 created an IEP on May 18, 2011 that provides a full-





time special education IEP. The service pages are missing from the IEP
that was submitted into evidence, but it was the credible testimony of
Respondent’s program manager that the IEP created by LEA No.2 on
May 18, 2011 was a full-time special education IEP over the objections
of the staff of respondent serving on the IEP team. Inasmuch as
Petitioner got what she wanted despite Respondent’s objections, there is
no serious basis for this complaint. The fact that the student’s family
wanted him to attend the same private, full-time special education
school as his siblings is understandable, but there is no basis for
making Respondent pay for said school unless it has first violated
IDEA. Petitioner has proven no such violation.

Accordingly, Petitioner has proven no denial of FAPE or other
violation of the Act with regard to the IEPs at issue. Petitioner has
failed to carry her burden with respect to this issue. Respondent has

prevailed with regard to this issue.





ORDER
In view of the foregoing, it is HEREBY ORDERED that the due
process complaint in this matter is dismissed with prejudice. None of

the relief sought by the Petitioner herein is awarded.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party
aggrieved by the Findings and/or Decision may bring a civil action in
any state court of competent jurisdiction or in a District Court of the
United States without regard to the amount in controversy within
ninety (90) days from the date of the Decision of the Hearing Officer in

accordance with 20 USC §1451(1)(2)(B).

Date Issued: July 20, 2011 | Isl_Jameds Genl

James Gerl,
Hearing Officer










