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I. BACKGROUND
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et seq.
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Petitioner claims that Respondent, Public Charter School (“PCS”) has denied the
Student a Free Appropriate Public Education (“FAPE”) by failing to provide him an
appropriate placement from January 1 to October 6, 2014, as described in more detail in
Section 1V infra.

Respondent asserts that the Student’s placement from January 1 through the
summer of 2014 was reasonably calculated to provide educational benefit and actually
provided such benefit, and that Respondent took appropriate and timely steps to
reevaluate the Student and to modify his placement at the beginning of School Year

(“SY”) 2014-2015.

1. SUBJECT MATTER JURISDICTION

This is a Due Process Complaint (“DPC”) proceeding pursuant to the IDEA.

The Due Process Hearing (“DPH”) was held pursuant to the IDEA, 20 U.S.C.
§1415(f); IDEA’s implementing regulations, 34 C.F.R. §300.511, and the District of
Columbia Code and Code of D.C. Municipal Regulations, see DCMR 8§85-E3029 and
E3030. This decision constitutes the Hearing Officer Determination (“HOD”) pursuant
to 20 U.S.C. §1415(f), 34 C.F.R. §300.513, and 81003 of the Special Education Office of

Dispute Resolution Due Process Hearing Standard Operating Procedures.

I11. PROCEDURAL BACKGROUND
The DPC was filed October 10, 2014, on behalf of the Student, who resides in the
District of Columbia, by Petitioner, the Student’s Parent, against Respondent, PCS.
On October 14, 2014 the undersigned was appointed as the Impartial Hearing
Officer.
On October 20, 2014 Respondent filed its timely Response, stating, inter alia, that
Respondent has not denied the Student a FAPE.



The undersigned held a Prehearing Conference (“PHC”) by telephone on
October 31, 2014, at which the parties discussed and clarified the issues and the requested
relief. At the PHC, the parties agreed that five-day disclosures would be filed by
December 5, 2014 and that the DPH would be held on December 12, 2014. The
undersigned issued a Prehearing Conference Summary and Order (“PHO”) on October
31, 2014.

A Resolution Meeting was held on November 6, 2014 but it failed to resolve the
DPC. The statutory 30-day resolution period ended on November 9, 2014.

The 45-day timeline for this Hearing Officer Determination (“HOD?”) started to
run on November 10, 2014 and will conclude on December 24, 2014.

On December 5, 2014 Petitioner filed her five-day disclosures, comprising a
cover letter with a list of witnesses and documents, and 28 proposed exhibits numbered
P-1 through P-28.

On December 5, 2014, Respondent filed its five-day disclosures, comprising a
cover letter with a list of witnesses and documents, and 33 proposed exhibits numbered
R-1 through R-33.

No motions were filed by either party and the DPH was held on December 12,
2014 at the Office of Dispute Resolution,

Petitioner elected for the hearing to be closed.

At the DPH, the following documentary exhibits were admitted into evidence
without objection:

Petitioner’s Exhibits: P-1 through P-8 and P-10 through P-282
Respondent’s Exhibits: R-1 through R-33

Stipulated Facts (“Stip”s): 1 through 22

2 P-9 was excluded based upon Respondent’s objection, for the reasons explained on the
record at the DPH.



The following witnesses testified on behalf of Petitioner at the DPH:

(a) Petitioner;

(b) Advocate;

(c) Chief Social Worker, Attending School; and

(d) Licensed Clinical Psychologist #2, who was admitted by stipulation as
an expert in evaluation, eligibility and identification of special
education students and in the identification of students’ academic and
behavioral needs and programming.

The following witnesses testified on behalf of Respondent at the DPH:

(a) School Psychologist #2, who was admitted, over Petitioner’s objection
as an expert in conducting and interpreting comprehensive
psychological evaluations and Functional Behavioral Assessments
(“FBAs”) and providing treatment for children ages five through 14;

(b) Special Education Teacher/Special Education Coordinator,

PCS (“SEC™);
(c) Director of Scholar Support, PCS; and
(d) Founder and Head of School/CEQ, PCS.
At the conclusion of Petitioner’s direct case, Respondent moved for summary
adjudication, which the undersigned denied for the reasons expressed on the record.
The parties gave oral closing arguments and did not file written closing arguments
or briefs.
IV. ISSUE

As confirmed at the PHC and in the PHO, the following issue was presented for
determination at the DPH: At any time between January 1 and October 6, 2014, did
Respondent deny the Student a FAPE because his placement was not sufficiently

restrictive?



V. RELIEF REQUESTED
Petitioner requests the following relief:3
(a) a finding in Petitioner’s favor;
(b) 185 hours# of independent tutoring;
(c) eight hours> of independent counseling;
(d) that all meetings be scheduled through Petitioner’s counsel; and

(e) any other relief deemed appropriate.

V1. BURDEN OF PROOF
In a special education DPH, the burden of persuasion is on the party seeking
relief. DCMR 85-E3030.3; Schaffer v. Weast, 546 U.S. 49 (2005). Through documentary
evidence and witness testimony, the party seeking relief must persuade the Impartial
Hearing Officer by a preponderance of the evidence. DCMR 85-E3022.16; see also,

N.G. v. District of Columbia, 556 F. Supp. 2d 11, 17 n.3 (D.D.C. 2008).

3 In the DPC, Petitioner also requested attorney’s fees and costs, which the undersigned
struck because only a court can award that relief.

4 In the DPC and at the PHC, Petitioner requested 185 hours of tutoring. Petitioner’s
Compensatory Education Plan (P-28) (the “Plan”) requests 420 hours. At the DPH,
Petitioner’s counsel clarified that Petitioner seeks only 185 hours, even though Petitioner
asserts that the 420 hours requested in the Plan are warranted. Because the request for
relief in the DPC, as restated at the PHC and in the PHO, included “any other relief
deemed appropriate,” the undersigned is not limited in how many hours of tutoring can
be awarded.

5 In the DPC and at the PHC, Petitioner requested eight hours of independent behavior
support services. The Plan requested 98 hours of independent counseling. Because the
request for relief in the DPC, as restated at the PHC and in the PHO, included “any other
relief deemed appropriate,” the undersigned is not limited in how many hours of behavior
support services, in the form of counseling or otherwise, can be awarded.



VII. CREDIBILITY

The undersigned found all of the witnesses to be credible despite challenges
raised on cross-examination, specifically:

Advocate testified that there was no discussion at the June 20, 2014 meeting of
delaying submission of a request to the Office of the State Superintendent of Education
(“OSSE”) for possible transfer of the Student to a more restrictive placement until
additional evaluations of the Student had been conducted. That testimony was
contradicted by an email from Petitioner’s counsel to Respondent’s counsel (R-23-1).
Based upon Advocate’s demeanor, the undersigned attributes this inconsistency to a
memory lapse rather than to an intent to deceive.

SEC, who provided the Student’s specialized instruction in Reading in the general
education setting, testified that she did not observe the Student disrupting class. There
was no testimony of any other witness that the Student disrupted class while receiving
specialized instruction from SEC. SEC testified that the Student was “creative, energetic,
impulsive.” The undersigned finds that SEC testified honestly, although her
characterization of the Student’s behavior may be generous.

Licensed Clinical Psychologist #2 recommended specific hours of compensatory
tutoring based upon the number of hours of specialized instruction she calculated the
Student had missed, adjusted by various factors based upon her professional experience
and judgment. Licensed Clinical Psychologist #2 did not identify specific educational
deficits resulting from the Student’s alleged loss of FAPE or the specific compensatory
measures needed to best correct those deficits, as required by controlling case law

discussed in Section X, infra. This failure reflects a misunderstanding of the factual basis



required for an order of compensatory education but does not reflect adversely upon this

witness’s integrity (or her expertise as a psychologist).

VIII. FINDINGS OF FACT

Facts Related to Jurisdiction

1. The Student is a male of Current Age. Testimony of Petitioner, P-4-1.6

2. The Student resides in the District of Columbia. 1d.

3. The Student has been determined to be eligible for special education and
related services under the IDEA, most recently as a child with MD based upon Specific
Learning Disability (“SLD”) and Other Health Impairment (“OHI”’) due to Attention

Deficit Hyperactivity Disorder (“ADHD”). P-11-1 and -2.

November 2011 Occupational Therapy Evaluation

4. On November 17, 2011, an occupational therapist conducted an evaluation of
the Student. P-23-1.

5. Because the Student’s performance on the evaluation tasks fell in the average
range for his age (P-23-4), the occupational therapist concluded that he did not qualify for
occupational services in school (P-23-5).

6. However, the occupational therapist noted that the Student demonstrated “mild
sensory defensiveness,” i.€., “over-reaction to sensory input that results in a ‘fight or
flight’ reaction, as well as inadequate body control that could contribute to poor attention

to task.” P-23-4.

6 When citing exhibits, the third range represents the page number within the referenced
exhibit, in this instance, page 1.



7. The occupational therapist recommended that Petitioner consult with an outside

(i.e. not school-based) service to address the Student’s deficits in sensory processing.

P-23-5.

February 2012 Psychoeducational Evaluation

8. On February 1, 2012, a school psychologist at School A issued a report of a
psychoeducational evaluation of the Student. P-21-1.

9. The Student was found to have a Full Scale 1Q (“FSIQ”) of 77, which is in the
Borderline range. P-21-2.

10. The Student’s verbal and nonverbal reasoning abilities were found to be in the
Low Average range. Id.

11. The Student’s abilities to sustain attention, concentrate, and exert mental
control were found to be in the Borderline range. P-21-3.

12. The Student’s academic achievement scores ranged from the second to the
23" percentile (P-21-4 and -5) indicating that he was performing below grade level in
reading, mathematics and written language (P-21-6).

13. The Student’s perceptual motor functioning fell in the Below Average range.
P-21-5.

14. With regard to social-emotional functioning, Petitioner reported no clinically
significant concerns about the Student; however, the Student’s instructional assistant
reported clinically significant concerns in the areas of Externalizing Problems, School
Problems, Behavioral Symptoms Index, and Adaptive Skills, indicating that the Student

“engages in disruptive behaviors in the classroom, has difficulty maintaining self-control,



can be aggressive toward peers, and engages in rule-breaking behavior, such as cheating
or stealing.” P-21-5 and -6.

15. The School A school psychologist noted that the Student had difficulty in the
areas of attention and concentration, impulsivity and cognitive flexibility, and inhibiting

responses. P-21-6.

March 5, 2012 Eligibility Determination

16. On March 5, 2012, the Student was found to be eligible for special education

and related services as a child with SLD. P-8-1.7

May 2012 Speech and Lanquage Evaluation

17. On May 29, 2012, a Speech and Language Evaluation of the Student was
conducted by a speech language pathologist at School A, who issued a report on June 18,
2012. P-22-1.

18. The Student “displayed a short attention span, was easily distracted by sights,
sounds, and thoughts. He required frequent redirection and accepted every offered
break.” Id.

19. The Student scored Severely Below Average on Expressive Language
(including recalling and formulating sentences) and Language Structure (including word
definitions, understanding spoken paragraphs, and sentence assembly). P-22-5.

20. The speech language pathologist concluded that the Student needed to

improve his receptive and expressive language abilities and that his language intervention

7 Although this document is the Student’s February 27, 2013 IEP, it recites the date of the
previous evaluation and IEP meeting.



“should focus on improving his listening skills, increasing his attention span and
enhancing his deductive reasoning abilities.” P-22-6.
21. The speech language pathologist recommended two 30-minute language

therapy sessions per week. P-22-7.

December 18, 2012 Behavior Intervention Plan

22. On December 18, 2012, School A developed a Behavior Intervention Plan
(“BIP”) for the Student. R-2-1.

23. The BIP identified the Student’s behaviors of concern as being out of his seat,
social skills, talking out, disorganization, hyperactivity, making excuses, distracting
others, minding others’ business, and theft. R-2-2.

24. The BIP identified the duration of the behaviors of concern as throughout the
day, and the frequency as daily. Id.

25. The BIP stated that the behaviors of concern were allowing the Student to
gain one-on-one attention from teachers and staff. Id.

26. The BIP stated that the behaviors of concern were not related to educational or
skill deficits. Id.

27. The BIP identified the negative ramifications of the Student’s behaviors of
concern as “disruption, danger to self, impedes educational progress, impacts
interpersonal relationships with adults, interferes with social interactions, impacts
interpersonal relationships with peers, interferes with instruction.” R-2-3.

28. The BIP incorporated summaries of evaluations and observations of the

Student. R-2-4 through -6.

10



29. The BIP identified replacement behaviors and described how and by whom
those replacement behaviors would be implemented. R-2-8.
30. The BIP identified rewards/reinforcements for appropriate behavior and

negative consequences for inappropriate behavior. R-2-8 and 9.

February 27, 2013 IEP

31. The Student’s February 27, 2013 IEP at School A included goals in
Mathematics, Reading, Written Expression, and Emotional, Social and Behavioral
Development. P-8-2 through -4.

32. The Student’s February 27, 2013 IEP provided five hours per week of
specialized instruction in the general education setting, 30 minutes per week of
behavioral support services in the outside of general education setting, and 30 minutes

per week of behavioral support consultation services. P-8-5.

SY 2012-2013 Report Card

33. According to the Student’s SY 2012-2013 report card at School A, for the
fourth quarter he earned “A”s in Reading, Language Arts, Science and Spelling, a “C” in
Mathematics, “Excellent” in Music, Physical Education, Technology and Art, and

“Satisfactory” in Spanish. R-3-1.

August 28 Through October 29, 2013

34. The Student matriculated at PCS on August 28, 2013. P-26-1, P-11-2.

11



35. When the Student matriculated at PCS, his disability classification was SLD.
Stip. 3.

36. Despite the report card from School A indicating that the Student was earning
top grades in most subjects (R-3-1), he was in fact below grade level in Reading and
Math.8 Testimony of Petitioner.

37. PCS implemented the Student’s IEP, FBA and BIP from School A. Testimony
of School Psychologist #2, P-11-2.

38. From the beginning of SY 2013-2014, the Student received the services
prescribed in the School A IEP, including 30 minutes per week of individual counseling
services. Testimony of School Psychologist #2.

39. The Student had significant behavioral problems at PCS; from the first week
of SY 2013-2014, Petitioner received multiple calls from teachers and a staff, sometimes
two or three times per day, about the Student’s behavior, including running down the
hallway, not staying in his seat, and talking out of turn. Testimony of Petitioner.

40. Starting in September, 2013 PCS called Petitioner three or more times per
month to pick up the Student due to his behavior. 1d.

41. The Student received a two-day? suspension on October 29, 2013 for

“continuously disrupting class, not following directions, and ignoring adults.” P-10-1.

8 Given the Student’s severe academic struggles in all subjects, the undersigned finds that
the School A report card was not an accurate reflection of his academic performance.

9 Although Respondent’s letter to Petitioner referred to suspension for “1 school day,” the
letter stated that the suspension would run from Wednesday, October 30, 2013 through
Thursday, October 31, 2013, with a reentry meeting on Friday, November 1, 2013.
Accordingly, the undersigned finds that the suspension was for two school days.

12



42. For the period August 26 through October 25, 2013, the Student earned “F”’s
in all of his classes.10 R-4-1.

43. In late October 2013 Respondent convened a meeting to discuss the Student’s
academic performance and behavior. Testimony of School Psychologist #2.

44. Petitioner participated by telephone. 1d.11

45. An independent counselor who was providing services to the Student outside
of school attended the meeting in person and stated that the Student had difficulties in the
home that were similar to those he exhibited at PCS. Id.

46. The meeting participants determined that the Student required additional
support in Reading and assigned him to a reading specialist, one hour per day, five days
per week12; however, the reading specialist was not a special education teacher.
Testimony of Special Education Teacher/Special Education Coordinator (“SEC”).

47. By November 2013, School Psychologist #2 doubled the individual
counseling sessions she provided to the Student to 30 minutes twice per week and she

enrolled the Student in a 30-minute per week social skills class, thereby increasing his

10 The report card shows an “A” in History; however, the comments indicate that the
Student received “pull-out with a reading specialist during the class.” R-4-1.
Accordingly, the undersigned finds that the Student did not earn any grade in History.
Respondent would be well advised to review its apparent practice of granting an “A” in
these circumstances.

11 Petitioner did not recall when this meeting took place, but she testified that the January
24, 2014 IEP Team meeting was not the first meeting at PCS. Testimony of Petitioner.

12 From the report card (R-4-1) it appears that the Student already was assigned to the
reading specialist.

13



direct behavioral support services to 90 minutes per week, although this increase was not

documented by an amendment to his IEP at the time.13 Id.

IEP Progress Report for August 26 Through October 28, 2013

48. According to the Student’s IEP Progress Report for August 26 through
October 28, 2013, he was progressing on his goals in all academic areas—Mathematics,
Reading and Written Expression. P-26-2 through -4.

49. With regard to Emotional, Social and Behavioral Development, the Student
was “able to apply coping skills within the school-wide setting at times. However, other
times, he experiences significant difficulty remaining in control of himself (e.g. blurting
out loudly, jumping, running, etc.). This seems to occur most often when he is not

medicated.” P-26-5.

November and December 2013

50. On November 18, 2013 the Student was suspended two days for “physically
threatening [teachers], putting himself and others at risk, and outward defiance.” P-10-2.

51. On December 3, 2013 the Student was suspended one day for “pushing a
scholar down the stairs, inappropriate contact, and receiving 3 Out of Class Referrals in

one day.” P-10-3.

13 There is a disagreement between the parties as to whether the delay in amending the
IEP was due to Petitioner’s insistence upon another meeting and as to who was
responsible for delays in scheduling that meeting. Because the issue in this case involves
only the period from January through October 6, 2014, it is unnecessary for the
undersigned to address the cause of the delay.

14



52. On his Report Card for Quarter 2, the Student earned a “C” in Science and
“F”s in the rest of his courses. R-7-1.

53. Although through counseling the Student increased his awareness of
difficulties and his ability to express himself, his behavior did not improve from
November 2013 through January 2014. Testimony of School Psychologist #2.

54. At least once per week, the Student’s behavior required him to be removed

from the general education curriculum. Id.

January 28, 2014 IEP Team Meeting

55. On January 28, 2014, the Student’s IEP Team, including Petitioner, met for
the annual review of his IEP. Testimony of Petitioner, P-7-1.

56. School Psychologist #2 did not attend; however, prior to the meeting she
provided input to other Team members including informing them that the Student was
not making any progress and drafting the following statements that subsequently were
incorporated into the Student’s IEP: (a) the “Consideration of Special Factors” statement
regarding how the Student’s behavior impeded his learning and that of other children
(R-6-2); (b) the statement of the Student’s Emotional, Social, and Behavioral
Development Present Levels of Academic Achievement and Functional Performance
(“PLOP”) (R-6-6); and (c) the Student’s Emotional, Social and Behavioral Development
annual goals (R-6-6). Testimony of School Psychologist #2.

57. The Team noted that the Student’s behavior impeded his learning and the
learning of others:

Since his enrollment to [PCS, the Student] has struggled to manage his
behavior within the general education classroom environment and school

15



wide. At times, he demonstrates a capacity to maintain appropriate
behavior in school, including following along with instruction, abiding by
school rules, remaining seated when asked, responding well to redirection
and remaining on task. However, [the Student] also has periods of severe
behavioral disruption that greatly interfere with his learning and the
learning of others. During these times,[the Student] can be found running,
jumping and skipping through the building, talking both excessively and
very loudly, [and] not following redirection or correction (even with
several adults supporting him). Instances of unsafe behavior have also
been observed and are concerning, including climbing a partition[,]
climbing on chairs and running into areas not designated for children in
the building. During these times, [the Student] acts as if he is driven by a
motor and cannot control himself. When redirected during these periods,
[the Student] does not appear to have the intent of being disrespectful or
defiant, but rather is extremely impulsive and unable to regulate his
behavior. Periods of behavioral deregulation can last for up to an hour or
longer.

P-7-2.

58. Specific Emotional, Social and Behavioral Development goals were
established for the Student. P-7-6 and -7.

59. Petitioner requested a dedicated aide for the Student “because his grades were
poor and he needed more support.” Testimony of Petitioner.

60. Respondent declined to provide the Student a dedicated aide.14 Id., P-7-8.

61. SEC expressed her opinion that the Student’s behavior problems were caused
by his lack of foundational skills, particularly in Reading, that affected his ability to
access the curriculum in all subjects, such as math word problems. Testimony of SEC.

62. SEC recommended that the Student receive specialized instruction in Reading

in the outside of general education setting to remediate this lack of foundational skills. Id.

14 petitioner did not allege in the DPC or at the PHC that the failure to provide a
dedicated aide denied the Student a FAPE.
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63. The Team determined that the Student’s specialized instruction in other
academic areas could best be provided in the general education setting. Id.

64. The Student’s IEP was revised to provide the following specialized instruction
and related services: (a) five hours per week of Reading instruction in the outside of
general education setting; (b) 2.5 hours per week of Written Expression instruction in the
general education setting; (c) five hours per week of mathematics instruction in the
general education setting; (d) 2.5 hours per week of Reading instruction in the general
education setting; and (e) 90 minutes per week of behavioral support services in the
outside of general education setting. P-7-8.

65. The Student was reassigned from his class of approximately 15 students
(Testimony of SEC) to a smaller class with a low student to teacher ratio (four to one)
and an adult in the classroom to support him?> (Testimony of School Psychologist #2,
P-15-1).

66. Based upon the entire record, the undersigned finds that it was reasonable for
Respondent to calculate that the Student could be educated part of the day with non-
disabled peers and derive educational benefit at PCS with these revisions to his IEP16—
the addition of specific behavioral goals, tripling of the hours of specialized instruction
including five hours per week in the outside of general education setting, assigning the
Student to a smaller class with a lower student to teacher ratio, and assigning an adult in

the classroom to support him.

15 Because the adult also supported other students, he was not considered a dedicated
aide. Testimony of School Psychologist #2.

16 The undersigned does not consider the tripling of the direct behavior support services

in the Student’s IEP to be an increase because he had been receiving that quantity of
services since November 2013. Finding of Fact 47.

17



IEP Progress Report for October 28, 2013 Through February 3, 2014

67. According to the Student’s IEP Progress Report for the period October 28,
2013 through February 3, 2014, he was progressing on his goals in all academic areas—
Mathematics, Reading and Written Expression. P-25-2 through -5.

68. However, with regard to Emotional, Social and Behavioral Development, the

Student was making no progress. P-25-5.

Third Quarter of SY 2013-2014

69. During the third quarter of SY 2013-2014, the Student’s behavior escalated,
including running, taking his shoes off, talking out, jumping and not following directions.
Testimony of Petitioner.

70. On February 3, 2014, the Student was suspended for one day for
“continuously disrupting class, not following directions, threatening other scholars, in
unauthorized areas without permission, disrespecting peers, and ignoring adults.” P-10-4.

71. The Student made progress on all of his academic goals, including improving
from the second to the third quarter in Reading (from 48% to 72%) and in Writing (from
53% to 75%). Compare R-7-1 with R-9-1.

72. For Quarter 3 (February 3 through March 28, 2014) the Student raised his
grade in Science from “C” to “B,” raised his grades in Reading and Writing from “F” to

“C,” and remained at “F”” in Math Procedures and Math Problem Solving. R-9-1.
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IEP Progress Report for February 3 through March 30, 2014

73. According to the Student’s IEP Progress Report for the period February 3
through March 30, 2014, he was progressing on his goals in all academic areas—
Mathematics, Reading and Written Expression. R-10-1 through -5.

74. According to the IEP Progress Report, the Student also was making progress
with regard to Emotional, Social and Behavioral Development; however, the narrative
indicates that the progress was minimal:

[The Student] is steadily increasing in his ability to manage his behaviors
in the classroom setting. Talking out-of-turn in class continues to be an
area of struggle for him, which includes engaging in negative verbal
conflicts with peers. Nonetheless, [the Student] is motivated to work
towards rewards available with the school wide incentive system and is
eager to show mastery of this goal. ... [The Student] is steadily increasing
in his ability to identify impulsive behaviors and potential consequences.
Often times in therapy sessions, he struggles to remain on topic. However,
with prompting, he is able to stay on topic and discuss information
relevant to his goals. ... Incidents of loud outbursts and heightened
behavioral and emotional responses appear to occur less frequently.
However, when they do occur, [the Student] can be quite difficult to
redirect or calm down. During times when [the Student] is able to remain
in control of his body and words, he demonstrates pride in himself and is
able to work to his fullest potential.

R-10-6.

March 2014 Mathematics Assessment

75. On March 25, 2014, the Student’s mathematics ability was assessed by School
Psychologist #2 using the “Key Math” instrument. P-19-1.
76. The Student’s attention and conscientiousness during testing were “Marginal.”

P-19-4.
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77. The Student’s score on the Data Analysis and Probability subtest was Well
Below Average, his scores on all of the other subtests were Below Average, and his total

test performance was in the third percentile. P-19-2 and -4.

March 2014 Reading Assessment

78. On March 18-19, 2014, the Student’s reading ability was assessed.1” P-20-1.

79. The Student was reading on grade level. P-20-1 and -2.

March 2014 Confidential Clinical Evaluation

80. On March 18 and 25, 2014, a confidential clinical evaluation of the Student
was conducted on a referral by Respondent due to behavior concerns (P-15-14) including
the opinion of School Psychologist #2 that the Student’s diagnosis of ADHD was not
accurate because he sometimes exhibited intense, extreme, joyful and elated behaviors,
even when receiving his ADHD medication—behaviors that School Psychologist #2
opined were more consistent with a diagnosis of mania than a diagnosis of ADHD
(Testimony of School Psychologist #2).

81. The evaluation was conducted by Doctoral Student, with the evaluation
reviewed by School Psychologist #1 and Licensed Clinical Psychologist #1.

P-15-1 and -16.
82. Doctoral Student issued a report of the evaluation on April 28, 2014. P-15-1.
83. During a classroom observation, the Student balanced his desk on its hind feet

despite being reprimanded and given detention, frequently got out of his seat to collect

17 The record does not indicate who performed the assessment.

20



items from the floor, played with items, spoke out of turn, argued with another student
and with the teacher, and walked out of the classroom. P-15-4.

84. When the Student did focus on a task he was observed to work diligently to
complete it. Id.

85. The Student was observed to benefit from the opportunity to remove himself
from the classroom to calm down. Id.

86. The Student’s teachers reported that he lacked focus, was easily distracted,
had low self-control, was argumentative, was loud and attention-seeking, and appeared
unable to understand the consequences of his actions. P-15-5.

87. When Doctoral Student administered the Behavior Assessment System for
Children, Second Edition (“BASC-II”) rating scales to Petitioner and three of the
Student’s teachers, many of the results were inconsistent. P-15-6 through -8.

88. However, the BASC-I1 ratings were consistently in the Clinical range for
Hyperactivity, “which suggests that [the Student] displays some disruptive, impulsive and
uncontrolled behaviors ... is overactive, and he may have difficulty controlling his
impulses.” P-15-9.

89. The BASC-I1 ratings were consistently in the Clinically Significant range for
Aggression. Id.

90. The BASC-II ratings were consistently in the Clinical range for Depression
and Adaptability. P-15-9 and -10.

91. The Student’s BASC-II report indicated that he was depressed, had difficulty
establishing and maintaining relationships with others, disliked school at times, and

considered his teachers to be unfair and uncaring. P-15-10.
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92. On the Teacher Report Form (“TRF”), the Student’s teachers consistently
rated him in the Clinically Significant range for Attention Problems. P-15-11.

93. Other ratings on the TRF were inconsistent. Id.

94. On other social emotional measures, the Student reported being mistreated
and bullied. P-15-12 and -13.

95. Doctoral Student opined that the Student “will need to create meaningful
relationships in order to learn his sense of purpose. He needs to become industrious,
obtain approval, praise and self-worth. If not, he is at great risk of feeling inferior,
rejected, invalidated and insecure in his talents and abilities.” P-15-13.

96. Doctoral Student recommended a reevaluation of the Student’s cognitive
ability. Id.

97. Doctoral Student rejected a diagnosis of Oppositional Defiant Disorder
because the Student did not have behavioral issues at homel8 or in the community, and
his failure to conform to requests was solely “in situations that demand sustained effort or
attention, such as in the classroom.” Id.

98. Doctoral Student recommended, inter alia, interventions to push the Student
“to pursue what he’s good at,” tailoring educational interventions “to address his
knowledge gaps,” and efforts to foster his self-motivation and self-esteem. P-15-14.

99. The undersigned finds that the Confidential Clinical Evaluation provided no
significant new information that was not available from the Student’s prior evaluations

and from the Student’s observed behavior at PCS.

18 The Student did, in fact, have behavior problems at home. Finding of Fact 45, supra.
Apparently Petitioner did not provide an accurate report to Doctoral Student.
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Correspondence Between March 27 and April 21, 2014

100. On March 27, 2014, Petitioner’s advocate emailed Respondent requesting
educational records and dates for a meeting to discuss additional supports for the Student.
R-16-22 and -23.

101. On March 28, 2014, Respondent’s counsel replied, stating that all
educational records had been provided, and offering times on April 2, 9 and 10, 2014 for
a meeting. R-16-22.

102. On April 2, 2014, Petitioner’s advocate replied, stating that some but not all
educational records had been received, and offering alternative times on April 9 and 10,
2014. R-16-21.

103. There is no evidence in the record of any correspondence between the parties
from April 3 through until the April 21, 2014 Multidisciplinary Team (“MDT”’) meeting
discussed infra.

104. The undersigned does not find that either party intentionally delayed the

scheduling of the meeting.

March-April 2014 Functional Behavioral Assessment

105. On March 28 and April 10, 2014, after receiving the March 2014

Confidential Clinical Evaluationl®, School Psychologist #2 drafted an FBA of the Student

19 The Confidential Clinical Evaluation bears the report date of April 28, 2014. P-15-1.
However, the FBA refers to the results of that evaluation (R-11-2) and School
Psychologist #2 testified that she had that evaluation when she drafted the FBA.
Therefore, the date of the FBA or the date of the Clinical Evaluation is incorrect, or
School Psychologist #2 had a draft of the evaluation. The undersigned does not find the
discrepancy in dates material to determination of the issue in this case.
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due to his disruptive classroom behavior and unsafe actions, i.e., climbing and jumping
from high places. Testimony of School Psychologist #2, R-11-1.

106. The FBA noted that since the beginning of SY 2013-2014, the Student had
been referred to the Dean’s office 21 times due to walking out of class without
permission ignoring/refusing teachers’ directions, disrespecting adults and peers,
aggressiveness toward peers, off-task behaviors, and noise distractions. R-11-1.

107. The Student had been suspended on seven occasions—two In Class
Suspensions and five Out of School Suspensions. Id.

108. Three of the Student’s teachers completed FBA worksheets. R-11-3.

109. The Student’s problem behaviors were identified as talking out, off-task,
excess movement or fidgeting, and absconding from assigned location to unauthorized
locations in the building. Id.

110. The functions of the problem behaviors were identified as escape, non-
social/internal stimulation, social attention, access to tangible [items], and physiological.
Id.

111. School Psychologist #2 noted that the Student’s problem behaviors were
more likely to occur in the large group (general education) setting than in the small group
(pull out support instruction) setting. R-11-4.

112. The common antecedents of the Student’s problem behaviors were
identified. 1d.

113. The common consequences of the Student’s problem behaviors were
identified. 1d.

114. School Psychologist #2 listed the history of interventions. R-11-5.
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115. School Psychologist #2 interviewed the Student, who stated, inter alia, that
he acted up because he did not understand the information being taught and would
behave better if he received help and if the work were shorter and easier. R-11-6.

116. The Student identified playing on the computer, playing with clay, and
taking breaks as activities that he would enjoy. Id.

117. School Psychologist #2 observed the Student in the general education
classroom and observed him to be off-task, fidgeting, calling out, and requiring repeated
redirection including the need to step out of the classroom to “reset.” R-11-6.

118. School Psychologist #2 observed the Student in his Special Education
Reading Pull-Out classroom and observed him to have difficulty with the transition and
fidgeting, although he stayed in his seat and did not require redirection. Id.

119. School Psychologist #2 opined that the Student’s undesirable behaviors
served the function of escaping difficult tasks and self-stimulation. R-11-8.

120. School Psychologist #2 recommended a plan that allowed the Student to gain

time for favorable activities and movement breaks. Id.

April 21, 2014 MDT Meeting

121. As of April 2014, the Student’s behavior remained consistent with the way it
had been since the beginning of SY 2013-2014. Testimony of School Psychologist #2.

122. On April 21, 2014 the Student’s MDT20, including Petitioner and her
advocate met to review his Mathematics and Reading assessments and to discuss any

concerns Petitioner or her advocate had. R-12-1.

20 The parties sometimes use the terms MDT and IEP Team interchangeably.
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123. The Team proposed to update the Student’s PLOPs and goals in Math and
Reading. R-12-3.

124. The Team proposed to modify the Student’s hours of specialized instruction
in Mathematics by adding four hours per week in the outside of general education (“pull
out”) setting. Id.

125. Petitioner stated her agreement with the proposed changes but wanted to
review the amended IEP before it was “finalized.” R-12-4.

126. Based upon the entire record, especially the fact that the Student’s behavior
had not improved since the beginning of SY 2013-2014 despite the services and
interventions described supra, the Student’s numerous suspensions and referrals to the
Dean’s office, and the findings by School Psychologist #2 that the Student’s problem
behaviors were more likely to occur in the general education classroom and that he had
difficulty with transitions, the undersigned finds that as of April 21, 2014, Respondent
knew or should have known that the Student could not be educated even part of the day
in the general education setting,?! and should have changed his placement immediately to

a more restrictive setting.22

21 The fact that the Student made some academic progress, particularly in Reading, does
not establish that the general education setting was appropriate for him. The record is
replete with evidence that his behavior in the general education setting interfered with his
learning and that of other children and posed safety risks.

22 This would not have required a transfer to another school; PCS could have provided all

of the Student’s instruction outside the general education setting, i.e., in a self-contained
special education classroom. Testimony of SEC.
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Correspondence Between April 21 and May 5, 2014

127. On April 23, 2014, Petitioner’s advocate emailed Respondent asking whether
the Student’s BIP had been updated and why the Student’s expressive language deficits
and sensory processing needs that had been noted in the November 2011 occupational
therapy evaluation were not being addressed. R-16-19.

128. In the same email, Petitioner’s advocate complained about the absence of the
Student’s math teacher at the April 21, 2014 meeting, and requested the updated BIP and
a draft of the Student’s revised IEP by April 24, 2014. R-16-19 and -20.

129. On April 24, 2014, Respondent’s counsel replied, stating that the revised
draft IEP would be sent shortly, explaining the goals and services in the Student’s IEP
from School A, reciting the history of the development of the Student’s January 28, 2014
IEP and why there were no speech or occupational therapy goals, explaining the math
teacher’s absence from the April 21, 2014 meeting, and offering to meet to discuss
Petitioner’s concerns. R-16-18 and -19.

130. Petitioner’s advocate responded on April 24, 2014, stating, inter alia, that the
Student’s BIP was inappropriate and that the math teacher’s absence from the April 21,
2014 meeting was unexcused. R-16-16 and -17.

131. On April 28, 2014, Respondent’s counsel emailed Petitioner’s advocate the
draft revised IEP and meeting notes, and requested a meeting on May 1 or 2, 2014 to
discuss Extended School Year (“ESY”) services. R-16-16.

132. On April 29, 2014, Respondent’s counsel emailed Petitioner’s advocate

revising Respondent’s available time to meet on May 2, 2014. R-16-15.
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133. On April 30, 2014, Petitioner’s advocate replied, offering times on May 5
and 7, 2014. R-16-14 and -15.

134. On May 1, 2014, Respondent’s counsel emailed Petitioner’s advocate,
forwarding an amended evaluation, and noting that because the evaluator would not be
available on May 5, 2014 and Respondent’s counsel would not be available on May 7,
2014, Respondent was proposing to meet on May 15, 2014. R-16-14.

135. In that email, Respondent’s counsel noted that the deadline for an IEP to
provide for ESY services was May 5, 2014; accordingly, Respondent’s counsel requested

that Petitioner sign the draft IEP amendments by that date. 1d.

May 5, 2014 IEP

136. On May 5, 2014, apparently without a meeting, the Student’s IEP was
“finalized” (Stip. 8) to update PLOPs and goals, to increase the Student’s specialized
instruction in Mathematics by adding four hours per week in the outside of general

education setting, and to add ESY goals and services (R-14-1 through -12, -15 and -16).

Correspondence Between May 6 and 13, 2014

137. On May 6, 2014, Respondent’s counsel emailed Petitioner’s advocate again
offering May 15, 2014 for a meeting. R-16-13.
138. On May 6, 2014, Petitioner’s advocate replied, stating that she was

unavailable May 15, 2014 but offering May 14, 2014. Id.
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139. On May 8, 2014, Respondent’s counsel responded that the evaluator was not
available on May 14, 2014 but was available May 19 and 21, 2014. Id.

140. On May 12, 2014, Petitioner’s advocate replied, confirming May 19, 2014
for the meeting. R-16-11 and 12.

141. On May 12, 2014, Respondent’s counsel confirmed that the evaluator would
be able to participate in the May 19, 2014 meeting by telephone. R-16-11.

142. On May 13, 2014, Petitioner’s advocate emailed Respondent’s counsel
requesting the Student’s behavioral logs, and requesting that the Student’s math teacher

attend the May 19, 2014 meeting. R-16-10.

May 13, 2014 Behavior Intervention Plan

143. On May 13, 2014, Respondent developed a draft revised BIP for the Student.
P-6-1.

144. The draft BIP incorporated the provisions of the March-April 2014 draft
FBA regarding problem behaviors and functions of the problem behaviors. P-6-1 and -2.

145. The draft BIP identified replacement behaviors (P-6-2 and -3) and described
how and by whom those replacement behaviors would be implemented (P-6-3).

146. The draft BIP identified antecedent strategies. P-6-3.

147. The draft BIP described how progress would be measured. P-6-3 and -4.

148. The draft BIP identified positive consequences for appropriate behavior and
negative consequences for inappropriate behavior. P-6-4.

149. The undersigned finds that the May 13, 2014 BIP (P-6) was not materially

different from the Student’s BIP from School A (R-2).
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Fourth Quarter of SY 2013-2014

150. During the fourth quarter of SY 2013-2014, the Student made academic
gains, including an increase of 14 percentage points in his grades in Math Procedures
(from 43% to 57%) and Math Problem Solving (from 45% to 59%), and an increase of 13
percentage points (from 72% to 85%) in Writing. Compare R-9-1 with R-17-1.

151. Nevertheless, the Student received grades of “F” in all of his courses for SY

2013-2014. R-17-1.

Correspondence Between May 15 and June 10, 2014

152. On May 15, 2014, Respondent’s counsel emailed Petitioner’s counsel and
advocate stating that Petitioner had informed Respondent that day that she was not
available for the May 19, 2014 meeting, and asking whether Petitioner wished to
reschedule the meeting. R-16-7.

153. On May 16, 2014, Respondent’s counsel emailed Petitioner’s counsel and
advocate stating that because Respondent had not heard from Petitioner or her
representatives, Respondent assumed the [May 19, 2014] meeting was cancelled;
Respondent’s counsel requested additional dates. R-16-6.

154. On May 16, 2014, Petitioner’s advocate replied, offering two times on May
23, 2014. R-16-5.

155. On May 16, 2014, Respondent’s counsel responded that Respondent was not
available at those times and requested several alternative dates. R-16-4 and -5.

156. On May 16, 2014, Petitioner’s advocate replied, requesting that Respondent

propose dates that Respondent’s representatives and the evaluator were available. R-16-4.
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157. On May 21, 2014, Petitioner’s advocate repeated the request for dates.
R-16-3.

158. On May 21, 2014, a representative of Respondent replied, offering times on
May 30 and June 2, 2014. Id.

159. On May 21, 2014, Petitioner’s advocate responded, confirming May 30,
2014. R-16-2 and -3.

160. At 9:16 a.m. on May 29, 2014, Respondent’s counsel emailed Petitioner’s
counsel and advocate asking whether both of them would be in attendance at the meeting
the following day. R-16-2.

161. At 4:14 p.m. on May 29, 2014, Petitioner’s counsel replied that he had just
heard from Petitioner, who was not able to attend the meeting the next day; Petitioner’s
counsel requested alternative dates. Id.

162. On May 30, 2014, Petitioner’s counsel reiterated his request for dates.
R-16-1.

163. On May 30, 2014, Respondent’s counsel replied that as soon as Respondent
heard back from the evaluator on available dates, Respondent’s counsel would be in
touch. Id.

164. On June 10, 2014, Respondent’s counsel emailed Petitioner’s counsel
offering times on June 19 and 20, 2014. Id.

165. Based upon the entire record, the undersigned finds that Respondent was
willing to meet as early as May 1, 2014, to review and revise the Student’s IEP, and that

delays in meeting were due to the unavailability of Petitioners and her representatives.
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IEP Progress Report for March 31 through June 20, 2014

166. According to the Student’s IEP Progress Report for the period March 31
through June 20, 2014, he was progressing on his goals in all academic areas—
Mathematics, Reading and Written Expression. R-18-1 through -6.

167. According to the IEP Progress Report, the Student also was making progress
on Emotional, Social and Behavioral Development; however, the narrative clarifies that
the progress was insubstantial:

[The Student] has made only some progress toward this goal. However,
his performance remains inconsistent and highly dependent on adherence
to his medication regimen. When adhering to his regimen, [the Student] is
able to show great strengths and participation in the classroom. Other
times, excessive movements and talking and negative engagement with

peers interferes with his learning and the learning of others.

R-18-6 and -7.

June 20, 2014 IEP

168. The IEP Team meeting was rescheduled for June 20, 2014, R-23-2.

169. The Team met on June 20, 2014, with Petitioner in attendance. Testimony of
Petitioner; testimony of Advocate.

170. The Team reviewed the Student’s progress, reviewed the psychological
evaluation, and reviewed and revised the draft BIP. P-13-1.

171. Respondent’s representatives on the Team stated that the Student had made
academic progress even though he had failing grades in all of his subjects and was being

retained. Id.
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172. The Student’s academic progress was not sufficient to justify him remaining
at PCS which likely would have increased his achievement gap. Testimony of School
Psychologist #2.

173. The Team discussed that the Student had been struggling since the beginning
of SY 2013-2014; that despite the interventions and supports the Student had received he
was not progressing; he continued to exhibit off-task, noncompliant behaviors throughout
the school year; he was a flight risk due to eloping from the classroom; he was out of
control; and he was a danger to himself and other students. Testimony of Advocate,
testimony of Founder and Head of School/CEO.

174. The Team agreed that due to the Student’s “worsening” behaviors that had
“begun” to have an adverse impact upon his ability to access the curriculum, he needed a
more restrictive environment. P-13-1.

175. The undersigned finds that the Team’s consensus that the Student’s
behaviors adversely affected his access to the curriculum established that the current
setting was not appropriate for the Student, and in fact had not been appropriate for the
Student since the April 21, 2014 IEP Team Meeting, because the Student’s behavior

problems had been consistent throughout that period.23

23 The undersigned finds that the Student’s behavior problems had in fact been consistent
throughout SY 2013-2014; however, as discussed infra in Section IX, IEPs, including
placement, are judged prospectively based upon information available at the time of their
development. Petitioner has not established that the Student’s IEPs prior to April 21,
2014 were not reasonably calculated to confer educational benefit based upon the
information then available to Respondent.
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176. Based upon the entire record, the undersigned specifically rejects
Respondent’s characterization of the Student’s behavior as having just “begun” to have
an adverse impact by June 20, 2014.

177. The Team agreed to conduct further assessments to determine whether OHI
would be a more appropriate primary disability classification for the Student. P-13-1.

178. Specifically, the Team determined to conduct a psychoeducational
evaluation with Vineland-I1, an occupational evaluation, and a speech-language
evaluation. 1d., R-20-1.

179. The Team, including Petitioner, agreed to await completion of the
evaluations before filing a “justification for removal statement” (“JRS”’) with OSSE so
that OSSE would have all of the information necessary to make an appropriate placement
recommendation.24 Testimony of Founder and Head of School/CEO, R-25-1 and -3.

180. Based upon the entire record, the undersigned finds that no additional
evaluations of the Student were required for the Team to determine that the Student

required a more restrictive setting.2>

24 Tn colloquy at the DPH, Respondent’s counsel noted that OSSE’s procedures take
time; the undersigned noted that as the Student’s Local Educational Agency, Respondent
had the obligation to provide the Student a FAPE and that OSSE’s procedures do not
excuse delay.

25 Without waiting to initiate the JRS process, additional evaluations could have been
conducted to inform revisions to the Student’s IEP over the summer of 2014 so that he
would have had an appropriate IEP, including placement, and an appropriate Location of
Services (“LOS”) by the beginning of SY 2014-2015. The undersigned does not infer a
waiver from Petitioner’s apparent agreement to await the additional evaluations before
initiating the JRS process, because there was no reason for Petitioner or her advocate to
anticipate that the evaluations would delay the identification of an appropriate placement
and LOS for more than three months.
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181. Petitioner stated that she had requested a dedicated aide for the Student at the
January 28, 2014 IEP Team meeting and reiterated that request. Testimony of Advocate.

182. The Team agreed to provide the Student a dedicated aide to assist with his
behavioral needs (P-5-1), even though having an adult in the classroom assigned to
support the Student had not helped (Testimony of School Psychologist #2).26

183. The Student’s BIP was reviewed and revised consistent with the May 13,

2014 draft. R-19-1 through -4.

June 2014 Confidential Psychoeducational Evaluation

184. On June 25, 2014, a confidential psychoeducational evaluation of the Student
was conducted on a referral by Respondent to determine the Student’s cognitive and
academic functioning. P-16-1.

185. The evaluation was conducted by Doctoral Student, with the evaluation
reviewed by a school psychologist. P-16-1 and -14.

186. The Student’s FSIQ was calculated as 78, which is in the Borderline range.
P-16-3.

187. The Student’s nonverbal reasoning abilities were found to be much better
developed than his verbal reasoning abilities, which made it difficult to summarize his

overall cognitive ability. P-16-3 and -10.

26 Inasmuch as the school year had ended, the addition of a dedicated aide to the
Student’s IEP would not take effect until SY 2014-2015. In fact the dedicated aide did
not help; the Student treated the aide as a toy (running from the aide and telling the aide
to catch him) and engaged in intentional acts against the aide including stabbing him with
a pencil. Testimony of School Psychologist #2.
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188. The Student exhibited difficulty with verbal expression, abstract thinking,
and verbal concept formation, indicating that in the classroom he would have difficulty
receiving and recalling valuable knowledge, following along with classmates when asked
to follow directions, and using complex vocabulary. P-16-3 and -4.

189. The Student demonstrated weaknesses in auditory working memory skills
and simple visual scanning and tracking. P-16-5.

190. On academic testing, the Student’s Total Achievement score was 79, in the
Borderline range, commensurate with his cognitive functioning. Id.

191. The Student’s lowest academic achievement score was in Applied [Math]
Problems, in which he scored Extremely Low.27 P-16-6.

192. Doctoral Student noted that the Student’s performance was enhanced when
there was a visual component and recommended visual stimuli for the Student during

reading instruction. Id.

27 School Psychologist #2 testified that the Student’s scores on some of the Mathematics
subtests (P-16-6) demonstrated progress when compared with his scores on the “Key
Math” assessment that she had administered on March 25, 2014 (P-19). However, in her
report on the “Key Math” assessment, School Psychologist #2 had noted that the
Student’s attention and conscientiousness during testing were “Marginal.” P-19-4.
Accordingly, the undersigned finds that the Student’s scores on the “Key Math”
assessment likely understated his Mathematics ability at that time and any comparison
with the June 2014 achievement testing therefore is unreliable. School Psychologist #2
also testified that increases in the Student’s standard scores in various academic areas
between the February 2012 testing (P-21) and the June 2014 testing (P-16) demonstrated
progress that the Student had made at PCS. However, the Student attended School A
during part of that period, so it is impossible to determine how much of the progress was
made at School A and how much was made at PCS. In any event, the degree of the
Student’s academic progress is not material to determination of the issue in this case
because his continued placement partially in the general education environment was not
reasonably calculated to provide him any benefit in Social, Emotional and Behavioral
Development; interfered with his learning and that of others; and posed safety risks. See,
Findings of Fact 126 n.21, supra.
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193. With regard to the Student’s adaptive functioning in the home, the Student
was found to be in the Moderately High range; with regard to adaptive functioning in the
classroom, the Student was found to be in the Moderately Low range. P-16-8.

194. Doctoral Student concluded that the Student met the criteria for SLD in
Reading, Math and Written Language, but did not meet the criteria for Intellectual
Disability. P-16-8 and -9.

195. Doctoral Student made recommendations including how to assist the Student
compensate for his deficits in working memory and processing speed. P-16-12 and -13.

196. The undersigned finds that the June 25, 2014 evaluation confirmed
information about the Student that already was known to Respondent from prior

evaluations and Respondent’s experience with the Student.

Correspondence Between July 2 and 16, 2014

197. On July 2, 2014, Petitioner’s counsel emailed Respondent’s counsel asking
the status of the evaluations and possible transfer of the Student to a more restrictive
placement. R-23-1.

198. On July 3, 2014, Respondent’s counsel replied that Respondent expected the
evaluations to be completed shortly and would forward them to Respondent’s counsel as
soon as they were, and that the IEP Team had determined to submit a referral [for a more
restrictive placement] after the evaluations were completed. Id.

199. On July 16, 2014, Petitioner’s counsel emailed Respondent’s counsel
inquiring about the evaluations and about a follow-up meeting to discuss the Student’s

placement. R-24-1 and -2.
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200. On July 16, 2014, Respondent’s counsel replied that the evaluators had

completed their testing but Respondent had not yet received the reports. R-24-1.

July 2014 Occupational Therapy Evaluation

201. An occupational therapy evaluation of the Student was conducted on July 3,
2014, on referral from Respondent to determine the Student’s current level of functioning
with regard to visual perceptual motor and functional fine motor skills. P-17-1.

202. The Student’s test results were generally in the average range and the
evaluator determined that occupational therapy services did not appear to be warranted.

P-17-4 through -9.

July 2014 Speech-Lanquage Therapy Evaluation

203. On July 8-11, 2014, a speech-language therapy evaluation of the Student was
conducted. P-18-1.

204. When the Student was observed in the [special education] classroom, he was
cooperative, followed directions with accuracy, engaged in conversation and offered
meaningful and appropriate comments. P-18-2.

205. Based upon testing, the evaluator determined that the Student’s overall
language score placed him in the Average range of linguistic functioning. P-18-5.

206. The evaluator determined that the Student’s articulation, fluency and voice
quality were within normal limits. Id.

207. The evaluator concluded that the Student was developing speech and

language normally. Id.
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Correspondence Between July 23 and 31, 2014

208. On July 23, 2014, Respondent’s counsel sent the speech-language evaluation
to Petitioner’s counsel. R-25-1.
209. On July 31, 2014, Respondent’s counsel sent the psychoeducational and

occupational therapy evaluations to Petitioner’s counsel. Id.

ESY During Summer 2014

210. The Student attended ESY half-days, five days per week, for about a month
during the summer of 2014. Testimony of Petitioner.
211. Summer school went well (Testimony of Petitioner) and the Student made

progress on all of his goals (R-26-1).

September 12, 2014 Change in Placement Meeting

212. OSSE scheduled a “change-in-placement” (“CIP”) meeting for
September 12, 2014, and the meeting was held that date with Petitioner and Respondent’s
representatives in attendance. P-12-1.

213. Based upon the entire record the undersigned finds that the CIP meeting
could have taken place in July or early August 2014,28 thereby allowing the Student’s
placement and LOS to be determined in advance of the beginning of SY 2014-2015.

214. The Student had been suspended several days prior to the CIP meeting on

September 12, 2014. P-12-1.

28 The evaluations that were articulated by Respondent to be required before the CIP
meeting could take place were not discussed at the CIP meeting; rather they were
discussed at a subsequent IEP Team meeting. See Finding of Fact 218, infra.
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215. At the September 12, 2014 meeting, the OSSE representative expressed the
opinion that a change in placement was not needed, but left the decision to the Team.
Testimony of Advocate, P-12-2.

216. The Team, including Petitioner and Respondent’s representatives, agreed
that a change in placement was required to address the Student’s behavioral needs
because of the lack of success of the interventions Respondent had tried, including an
FBA, a BIP and a behavior contract. Id.

217. The OSSE Representative stated that an appropriate placement would be

identified within 10 days. Id.

September 16, 2014 IEP Team meeting

218. On September 16, 2014, the Student’s IEP Team, including Petitioner, met to
review the Student’s most-recent psychoeducational, occupational therapy and speech-
language evaluations. Stip. 20, P-11-1, R-28-1.

219. The Team agreed with the evaluations and that the Student did not require
occupational therapy or speech-language services. P-11-1.

220. The Team agreed that the Student’s disability classification should be
changed to MD based upon SLD and OHI (due to the Student’s diagnosis by his
psychiatrist with ADHD). P-11-1 and -2.

221. The Team agreed that Respondent would update the Student’s PLOPs based
on the evaluations and review the Student’s IEP goals to ensure they continued to reflect

his needs accurately. P-11-2.
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222. The Team agreed to update the Student’s BIP to provide him the opportunity

to be assigned a responsibility or leadership task in the classroom. Id.

Events of September 26 Through October 2, 2014

223. On September 26, 2014, OSSE notified Petitioner that the Student had been
assigned to Attending School (P-2-1) which is a private (also referred to as non-public)
separate special education day school serving only students with disabilities (Oral
Stipulation of Counsel at the DPH).

224. On September 29, 2014 Respondent notified Petitioner of its intent to revise
the Student’s IEP to increase the hours of specialized instruction to full time [outside of
general education]. P-3-1.

225. On October 2, 2014, the Student’s IEP was “finalized” (Stip. 21) to change
the Student’s PLOPs and goals (P-4-1).

226. Despite the prior notice that the Student’s hours of specialized instruction
would be increased to full time [outside of general education], the hours and setting in the
IEP were not changed. P-4-12.

227. By email to Petitioner’s counsel on October 2, 2014, Respondent’s counsel
retracted the September 29, 2014 prior notice; Respondent’s counsel explained that
Attending School and the rest of the IEP Team would adjust the hours [of specialized
instruction] and make any necessary revisions to the IEP goals during the “30 day review

to ensure that the school’s program is aligned to [the Student’s] needs.” R-29-1.
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Events of October 6 to December 12, 2014

228. On October 6, 2014, the Student matriculated at Attending School.
Stip. 22.

229. Attending School has 32 students, with an overall ratio of one teacher to four
students. Testimony of Chief Social Worker.

230. The Student receives scheduled counseling services from an intern twice per
week, and additional counseling on up to a daily basis from Chief Social Worker when
needed. Id.

231. The Student has continued to have behavior problems at Attending School,
including running in the halls (Testimony of Petitioner), head-butting, and kicking a peer
in the nose (Testimony of Licensed Clinical Psychologist #2).

232. The Student’s behavior is inconsistent; he often demonstrates a myriad of
aggressive impulses and avoidant behavior, ignoring staff instructions, walking away,
and not being where he is supposed to be. Testimony of Chief Social Worker.

233. The Student sometimes is “explosive.” Id.

234. The Student was suspended in mid-November 2014 because he had an
argument with a peer that escalated. 1d.

235. The Student has been adjusting to the Attending School routine, learning the
rules and better able to follow them, responding to positive reinforcement and negative
consequences, and staying in the classroom longer. I1d.

236. As the Student adapts to the Attending School program, he is more

“available” to learn. Id.
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237. When the Student is “available,” he shows academic ability. 1d.29

238. Most recently, the Student has been very responsive and able to take adult
support more quickly if needed due to a behavior issue. Id.

239. Based upon the entire record, the undersigned finds that Attending School is
an appropriate placement and LOS for the Student, and that his behavior is improving

gradually30 with the supports he is receiving.

IX. CONCLUSIONS OF LAW

Purpose of the IDEA

1. The IDEA is intended “(A) to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education
and related services designed to meet their unique needs and prepare them for further
education, employment, and independent living [and] (B) to ensure that the rights of

children with disabilities and parents of such children are protected...” 20 U.S.C.

§1400(d)(1), accord, DCMR §5-E3000.1.

29 1t is not necessary for the undersigned to determine whether the Student will be able to
perform on grade level in order to decide the issue in this case or to determine the
appropriate remedy. Therefore, the undersigned has not summarized the testimony of
Chief Social Worker or the testimony of Licensed Clinical Psychologist #2 regarding the
Student’s academic potential.

30 The undersigned does not find the Student’s behavior problems during his first two
months at Attending School indicate that Attending School is an inappropriate placement
or LOS, because transitions take time. The undersigned finds that if Respondent had
changed the Student’s placement in mid-April, 2014, the Student would have made the
transition to a more restrictive setting by the end of SY 2013-2014 and likely would have
been more available to access the curriculum at the beginning of SY 2014-2015.
Respondent’s delays in changing the Student’s placement pushed the transition into the
second quarter of SY 2014-2015.
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FAPE
2. The IDEA requires that all students be provided with a free appropriate public
education (“FAPE”). FAPE means:
special education and related services that —

(A) have been provided at public expense, under public
supervision and direction, and without charge;

(B) meet the standards of the State educational agency;

(C) include an appropriate preschool, elementary school, or
secondary school education in the State involved; and

(D) are provided in conformity with the individualized education
program required under section 1414(d) of this title.

20 U.S.C. §1401(9); see also, 34 C.F.R. 8300.17 and DCMR 85-E3001.1.

The IEP
3. The “primary vehicle” for implementing the goals of the IDEA is the IEP
which the IDEA “mandates for each child.” Harris v. District of Columbia, 561 F. Supp.
2d 63, 65 (D.D.C. 2008) (citing Honig v. Doe, 484 U.S. 305, 311-12 (1988)). The IDEA
defines IEP in relevant part as follows:
(1) In general: The term “individualized education program” or “IEP”
means a written statement for each child with a disability that is

developed, reviewed, and revised in accordance with this section and that
includes

(I) a statement of the child’s present levels of academic
achievement and functional performance, including—

(aa) how the child’s disability affects the child’s
involvement and progress in the general education
curriculum;

(bb) for preschool children, as appropriate, how the
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disability affects the child’s participation in appropriate
activities; and

(cc) for children with disabilities who take alternate
assessments aligned to alternate achievement standards, a
description of benchmarks or short-term objectives;

(11) a statement of measurable annual goals, including academic
and functional goals, designed to—

(aa) meet the child’s needs that result from the child’s
disability to enable the child to be involved in and make
progress in the general education curriculum; and

(bb) meet each of the child’s other educational needs that
result from the child’s disability;

(IIT) a description of how the child’s progress toward meeting the
annual goals described in subclause (I1) will be measured and
when periodic reports on the progress the child is making toward
meeting the annual goals (such as through the use of quarterly or
other periodic reports, concurrent with the issuance of report cards)
will be provided;

(V) a statement of the special education and related services and
supplementary aids and services, based on peer-reviewed research
to the extent practicable, to be provided to the child, or on behalf
of the child, and a statement of the program modifications or
supports for school personnel that will be provided for the child—

(aa) to advance appropriately toward attaining the annual
goals;

(bb) to be involved in and make progress in the general
education curriculum in accordance with subclause (1) and
to participate in extracurricular and other nonacademic
activities; and

(cc) to be educated and participate with other children with
disabilities and nondisabled children in the activities
described in this subparagraph;

(V) an explanation of the extent, if any, to which the child will not

participate with nondisabled children in the regular class and in the
activities described in subclause (IV)(cc);
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* kx *

(V1) the projected date for the beginning of the services and
modifications described in subclause (IV), and the anticipated
frequency, location, and duration of those services and
modifications ....

20 U.S.C. 81414(d)(1)(A).

4. To be sufficient to provide FAPE under the IDEA, an “IEP must be ‘reasonably
calculated’ to confer educational benefits on the child ... but it need not ‘maximize the
potential of each handicapped child commensurate with the opportunity presented non-
handicapped children.”” Anderson v. District of Columbia, 606 F. Supp. 2d 86, 92
(D.D.C. 2009), quoting Board of Ed. of Hendrick Hudson Central School Dist.,
Westchester Cty. v. Rowley, 458 U.S. 176, 200, 207 (1982)(“Rowley”).

[TThe “basic floor of opportunity” provided by the Act consists of access
to specialized instruction and related services which are individually

designed to provide educational benefit to the handicapped child.

Rowley, 458 U.S. at 201.

When an IEP Must be Revised

5. IEPs must be reviewed and revised:

Review and revision of IEPs—(1) General. Each public agency must
ensure that, subject to paragraphs (b)(2) and (b)(3) of this section, the IEP
Team—

(1) Reviews the child’s IEP periodically, but not less than annually,
to determine whether the annual goals for the child are being
achieved; and
(1) Revises the IEP, as appropriate, to address—

(A) Any lack of expected progress toward the annual goals

described in 8300.320(a)(2), and in the general education
curriculum, if appropriate;
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(B) The results of any reevaluation conducted under
§300.303;

(C) Information about the child provided to, or by, the
parents, as described under §300.305(a)(2);

(D) The child’s anticipated needs; or
(E) Other matters.

34 C.F.R. §300.324(h).

Least Restrictive Environment

6. IDEA requires that, to the maximum extent appropriate, children with
disabilities are educated with children who are not disabled. 34 C.F.R. §300.114(a)(2)(i).
[S]pecial classes, separate schooling, or other removal of children with
disabilities from the regular educational environment occurs only when
the nature or severity of the disability of a child is such that education in
regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily.
20 U.S.C. 81412(a)(5)(A); accord, 34 C.F.R. §300.114(a)(2)(ii) and DCMR 85-E3011.
7. Each public agency must ensure that a “continuum of alternative placements” is
available to meet the needs of children with disabilities for special education and related
services, including instruction in regular classes, special classes, special schools, home
instruction, and instruction in hospitals and institutions. 34 C.F.R. 8300.115; accord,
DCMR 8§5-E3012.
8. Each public agency must make provision for supplementary services, such as

resource room or itinerant instruction, to be provided in conjunction with regular class

placement. 34 C.F.R. §300.115(b)(2); accord, DCMR 8§5-E3012.3.
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9. Based upon the entire record, including the Student’s behavior interfering with
his learning and the learning of others, and the safety risks posed by his uncontrollable
behavior despite many interventions and supports provided by PCS, the undersigned
concludes that as of April 21, 2014, IDEA required Respondent to place the Student in a
more restrictive setting because his current placement was not reasonably calculated to

confer educational benefit.

Summary

10. From April 21, 2014 through the end of SY 2013-2014, and from the
beginning of SY 2014-2015 until October 6, 2014, Respondent denied the Student a

FAPE because his placement was not sufficiently restrictive.

X. COMPENSATORY EDUCATION
1. Under the IDEA, a Hearing Officer has broad discretion to determine

appropriate relief, based upon a fact-specific analysis. Reid v. District of Columbia, 401
F.3d 516, 521-24 (D.C. Cir. 2005) (“Reid”). That relief may include a compensatory
award of prospective services:

When a school district denies a disabled child of free appropriate

education in violation of the Individuals with Disabilities Education Act, a

court fashioning “appropriate” relief, as the statute allows, may order

compensatory education, i.e., replacement of educational services the child
should have received in the first place.

2. In all cases, an order of relief must be evidence-based. Branham v. District of

Columbia, 427 F.3d 7 (D.C. Cir. 2005). Educational programs, including compensatory
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education, must be qualitative, fact-intensive, and “above all tailored to the unique needs
of the disabled student.” Id.

3. Mechanical calculation of the number of hours of compensatory education (a
“cookie-cutter approach”) is not permissible. Reid. Rather, compensatory awards
“should aim to place disabled children in the same position they would have occupied but
for the school district’s violation of IDEA.” Id. Awards compensating past violations
must “rely on individual assessments.” Id.

Some students may require only short, intensive compensatory programs
targeted at specific problems or deficiencies. Others may need extended

programs, perhaps even exceeding hour-for-hour replacement of time
spent without FAPE.

4. Formulaic calculations are not per se invalid, so long as the evidence provides a
sufficient basis for an “individually-tailored assessment.” Stanton v. District of Columbia,
680 F. Supp. 2d 201, 206-207 (D.D.C. 2010) (citing Brown v. District of Columbia, 568
F. Supp. 2d 44, 53-54 (D.D.C. 2008) (internal quotation marks omitted)).

5. The hearing officer must base a compensatory education award on evidence
regarding the student’s “specific educational deficits resulting from his loss of FAPE and
the specific compensatory measures needed to best correct those deficits.” Id.

6. Petitioner’s Compensatory Education Plan (the “Plan”), developed by Licensed
Clinical Psychologist #2, is based upon the assumption that the Student should have been
in a separate special education school beginning January 2014. P-28-2. However, the
undersigned has found that the Student’s need for a more restrictive environment was not

apparent until the April 21, 2014 MDT meeting. Finding of Fact 126.
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7. More significant, the Plan does not explain how the requests for 420 hours of
academic tutoring and 98 hours of individual counseling (P-28-3) were derived.3!

8. Licensed Clinical Psychologist #2 testified that she began her calculation of the
number of hours of tutoring required by counting the number of hours of specialized
instruction the Student would have received if he had been placed in a full-time special
education program starting in January 2014 (excluding the summer of 2014), from which
she subtracted the number of hours of specialized instruction he received at PCS.
Testimony of Licensed Clinical Psychologist #2.

9. Licensed Clinical Psychologist #2 testified that she then made an adjustment
for the fact that tutoring would be one-on-one and therefore more efficient than
classroom instruction. Id.

10. While this calculation did not result in an hour-for-hour correlation between
hours of service missed and the relief requested for those missed services, it still was a
mechanical calculation that was not based upon an individually tailored assessment.

11. In particular, Licensed Clinical Psychologist #2 did not identify any specific
educational deficits that resulted from the Student’s placement at PCS rather than a more
restrictive placement. She did not calculate, or even estimate, how much more the
Student would have learned if he had been placed in a more restrictive setting.

12. Without identifying and quantifying the Student’s educational deficit that
resulted from the denial of FAPE, it is impossible to calculate the compensatory measures

required to remediate that deficit.

31 Licensed Clinical Psychologist #2, the author of the Plan, included a self-serving
statement in the Plan that she “took into account that there should not be a 1:1 correlation
between hours of service missed, and relief required for those missed services.” P-28-3.
However, she did not explain in the Plan how she did calculate the relief.

50



13. Although Petitioner’s failure to justify a specific32 award does not waive the
Student’s right to compensatory education, in a case such as this where Petitioner’s
request for compensatory tutoring is “untethered” to the student’s “educational deficit or
to the necessary and reasonable education reasonably calculated to elevate [the student]
to the approximate position he would have enjoyed had he not suffered the denial of
FAPE,” the undersigned cannot award compensatory education. Gill v. District of
Columbia, 751 F. Supp. 2d 104 (D.D.C. 2010) (“Gill”); see also, Henry v. District of
Columbia, 750 F. Supp. 2d 94 (D.D.C. 2010).
14. The PHO in the instant case put Petitioner on notice of what evidence would
be required to support a compensatory education award:
With regard to Petitioner’s request for compensatory education, at the
DPH, Petitioner must introduce evidence [of] specific educational deficits
resulting from the Student’s alleged loss of FAPE and the specific
compensatory measures needed to best correct those deficits, i.e., to
elevate the Student to the approximate position he would have enjoyed
had he not suffered the alleged denial of FAPE.

PHO, Para. 10.

15. However, the record remains devoid of evidence that would allow the
undersigned to craft an award that would be “specifically and individually tailored to the
student to compensate the student for the educational lapse suffered in violation of the
IDEIA.” Gill.

16. In these circumstances, the undersigned must conclude that no compensatory

education award should be granted. Phillips v. District of Columbia, 736 F. Supp. 2d 240

(2010).

32 Neither the Plan nor the testimony of Clinical Psychologist #2 specified the content of
the remedial tutoring or counseling.
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XI. ORDER
Based upon the above Findings of Fact and Conclusions of Law and discussion of
compensatory education, it is hereby ORDERED:
Petitioner’s Due Process Complaint dated October 10, 2014, is dismissed in its

entirety, with prejudice.

Dated this 19" day of December, 2014.

Uit

Charles Carron
Impartial Hearing Officer
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XI1. NOTICE OF APPEAL RIGHTS

The decision issued by the Impartial Hearing Officer is final, except that any party
aggrieved by the findings and decision of the Impartial Hearing Officer shall have 90
days from the date of the decision of the Impartial Hearing Officer to file a civil action
with respect to the issues presented at the due process hearing in a district court of the
United States or a District of Columbia court of competent jurisdiction, as provided in
20 U.S.C. 81415(i)(2).
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