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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of Date Issued: August 14, 2011
[Student],’
Hearing Officer: Jim Mortenson
Petitioner,
Case No:

v
District of Columbia Public Schools (DCPS),

Respondent.

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioner on May 31, 2011. The Petitioner is
represented by Domiento Hill, Esq., and the Respondent is represented by Laura George, Esq.

A response to the complaint was timely filed on June 9, 2011. A prehearing conference was
held on June 13, 2011, and a prehearing order issued on that date. A resolution meeting was held
June 13, 2011, and the parties did not reach a settlement or any other agreements changing the 30
day resolution period.

The hearing was convened and held on August 4, 2011, in room 2004 at 810 First Street NE,
Washington, D.C. The due date for the hearing officer determination (HOD) is August 14, 2011.

This HOD is issued on August 14, 2011.

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






IL. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

II1. ISSUES and RELIEF SOUGHT

The issues to be determined by the IHO are:

(1) Whether the Respondent refused to provide the Petitioner with access to requested
educational records since July 19, 2010, and whether such refusal has
significantly impeded the Petitioner’s opportunity to participate in the decision
making process regarding the provision of a free appropriate public education
(FAPE) to the Student?

(2) Whether the Respondent has failed to offer or provide the Student with an
individualized education program (IEP) reasonably calculated to provide
educational benefit when the IEP proposed May 23, 2011:

a) lacks full-time special education services;
b) lacks a low student to teacher class ratio;
¢) lacks a therapeutic environment; and

d) lacks transition services?

(3) Whether the Respondent has failed to provide the Student an appropriate
secondary school education when it continually removed the Student from classes
for disciplinary reasons?

The substantive requested relief at the time of hearing included:

(1) A determination that the Student was denied a FAPE because the Petitioner was
significantly impeded from participating in the decision making process.

(2) Revisions to the Student’s IEP including:
1) 26.5 hours per week of specialized instruction
2) 60 minutes per week of speech and language services
3) 60 minutes per week of behavioral support services
4) Transition services
5) A behavioral intervention plan (BIP)

(3) Compensatory education (unspecified due to alleged lack of access to records)






(4) Placement at
segregated private special education day school.

School with transportation, a

1V. EVIDENCE
Five witnesses testified at the hearing, four for the Petitioner and one for the Respondent.
The witnesses for the Petitioner were:
1) The Petitioner (P)
2) Dori Cook, Educational Advocate (D.C.)
3) Natasha Nelson, Psychologist (N.N.)
4) Executive Director,

The witness for the Respondent was Special Education Teacher/Case

Manager,

22 documents were disclosed by the Petitioner and 19 were admitted into evidence.” The

Petitioner’s exhibits are;

Ex. No. _ Date Document ;

P3 June 13, 2011 Resolution Period Disposition Form

PS5 November 27, 2010 Comprehensive Psychoeducational Evaluation

Pé6 November 17, 2010 Speech & Language Evaluation

P7 December 2, 2010 Part II Career Exploration Assessment For [Student]

P8 March 14, 2011 Functional Behavioral Assessment

P9 March 13, 2009 Academic Evaluation

P10 July 22,2011 Letter from Davis to Parent/Guardian

P11 October 18, 2010 Proposed Settlement

P12 February 17, 2010 IEP

P13 February 3, 2011 IEP, Advocate’s meeting notes, IEP Team Meeting
Notes

P14 May 23, 2011 IEP, [IEP Team] Meeting Notes, Advocate’s
meeting notes, [EP Team Meeting Notes

P15 June 10, 2011 Notice of Final Disciplinary Action [for incident on

September 16, 2010], Notice of Final Disciplinary
Action [for incident on October 13, 2010}, Notice of
Final Disciplinary Action [for incident on
December 7, 2010], Notice of Final Disciplinary

2P 1,P 2 and P 4 were not admitted as they were pleadings and orders already part of the record.
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P16
P17
P18
P19
P20

P21
P22

June 10, 2011
June 10, 2011
May 2, 2011
May 12, 2011
May 2, 2011
May 12, 2011
May 31, 2011
[Undated]
[Undated]

Action [for incident on February 7, 2011], Notice of
Final Disciplinary Action [for incident on March
21, 2011], Notice of Final Disciplinary Action [for
incident on May 12, 2011].

Student Discipline Report

Attendance Summary

Discipline Referral Form

[Discipline report]

Discipline Referral Form [See P 18]

[Discipline report, See P 19]

Student Discipline Report ,

Resume of Heather A. Jackson-Pefia

Curricula Vitae of Dr. Natasha Nelson

Nine documents were disclosed by the Respondent and all were admitted into evidence. The

Respondent’s exhibits are:

Ex.No. Date Document
R1 May 23, 2011 IEP
R2 March 14, 2011 Functional Behavioral Assessment
R3 May 23, 2011 [BIP]
R4 May 23, 2011 IEP Team Meeting Notes
RS June 10, 2011 Transcript, Letter of Understanding
R6 March 25, 2011 Report to Parents on Student Progress
R7 May 12, 2011 [Discipline report]
May 2, 2011 Discipline Referral Form
May 31, 2011 Student Discipline Report
May 2, 2011 Discipline Referral Form
May 31, 2011 Student Incident History
R 8 May 31, 2011 Attendance Summary
R9 June 10, 2011 Student Schedule

V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. Studentis a

year old learner with a disability.’ She currently attends

School and will be entering the grade for the 2011-2012 school year.*

? Testimony (T) of P, R 1/P 14.






2. The Student has been determined eligible for special education and related services under the
definition of mental retardation (referred to as intellectual disability by the Respondent).” The
Student’s verbal comprehension skills are in the borderline range.® Her perceptual reasoning,
working memory, and processing speed are all in the extremely low range.” Her academic
skills are primarily in the second to third grade range.® Her vocabulary skills are in the
moderately to severely below average range, but her articulation, oral motor, fluency, and
vocal skills are normal.’ The Student understands right from wrong and lacks the ability to
regulate her sexual and aggressive impulses, often reacting quickly and aggressively.'® She
has difficulty with unstructured settings and can get off-task, becomes aggressive, and talks
back to teachers."!

3. At least since the IEP team meeting on February 3, 2011, the Petitioner requested records
concerning discipline of the Student.'? The Respondent provided reports of discipline that
occurred in September and October of 2010.'® At the resolution meeting held June 13, 2011,
addition discipline records created in May 2011 were provided to the Petitioner."* No
additional discipline records exist, but Petitioner believes they should."

4. As part of the prehearing order for this matter, the IHO ordered the Respondent to, among

other things, “provide to the Petitioner: a list of the types and locations of all education

*Tof P, Tof L.W.
*Tof P,R1/P 14
Sps.

"Ps.

SPSs.

°P6.

°ps.

''pg,

2P 13, T of D.C., T of P. (February 3, 2011 is the earliest identified date such records were requested from the
Respondent.)
PPp3.

“p3.

“TofD.C.






records collected, maintained, or used by the Respondent concerning the Student, pursuant to
34 C.F.R. § 300.616[.]”'® The Respondent never complied with this order.

5. The Student’s IEP, as revised in February 2010, included academic goals in the areas of
math, reading, and writing, and functional goals in the areas of communication/speech and
language and emotional, social, and behavioral development.!” The math goal included

standards largely on the fourth grade level, and one on the first grade level.'®

The reading
goal was based on first, fourth, and sixth grade standards.'® The writing goal was based on
third and fifth grade standards.?

6. The special education and related services in the IEP revised February 2010 included the
following:*'

A) Specialized instruction outside the general education setting for 20 hours per week.

B) Specialized instruction inside the general education setting for 6.5 hours per week.

C) Speech and language services outside the general education setting for 30 minutes per
week. '

D) Behavioral support services outside the general education setting for 30 minutes per
week.

7. The supplementary aids and services in the IEP revised February 2010 included the
following:**
A) Classroom accommodations consisting of:>>

1) Repetition of directions
2) Simplification of oral directions

!¢ Prehearing Order, June 13, 2011, 9 4.

7P 12. '

P12

P12,

P12

2p12.

2p 12

% These accommodations are identical to the accommodations listed for the Student’s participation in the DC-CAS
testing. The frequency and duration of these services were not recorded in the IEP, as required by 34 CF.R. §
300.320(a)(7).





10.

3) Interpretations of oral directions
4) Calculators

5) Write in test books

6) Small group testing

7) Location with minimal distractions
8) Breaks between subtests

9) Extended time between subtests

B) Bus transportation.

During the 2010-2011 school year the Student was in a cluster program consisting of a group
of four teachers with four classes of students with intellectual disabilities.* This model will
be used in the 2011-2012 school year.?® The class sizes are 12 students to two or three adults
(a teacher, aide, and intern if avétilable).26

A November 2010 psychoeducational assessment report recommends the Student be

provided the following “interventions:”*’

A) Classroom with very low teacher/student ratio

B) Longer assignments broken down to smaller units

C) Active involvement (hands on) with as many classroom assignments and activities as
possible

D) Therapeutic school environment (counseling immediately upon behavioral disruption)

E) Positive reinforcement for gradual successful attainment of incrementally set objectives

A March 2011 functional behavioral assessment report reccommends the following to address

the Student’s behavior:?

A) A BIP

B) Highly structured classrooms with low student to teacher ratio

C) Instructions given one step at a time

D) Strict set of consequences for off-task behavior, including calling her mother
E) Positive reinforcements®

2 Tof LW.

2 Tof L.W.

% Tof L.W.

7ps.

®ps.

¥ L.W. testified that the Student responds well to positive reinforcements,
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11. The IEP was reviewed in February 2011, and discussion of the IEP revision occurred until
the proposed revision in May 2011.% The IEP proposed in May 2011 included three math
goals based on standards in the approximate 4™ and 6™ grade levels.>' There were three
reading goals that were not based on state standards.?”> The IEP indicated some assessments
of the student’s reading were done in December 2010, and her reading skills showed no
growth on the Woodcock Johnson IIT and some growth oﬁ the Running Record Assessment,
both remaining around the second to third grade level at that time.”® Her reading skills were
still at elementary levels in the proposed IEP.** The writing goals were revised as three goals
and one (goal 2) was based on a third grade standard while the first and third goals were
based on fifth grade standards.*® The communication/speech and language goals were not
changed.’® The emotional, social, and behavioral development goals were reworded but not

Vsigniﬁcantly different, dealing with avoiding distractions, following rules, and appropriately

addressing her concerns.*’

12. The special education and related services in the IEP revised May 2011 included the
following:*®

A) Specialized instruction outside the general education setting for 19.5 hours per week.

B) Speech and language services outside the general education setting for 240 minutes per
month (= 60 minutes per week).

C) Behavioral support services outside the general education setting for 240 minutes per
month (= 60 minutes per week).

®p13,R 1/P14.
AR 1/P 14,
2R 1/P 14.
¥P12,R1/P 14,
¥R 1/P 14,
BR1/P 14,
¥R 1/P 14.
R 1/P 14,
BR1/P 14,





D) Extended school year services for reading, writing, and math for five hours per day for
about four weeks in July 2011, and behavioral support services outside of the general -
education setting for 30 minutes per week during this time.

E) Classroom accommodations consisting of:>
1) Repetition of directions
2) Simplification of oral directions
3) Interpretations of oral directions
4) Calculators
5) Write in test books
6) Small group testing
7) Location with minimal distractions
8) Breaks between subtests
9) Extended time between subtests
F) Bus transportation.

13. Elective mainstream courses without specialized instruction were proposed to enable the
Student to work on her functional skills and be in a less restrictive environment.*’ The
Respondent intends to provide the Student with the support of a classroom aide during her
elective mainstream courses, for about six and a half hours per week, but did not put this in
the IEP because the aide is not “dedicated” to the Student.*'

14. The proposed IEP lacks measurable postsecondary goals.42 The IEP lists “Apprenticeship,”
“Vocational Training,” “Full-Time Supported Employment,” “Part-Time Supported
Employment,” “Living Alone, With Friends,” “Living with Family,” “Supported Living.”®

Transition services include: vocational preparation, career exploration, daily living skills (all

provided by the Respondent); and the following courses of study: Reading Resource, Writing

Resource, Math Resource, Daily Living Skills, and Career Skills.*

% As in the prior IEP, these accommodations are identical to the accommodations listed for the Student’s
participation in the DC-CAS testing. The frequency and duration of these services were not recorded in the IEP, as
required by 34 C.F.R. § 300.320(a)(7). They are unchanged from the prior IEP revision.

“TofL.W.

‘' Tof L.W.

2R 1/P 14.

“R1/P14.

* R 1/P 14. (It appears that the service and course called “Daily Living Skills” is one and the same.)
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15. The Student is not going to graduate from School because she is not
being awarded Camegie Units.*> The Student does not have such a significant cognitive
disability that she must be assessed on alternate academic achievement standards.*®

16. The Student was accepted at Vocation Program on July 22, 2011."

is a non-public day school for students with disabilities and is located in the
District of Columbia.*® Academic education is provided, including the provision of Carnegie
Units, as well as vocational training.*’ Academic classes are taught by certified teachers and
vocational classes by master teachers.”® There are counselors and behavioral staff who
immediately address behavior problems.’’ The school has a certificate of approval from the

Office of the State Superintendent of Education.>

V1. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. The burden of persuasion in a special education due proéess hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See also DCMR 5-E3030.14. Based solely

upon the evidence presented at the due process hearing, an impartial hearing officer must
determine whether the party seeking relief presented sufficient evidence to meet their burden.

DCMR 5-E3030.14. The recognized standard is preponderance of the evidence. See, e.g.,

T of L.W.

Tof LW,P12, R 1/P 14,
1P 10.

®Tof TK,P10.

“Tof TK.

Tof TK.

STTof TK.

2T of TK.
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N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008); Holdzclaw v. District of

Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.F.R. § 300.516(c)(3).

2. Federal regulations at 34 C.F.R. § 300.613(a) provides:

Each participating agency must permit parents to inspect and review any education records relating to their
children that are collected, maintained, or used by the agency under this part. The agency must comply with
a request without unnecessary delay and before any meeting regarding an IEP, or any hearing pursuant to §
300.507 or §§ 300.530 through 300.532, or resolution session pursuant to § 300.510, and in no case more
than 45 days after the request has been made.

3. Federal regulations at 34 C.F.R. § 300.616 provides:

Each participating agency must provide parents on request a list of the types and locations of education
records collected, maintained, or used by the agency.

4. The Petitioner sought disciplinary records regarding suspensions, including in-school
suspensions, of her child in February 2011. The Respondent provided records of the two
behavior incidents that occurred in September and October of 2010. In June 2011 additional
discipline records of things that happened after the February 3, 2011, meeting were provided.
The Petitioner and her advocate believed more records should have been created.

5. As part of the prehearing order for this matter the IHO ordered the Respondent to provide the
Petitioner “a list of the types and locations of all education records collected, maintained, or
used by the Respondent concerning the Student, pursuant to 34 C.F.R. § 300.616[.]” The
Respondent failed to comply with this order. This is a procedural problem to which the IHO

may only find there was a denial of FAPE to the Student if it:

(i) Impeded the child’s right to a FAPE;

(ii) Slgmﬁcantly impeded the parent’s opportunity to participate in the decision-making process regarding
the provision of a FAPE to the parent’s child; or

(iii) Caused a deprivation of educational benefit.

34 C.F.R. § 300.513(a)(2). The failure to comply with the prehearing order, which required
the Respondent to comply with 34 C.F.R. § 300.616, did not impede the Student’s right to a
FAPE, significantly impede the Petitioner’s opportunity to participate in the decision-making

process regarding the provision of FAPE to the Student, or cause a deprivation of
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educational benefit. It was a violation of a direct order of the IHO and may signify a larger
compliance problem for the Respondent beyond the authority of this IHO to address if the
Respondent cannot produce the list required.

A free appropriate public education (FAPE) for a child with a disability under the IDEA is

defined as:

special education and related services that —

(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.FR. §300.17.

Involvement and progress in the general education curriculum (i.e., the same curriculum as
for nondisabled children) is core to the IDEA’s purpose. See. 34 C.F.R. §§ 300.39, 300.304,
300.305‘, 300.311, 300.320, 300.321, 300.324, 300.530, 300.704. “[A]n IEP that focuses on
ensuring that the child is involved in the general education curriculum will necessarily be
aligned with the State’s content standards.” 71 Fed. Reg. 46662 (2006).

The Supreme Court, in Board of Educ. v. Rowley, 458 U.S. 176 (1982), provided an analysis

to examine the “basic floor of opportunity” or education benefit for children with disabilities

who are mainstreamed. Id. at 201-205. However, according to the Court in Rowley:

It is clear that the benefits obtainable by children at one end of the spectrum will differ dramatically from
those obtainable at the other end, with infinite variations in between. . . . We do not attempt today to
establish one test for determining the adequacy of educational benefits conferred upon all children covered
by the Act. Because in this case we are presented with a handicapped child who is receiving substantial
specialized instruction and related services, and who is performing above average in the regular classrooms
of a public school system, we confine our analysis to that situation.

1d. at 202. Thus, Rowley does not provide the basis for the analysis in this case where the

Student, while receiving substantial specialized instruction and related services, is
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performing far below average and is largely segregated from her non-disabled peers. The
analysis will be based solely upon the requirements stated in the IDEA.

9. Federal regulations at 34 C.F.R. § 300.320 lists the required contents of an IEP:

(a)(1) A statement of the child’s present levels of academic achievement and functional performance,
including—

(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curriculum as for nondisabled children); or

(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate
activities;

(2)(i) A statement of measurable annual goals, including academic and functional goals designed to —

(A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in and
make progress in the general education curriculum; and

(B) Meet each of the child’s other educational needs that result from the child’s disability;

(ii) For children with disabilities who take alternate assessments aligned to alternate achievement standards,
a description of benchmarks or short-term objectives;

(3) A description of— (i) How the child’s progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and

(ii) When periodic reports on the progress the child is making toward meeting the annual goals (such as
through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be
provided;

(4) A statement of the special education and related services and supplementary aids and services, based on
peerreviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a
statement of the program modifications or suppotts for school personnel that will be provided to enable the
child —

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section;

(5) An explanation of the extent, if any, to which the child will not participate with nondisabled children in
the regular class and in the activities described in paragraph (a)(4) of this section;

(6)(i) A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide assessments
consistent with section 612(a)(16) of the Act; and

(ii) If the IEP Team determines that the child must take an alternate assessment instead of a particular
regular State or districtwide assessment of student achievement, a statement of why—

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is appropriate for the child; and

(7) The projected date for the beginning of the services and modifications described in paragraph

(a)(4) of this section, and the anticipated frequency, location, and duration of those services and
modifications.

(b) Transition Services. Beginning not later than the first IEP to be in effect when the child turns 16, or
younger if determined appropriate by the IEP Team, and updated annually thereafter, the IEP must include-
(1) Appropriate measurable postsecondary goals based upon age appropriate transition assessments, related
to training, education, employment, and, where appropriate, independent living skills; and

(2) The transition services (including courses of study) needed to assist the child in reaching those goals.

13






10.

11.

12.

“Special education means specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability[.]” 34 C.F.R. § 300.39(a)(1). “Specially designed
instmction” is specifically defined as:

adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(i) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

34 C.F.R. § 300.39(b)(3).

“Related services means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special
education,. . ..” 34 C.F.R. § 300.34(a).

The Petitioner challénges the level of special education services in the IEP, the transition
services in the IEP, and the educational placement, specifically whether a the Student lacks a
classroom with a low student to teacher ratio and a fherapeutic environment. With regard to
the special education services and supplementary aids and services it must be determined
whether the services provided in the IEP: a) enable the Student to advance toward attaining
the annual goals in the IEP; b) enable the Student to be involved in and make progress in the
general education curriculum; and c) enable the Student to be educated and participate with
other children with disabilities and nondisabled children in academic and non-academic

activities? See 34 C.F.R. § 300.320(a)(4).

~a) Are the services in the IEP reasonably calculated to enable the Student to advance toward

attaining the annual goals in the IEP? The best way to examine this question for the IEP

revised on May 23, 2011, is to compare it with the previous year’s IEP, from February
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2010 and see what has changed regarding the goals and services.>® The goals for
mathematics were increased from first and fourth grade standards to fourth and sixth
grade standards, indicating academic progress in the area of mathematics during the
duration of the IEP revised in February 2010. Progress on her reading goals is not as
easily determined because the February 2010 IEP included reading goals based on fourth
and sixth grade standards and the May 2011 IEP is not based on state reading standards.
The statements of her present levels of academic achievement and functional
performance show very little progress in learning to read was made over the course of the
year with the services provided, however, she may have reached the goals in the IEP
which were then revised. The Student made some progress on her writing goals as they
were revised in the May 2011 IEP, even though they were still based on thirds and fifth
grade standards. No progress was made on her goal for her receptive and expressive
language skills as the goal remained identical to the prior revision of the IEP. While her
goals dealing with social emotional and behavioral skills were reworded in May 2011,
they are not significantly different from the prior year, indicating a lack of progress on
these goals. Did the special education and related services and supplementary aids and
services for the Student change in light of the lack of meaningful progress on the
Student’s reading, writing, receptive and expressive language, and social emotional and
behavioral skills? (See 34 C.F.R. § 300.324(b)(1)(ii)). Yes, slightly, primarily the
addition of ESY services. One change was not recorded in the IEP - that of the aide to
assist the Student in the general education setting. The Student’s teacher testified the

Student needed the support of an aide in the general education setting and this was often

>} The IEP was revised in February 2011, but this IEP apparently remained in dispute and was again reviewed and
revised on May 23, 2011, which is the version complained of. So, it is appropriate to compare it to what was worked
on over the last year.
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b)

provided but was not recorded in the IEP. Thus, the IEP is not ’compliant with 34 CF.R. §
300.320(a)(4), and therefore not complaint with 34 C.F.R. § 300.17(d). Nevertheless, a
procedural error such as this can only result in a determination that the Student was
denied a FAPE if:

the procedural inadequacies —

(i) Impeded the child’s right to a FAPE;

(ii) Significantly impeded the parent’s opportunity to participate in the decision-making process
regarding the provision of a FAPE to the parent’s child; or

(iii) Caused a deprivation of educational benefit.

34 C.F.R. § 300.513(a)(2). The evidence does not show this procedural error caused any
of these problems at this time. Furthermore, the evidence shows the Student’s classes at
did (and likely will) have a low student th adult ratio (and even a low student
to teacher ratio as recommended by where there are 12 students to two or three
adults, one of whom is a teacher. The Petitioner presented a recommendation from a
doctor that the Student requires a “therapeutic school environment” in order to provide
counseling immediately upon behavioral disruption. The immediate counseling is
necessary for the Student, but this could be accomplished without a change in placement.
for example, testified (and her report recommends) a BIP, which could include the
support of immediate counseling when disruptive behavior occurs.
Are the services in the IEP reasonably calculated to enable the Student to be involved in
and make progress in the general education curriculum? No. By definition, specialized
instruction, a component of special education, is not only to address the unique needs of a
child with a disability nut also to “ensure access of the child to the general curriculum, so
that the child can meet the educational standards within the jurisdiction of the public
agency that apply to all children.” 34 C.F.R. § 300.39(b)(3). The services provided to this

Student are not enabling her to access the general curriculum so that she can meet the
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educational standards of the Respondent that apply to all children. She still reads at a
second to third grade level and the proposed changes to the level of specialized
instruction and supplementary aids and supports are minimal, and even reducing the -
support and specialized instruction she needs to learn to read. Most critically, however, is
that she is not earning Carnegie Units in order to graduate. The Student has not been
determined to be so cognitively impaired that her academic performance must be
assessed using the alternate assessment measuring the Student’s achievement with respect
to alternate academic achievement standards. See 34 C.F.R. § 300.160.(c)(2)(iii).
Therefore, it is expected that she is taught to the academic achievement standards that
apply to all children, and has the opportunity to graduate with a regular diploma. The
Student’s IEP does not include the special education and related services to do this and so
it is not reasonably calculated to provide the Student a FAPE. Furthermore, the failure of
the Respondent to ensure the Student’s access to the general education curriculum,
including the opportunity to earn Carnegie Units for graduation, denied her an
appropriate secondary education, thus another reason she was denied a FAPE. The
Petitioner failed to show the Student was excessively removed from the classroom,
however.

Are the services in the IEP reasonably calculated to enable the Student to be educated and
participate with other children with disabilities and nondisabled children in academic and
non-academic activities? Yes, this is true. The Student’s IEP team made a point to ensure
the Student maintained as much participation with children without disabilities as with,

but to the detriment of the academic opportunities for the Student as noted supra.
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13.

14.

The IEP include transition services and courses of study. What the IEP lacks regarding
transition are the postsecondary goals she is trying to reach. Inexplicably, the Petitioner did
not complaint about the lack of measurable postsecondary goals. Nevertheless, because the
Student’é IEP lacks measurable postsecondary goals, determinations about transition
services, including courses of study, cannot reasonably be determined. This denial of FAPE
must be corrected, and because the issue of postsecondary goals was not raised and evidence
of what those goals should be presented, the IEP team will have to revisit this.>*

When there has been a denial of FAPE on substantive grounds (34 C.F.R. § 300.513(a)(1))
the independent hearing officer must grant relief appropriate to ensure the Student is
provided a FAPE. See 34 C.F.R. § 300.516(c)(3), Sch. Comm. of Burlington v. Dep’t of
Educ., 471 U.S. 359, 369 (1985). The Petitioner has shown by a preponderance of the
evidence that the Student’s IEP must be revised and that New Beginnings Vocational School
isl an appropriate placement to provide the special education and related services the Student
requires. The Student requires significant remediation to progress toward meeting State
academic achievement standards and in the event she cannot reach those standards in the
time she has left in the public education system, New Beginnings can offer her alternative
skills that can be applied to help prepare her for further education, empfoyment, and

independent living.

VIi. DECISON

The Respondent prevails on Issue #1 because the Respondent provided the Petitioner with all

records requested that existed concerning discipline of the Student. The Respondent violated the

“pg provides some evidence, but this is not enough for the IHO to make a reasoned determination of what the
postsecondary goals for the Student should be, particularly without an argument or demand for particular goals from
the Petitioner.
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IHO order to provide the Petitioner with a list of the types and locations of education records
collected, maintained, or used by the agency.

The Respondent denied the Student a FAPE when it did not offer or provide the Student with
an IEP reasonably calculated to provide educational benefit when the IEP revised in May 2011
failed to include special education and related services and supplementary aids and services
designed to enable the Student to reach all of her annual goals and to be involved in and progress

in the general education curriculum, and failed to include measurable postsecondary goals.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. The Student will be placed at New Beginnings Vocational School for the 2011-2012 school
year with transportation provided or paid for by the Respondent. The Student may remain at
New Beginnings until she ages out or graduates. If New Beginnings cannot or will not
maintain the Student’s enrollment or fails to implement the Student’s IEP, the Respondent
will change the Student’s location of services to a substaﬁtively comparable public or private
school.

2. The Student’s IEP will be revised to provide increased specialized instruction as determined
necessary by her IEP team, including teachers from New Beginnings, to address the unique
needs of the Student that result from her disability and to ensure her access to the general
curriculum, so that she can meet the educational standards of the District of Columbia that

apply to all children.
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3. The IEP will be revised to include all supplementary aids and services to enable the Student
to advance appropriately toWard attaining the annual goals in her IEP and to be involved in
and make progress in the general education curriculum.

4. The IEP will be revised to include measurable postsecondary goals and the transition
services, including the courses of study, necessary to enable the Student to reach her
postsecondary goals.

5. This order does not limit or prohibit the team from including or addressing any other needs of
the Student, and the services necessary to meet those needs, as determined by the IEP team.
The LEA representative shall not have the authority to prevent the provision of the services
determined necessary by the rest of the team unless there is no rational justification for the
services, pursuant.to IDEA and this order.

6. The IEP revision must be completed by September 16, 2011. The Respondent shall confer
with and invite - | staff and propose three alternative meeting times to the
Petitioner and inform the Petitioner of which date and time the IEP team will meet if she fails

to choose one of the meeting times, which may not be consecutive. The IEP team meeting

will be held at with a qualified LEA representative in attendance.
IT IS SO ORDERED.
%

Date: August 14, 2011

Independent Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office o

810 First Street, N.E.
Washington, DC 20002

[STUDENT],!
through the Parent/Guardian, * Wi
' Date Issued: 8/16/11
Petitioner,
Hearing Officer: Seymour DuBow
v
Case No:
DCPS,
Hearing Date: 8/8/11 Room: 2009
Respondent.

HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY

On June 29, 2011 counsel for petitioner filed a due process complaint alleging
that DCPS denied a Free Appropriate Public Education (FAPE) to the student by not
developing an appropriate IEP that contains sufficient hours of specialized instruction
outside of general education and by not providing an appropriate placement. (P-1) On
July 14, 2011 DCPS filed a response asserting that the student’s IEP is calculated to -
provide educational benefit and that School is able to implement the
student’s IEP. (R-1) On July 20, 2011 a pre-hearing conference was held by telephone
with counsel for petitioner Miguel Hull and counsel for respondent DCPS Victoria
Healy. A pre-hearing Order was issued on July 21, 2011. The Order stated there was a

resolution meeting on July 14, 2011 with no agreement and that counsel for petitioner

! Personal identification information is provided in Appendix A.





agreed to let the full thirty day resolution period run. The HOD is due September 12,
2011. The Order further stated that the issues to be determined at the due process
hearing aré: 1. Did DCPS deny a FAPE to the student by failing to develop an
appropriate IEP that contained sufficient hours of specialized instruction outside of
general education to meet the student’s needs? 2. Did DCPS deny a FAPE to the student
by failing to provide an appropriate placement at by not providing a
small structured setting outside of general education? The relief requested is placement
at a non-public special education day program at Academy in Alexandria,
Virginia.

The due process hearing convened at 9:30 a.m. on August 8, 2011 in Room 2009
of the Student Hearing Office at 810 First Street, N.E., Washington, D.C. 20002.
Miguel Hull represented the petitioner and Victoria Healy represented the respondent
DCPS at the hearing. The hearing was closed. At the outset of the hearing, the hearing
officer noted that petitioner’s documents were out of correct numerical order and
counsel for petitioner was required by this hearing officer to have them in correct order
by the end of that business day and provide the corrected disclosures to the hearing
officer and counsel for respondent. Counsel for petitioner complied with this
requirement. Counsel for respondent DCPS objected to petitioner’s documents of a
previous educational advocate’s notes of February 24, 2010 and November 8, 2010 and
that advocate’s observation of September 21, 2010 because she was not listed as a
witness to be cross examined on those documents. The objection was sustained.
Counsel for respondent also objected to evaluations done in 2006 as being too old. The

objection was overruled since those evaluations provided background on the student’s






past educational history, academic problems and needs. Counsel for respondent also
objected to the physician’s discharge statement from the

The objection was overruled because the document had been disclosed to
DCPS in a previous case with this student and the document provides information on the
student’s needs and recent behavioral issues. Counsel for DCPS also objected to
introducing the student’s final report card received by the parent. The objection was
overruled because it was a DCPS document that DCPS was aware of and the
respondent’s disclosed report card did not include grades for each advisory and was an
incomplete document. Petitioner’s documents P-1-P-24 in the corrected order were
admitted into evidence. Counsel for petitioner withdrew the previous educational
advocate’s notes and observation in the corrected order of his disclosures. Respondent’s
documents R-1-R-8 were admitted into evidence without objection. All witnesses were
sworn under oath prior to testifying. Counsel for petitioner called as witnesses: the
student’s mother, the student’s educational advocate, Juan Fernandez, the student’s case
worker, who all testified in person and Assistant
Education Director of . who testified by telephone. Counsel for

respondent did not call any witnesses and rested on her documents.

JURISDICTION

The hearing was convened on August 8, 2011 pursuant to jurisdiction under
Public Law 108-446, The Individuals with Disabilities Improvement Act of 2004
(hereinafter referred to as IDEA), Title 34 of the Code of Federal Regulations, Part 300

(2006) and Title V-E of the District of Columbia Municipal Regulations.





BACKGROUND

Counsel for petitioner filed a due process complaint alleging that DCPS failed to
provide an appropriate IEP because it did not provide sufficient hours of specialized
instruction outside of general education to meet the student’s needs caused by his
emotional disturbance disability. The student’s current IEP and prior two IEPs call for
seven hours of specialized instruction in mathematics outside of general education. The
student received poor grades for the 2010-2011 School Year. The student is on
medication for ADHD, but when he does not take his medication he has behavioral
problems at school. The student had several unexcused absences last school year, left
classes and the school without permission and was sent home on several occasions.
Counsel for petitioner also alleges that the student’s placement was inappropriate
because he needs a full-time day program for students with emotional disturbance.
Counsel for respondent denied these allegations. Counsel for respondent argues that the
student’s truancy and failure to attend class makes him unavailable for the educational

opportunities offered by DCPS.

ISSUES AND RELIEF SOUGHT
The issues to be determined are as follows:
1. Did DCPS deny a FAPE to the student by failing to develop an appropriate IEP
that contained sufficient hours of specialized instruction outside of general

education to meet the student’s needs?






2. Did DCPS deny a FAPE to the student by failing to provide an appropriate
placement at at School for the 2010-
2011 School Year and not proposing an appropriate placement for the 2011-2012
School Year by offering School as the student’s
placement instead of providing a small structured setting outside of general
education? The relief requested is placement at a non-public special education
day program at in Alexandria, Virginia.
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this
Hearing Officer’s Findings of Fact on issue one-the failure to provide an appropriate
IEP- are as follows:
L
1. The student is a -year-old male who has been found eligible for
special education and related services as a student with the disability classification of
Emotional Disturbance. (P-2, R-8)
2. The student attended last school year at
School. (Testimony of Mother, P-2, R-8)
3. On May 4, 2011 an Individualized Education Program was developed for
the student that calls for seven (7) hours per week of specialized instruction in

mathematics outside of general education and 240 minutes a month or one hour a week

of behavioral support services in general education. (P-2)






4. The student’s previous IEP of July 28, 2010 also called for 7 hours a
week of specialized instruction in mathematics outside of general education and one
hour a week of behavioral support services in general education. (P-4)

5. The student’s previous IEP of February 24, 2010 also called for 7 hours a

week of specialized instruction in mathematics outside of general education and one

hour per week of behavioral support services in general education. (P-5)

6. Dr. Natasha Nelson conducted an independent comprehensive
psychological evaluation on the student that was dated March 25, 2011. (R-6, P-8)
Using the WISC-IV test for cognitive ability, Dr. Nelson found the student’s overall
cognitive abilities were at a Full Scale IQ score of 70. His verbal and nonverbal abilities
were in the Borderline range of functioning (VCI=71; PRI=75). On the WIAT-III test
for achievement, the student’s scores on Oral Language were in the Low range with a
standard score of 69 that was in the second percentile. (R-6 at p.21) His Basic Reading
and Math Fluency skills were in the Average range with a standard score of 98 in Basic
Reading and 96 in Math Fluency that placed him in the 45 percentile and 39 percentile
respectively. (R-6 at p.21, P-8 at p.21) He performed in the Below Average range in
Written Expression and Mathematics with a standard score of 77 in Written ExpreSsion
and 79 in Mathematics that placed him in the 6 percentile and 8 percentile respectively.
(R-6 at p. 21) (P-8 at p.21) In the clinical summary, the evaluator found that the
student’s emotional disturbance disability results in his being defiant and acting out. His
use of cannabis “further exacerbates his mood dysregulation and triggers irritability,
anger, and acting out behaviors.” (R-6 at p.17-18, P-8 at p. 17-18)The student’s
diagnosis under Axis I was Mood Disorder Not Otherwise Specified, Cannabis Abuse,

Conduct Disorder and Attention-Deficit/Hyperactivity Disorder. The evaluator





recommended that the student “should continue to be provided with services under the
classification of Emotionally Disturbed. His poor academic functioning is a product of
his emotional symptomatology. The magnitude of [student’s] emotionality (outbursts,
inability to submit to the demands of those in authority, and inattention in the classroom
setting), requires a more restrictive setting for children with an Emotional Disturbance.
It is recommended that he be placed in a full-time séhool for children with an Emotional
Disturbance.” (R-6 at p. 18, P-8 at p.18)

7. The student’s Report Card for the 2010-2011 School Year showed he
received final grades of Ds in English, Reading Workshop, World History, Algebra I-B
and Environmental Science. (R-3) The student’s grades for each advisory were as
follows: In reading workshop, the special education resource class, he received a D the
first advisory, F for second advisory, F for third advisory and D for fourth advisory. (P-
24) In Environmental Science he received an F the first advisory and D the second
advisory, a D in the third advisory and a B in the fourth advisory. (P-24) In World
History he received an F the first advisory and D for second advisory. In Algebra IA he
received an F the first advisory and an F second advisory but the special education
teacher changed it to a C. (P-13)In English I, a special education resource class, he
received an F in the third advisory and a D in the fourth advisory. (P-24) In Algebra IB
he received an F in the third advisory and a D the third advisory. The teachers’
comments on the report card are that the student has poor behavior and excessive
absences. (P-24) The special education teacher indicated in the MDT Meeting Notes of

May 4, 2011 that the student is getting Fs because he has not been in class. (R-7) The

student did not make educational progress the last school year.






8. The student was absent 41 days and present 140 days in the last school

year. (R-3)

9. The student has demonstrated aggressive and defiant behaviors at school
including in April 2011,
stealing a teacher’s electronic device for which he was walking out of class,

wandering the hallways, and leaving the building without permission or being sent
home. (Testimony of and Mother) The parent received weekly calls from the
school about the student’s behavior. (Testimony of Mother)The independent
psychological evaluation states: “School records indicate [student] has a history of
truancy. Consequently, he is failing school. He also has a history of significant negative
behaviors such as being disruptive, disrespecting and threatening school authority,

on the school premises, and not completing
assignments and homework. He has consequently been multiple times.” (R-6
at p.16, P-8 at p.16) The student is aware of the school policy to wear a school uniform

or be sent home and does not wear his uniform so he can be sent home. (Testimony of

10.  The student was hospitalized for his behavior issues at The
in February 2011 for ten days (P-10) and in April for ten days.
(Testimony of Mother)
11.  The student is on medication for ADHD. He does not have behavioral

issues when he is on medication. (Testimony of and Mother, R-6 at p.15, P-8

atp. 15)






12.  The student has a Behavior Intervention Plan (BIP) that was last

developed on January 8, 2010. (R-5)

After cohsidering all the evidence, as well as the arguments of both counsel, this
Hearing Officer’s Findings of Fact on issue two-the failure to provide an appropriate

placement- are as follows:

II.
1. The student attended last school year at
(Testimony of Mother, P-2, R-8)
2. Academy at School implemented the

student’s current IEP. (R-7)
3. The student received poor grades at last school year.
R-7)
4, The student will be going to his neighborhood high school
School in the 2011-1012 School Year. (R-1) School is a
large high school that has recently been renovated. (Testimony of
There was no testimony presented on the program at School
for this student or on the renovated school interior setting.
5. On May 4, 2011 an MDT meeting convened at at
School including thé special education coordinator, the special
education teacher and the student’s regular education teachers. The parent participated

by telephone. (R-8) The May 4, 2011 MDT meeting Notes state: “We will attempt to

place [student] in a DCPS school for students with emotional problems.” (R-8 at p.3)






6. The student has been accepted at Academy in Alexandria,
Virginia. Academy is a full-time day special education program for students
with disabilities ages five to twenty-one including students with Emotional Disturbance,
Learning Disabilities, Other Health Impaired and Intellectually Deficient. The majority
of students have the disability classification of Emotional Disturbance. The classes are
small with the largest class having a ratio of 10 students to 2 adults and some classes
with 3 students to one teacher ratio. All upper school teachers are certified in content
areas énd special education teachers supervise the content based teachers. The program
has been certified by OSSE and the State of Virginia. Related service providers are on
staff including a clinical psychologist, art therapist, social workers, speech pathologists
and an occupational therapist. There is a clinic aide to provide prescribed medication.
There are 70 students in the Upper School program with 60 of them from the District of
Columbia. The cost of the program is two hundred and fifty-nine dollars a day
(Testimony of This hearing officer finds that program can

provide educational benefit to the student.

CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See
Shore Regional High School Bd. of Educ. v. P.S., 381 F. 3d 194 (3" Cir. 2003) This
hearing officer found the testimony of the student’s case worker, to be
credible on the student’s behavior. This hearing officer observed that his answers to
questions were straightforward and knowledgeable about the student supported by his

visiting Academy on a regular basis to discuss the student’s behavioral issues,
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and his weekly interactions with the student and the school personnel. This hearing
officer also observed the mother’s testimony and found her answers to be honest and
straightforward. If she did not know something such as the program at

School, she said she did not know.v This hearing officer found her testimony credible on

the student’s behavior.

DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this
Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer on
issue one that the IEP is inappropriate for not having sufficient hours of specialized
instruction are as follows:

In determining if an IEP meets the substantive requirements of the IDEA, The
United States Supreme Court in Board of Education v. Rowley, 458 U.S. 176 (1982)
held that courts must determine “is the individualized educational program developed
through the Act’s procedures reasonably calculated to enable the child to receive
educational benefits?” Rowley, 458 U.S. at 206-07. In Polk v. Central Susquehanna
Intermediate Unit 16, 853 F.2d 171 (3d Cir. 1988) cert denied, 488 U.S. 1030 (1989),
The Third Circuit held that appropriateness under Rowley as applied to a student with
severe disabilities means more than trivial educational benefit. The Court held in Polk
that “...using Rowley’s own terminology, we hold that Congress intended to afford
children with special needs an education that would confer meaningful benefit.” Polk at

p.184 Other Circuits have endorsed the Polk court’s interpretation of educational
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benefit in Doe v. Smith, 441 IDELR 544 (6™ Cir. 1989); Fort Zumwalt School District v.
Clynes, 26 IDELR 172 (8" Cir. 1991); Roland M. v. Concord School Comm’n, 16
IDELR 1129 (1* Cir. 1991) and Hall . Vance County Board of Education, 557 IDELR
155 (4™ Cir. 1985) In Ridgewood Bd. of Educ. v. N.E., 30 IDELR 41,44 (3d Cir. 1999)
and T.R. v. Kingwood Township Board of Education, 32 IDELR 30 (3d Cir. 2000) the
Third Circuit held that an IEP must provide “meaningful benefit.” See also 4.1
Iapalucciv. D.C., 402 F. Supp. 2d 152 (D.D.C. 2005) (“...the appropriate focus of the
court’s review should be on whether DCPS is providing A.I. with an IEP that is
reasonably calculated to provide meaningful educational benefit.” Id. at p.167)

In this case, the student has an IEP providing for seven hours a week of
specialized instruction outside of general education in mathematics and one hour a week
of counseling services. (See Findings of Fact #3) The student’s previous two IEPs also
had the same level of services. (See Findings of Fact I. #4 & #5) The student’s report
card for the last school year shows he is receiving poor grades of mainly Fs and Ds. (See
Findings of Fact I. #7) The independent comprehensive psychological evaluation of
March 25, 2011 found based on test scores the student is scoring in the Below Average
range in mathematics, written expression and the Low Range in oral language. (See
Findings of Fact I. #6) The student’s teachers in their comments on the report card
indicate that the student is receiving poor grades because of poor behavior and excessive
absences. The special education teachér indicated in the MDT Meeting Notes one May
4,2011 that the student is receiving Fs because he does not go to class.(See Findings of
Fact I.#7) The student has been absent 41 days in the last school year and often leaves

class without permission and wanders the hallways. (See Findings of Fact I. # 8 & #9)
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The student has not made educational progress as indicated in his poor grades and test
scores cited above.

The student has been classified with the disability of Emotional Disturbance.
The independent psychological evaluation reported: “Schdol records indicate [student]
has a history of truancy. Consequently, he is failing school. He also has a history of
significant negative behaviors such as being disruptive, disrespecting and
school authority, on the school premises, and not
completing assignments and homework. He has consequently been nultiple
times.” (See Findings of Fact 1. #9) The student has a BIP, but it over a year and half old
and has not been updated. (See Findings of Fact I. #12) The student’s disability is
adversely impacting his academic performance. When the student is not on medication,
he acts out with defiant behavior, leaves class and wanders the hallways or does not
attend school.

Counsel for respondent argues that it is the student’s truancy that is causing him
to have poor grades and making him unavailable for the educational opportunities
offered by DCPS. The student’s disability classification of Emotional Disturbance by
DCPS, however, must be considered. In Independent School District No. 284, Wayzata
Area Schools, Wayzata, Minnesota v. A.C., 258 F. 3d 769 (8" Cir. 2001) the Court of
Appeals .pointed out: “We do not believe, however, that the analysis can be limited to a
stark distinction between unwillingness and inability to behave appropriately. There is a
gray area between normal, voluntary conduct and involuntary physiological response,
and that area is where Congress has chosen to locate behavioral problems such as

A.C.’s. The IDEA clearly includes ‘emotional disturbance[s]’ as disabilities. 20 U.S.C.
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Section 1401 (3)(4)...” As in the above cited A.C. case, the evidence in the record in
this case supports the conclusion that the student’s truancy and classroom disruption
belong in the emotional disturbance category. (See Findings of Fact I. #6, #7, #9 and
#10) The student’s outdated BIP indicates that the school is not addressing the student’s
behayioral issues which are adversely impacting his educational performance. Counsel
for petitioner has met his burden of proof that DCPS has denied a FAPE to the student in
not providing an appropriate IEP to address his disability. This hearing officer concludes
the student’s current IEP is not “reasonably calculated to provide meaningful
educational benefit”. 4.1 lapalucciv. D.C at 167

Based upon the above Findings of Fact, the arguments of counsel, as well as this
Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer on
issue two-whether DCPS‘ denied a FAPE in not providing an appropriate placement at

Academy at for the 2010-2011 School Year and not proposing an
appropriate placement at School for the 2011-2012 School Year
are as follows:

Following the development of an IEP, the public school system is required to
provide an appropriate educational placement that meets the needs set forth in the IEP.
See Spilsbury v. District of Columbia, 307 F. Supp. 2d 22, 25 (D.D.C. 2004) (citing
Petties v. District of Columbia,238 F. Supp. 2d 114, 116 (D.D.C. 2002) and 34 CFR
300.116.

For the 2011-2012 School Year, DCPS is proposing as the student’s placement
the student’s neighborhood high school, School. Counsel for

petitioner has only presented testimonylthat is a large building. (See
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Findings of Fact II. #3) Counsel for petitioner has presented no evidence on the program
at School for this student or on the renovated school interior setting.
Counsel for petitioner has presented no evidence that School would be
unable to implement the student’s IEP even if it is revised to include more hours of

specialized instruction and behavioral support services outside of general education.

Last school year Academy did implement the student’s IEP. Counsel
for petitioner offered no evidence that Academy could not implement an IEP
that called for more hours of specialized instruction and behavioral support services

outside of general education.

Counsel for petitioner is seeking as relief placement of the student at
Academy, a private special education day program in Virginia. As was pointed out in
I'T. v. District of Columbia, 2007 U.S. Dist. LEXIS 52547 (D.D.C. 2007) DCPS is “not
required to consider private-school placement when appropriate public-placement
options are available. See Jenkins v. Squillacote, 290 U.S. App. D.C. 137,935 F. 2d
303, 305 (D.C. Cir. 1991) (“[I]f there is an ‘appropriate’ public school program
available...the District need not consider private placement, even though a private
school might be more appropriate or better able to serve the child.”). Although the
IDEIA guarantees a FAPE, it “does not necessarily guarantee the child [witha
disability] the best available education.” Holland v. District of Columbia, 315 US. App..
D.C. 158,71 F. 3d 417, 419 (D.C. Cir. 1995). Nor does the IDEIA ensure that the FAPE
will consist of the precise plan that the parent desires. See Shaw, 238 F. Supp. 2d at 139.
These established legal propositions are reflected in the District of Columbia Code,

which imposes a strict order of priority for special education placement: “(1) DCPS
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schools or District of Columbia public charter schools; (2) Private or residential District
of Columbia facilities; and (3) Facilities outside of the District of Columbia.” D.C. Code

Section 38-2501 (2000)(current version at D.C. Code Section 38-2561.02 (c) (2007)).”

Counsel for petitioner has failed to meet his burden of proof that DCPS has
denied a FAPE to the student in not providing an appropriate placement. Counsel for
petitioner has presented no evidence in the record on the inappropriateness of the
program at | School for this student other than that it is a large
school. Placement at Academy, a facility outside of the District of Columbia,
would be against the above cited legal propositions and the strict order of priority for
special education placement in the above cited District of Columbia Code. The MDT
Meeting Notes of May 4, 2011 states that the MDT “... will attempt to place [student] in
a DCPS school for students with emotional problems.” (See Findings of Fact II. #5) The
IDEA Regulation states: “A group of persons, including the parents, and other persons
knowledgeable about the child, the meaning of evaluation data, and the placement
options” shall make placement decisions. 34 C.F.R. Section 300.11 6(a)(1 ) The MDT
team members were knowledgeable of the student’s disability and needs and
recommended a placement in a DCPS school for students with emotional problems.
Finding another DCPS school for students with emotional problems for this student
before placing him at a school outside of the District of Columbia would be in

compliance with the strict order of priority for special education placement in the above

cited D.C. Code.
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ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby
ordered:

DCPS shall convene an MDT/IEP meeting by August 26, 2011 at a mutually
agreeable time with the parent to review and revise the student’s IEP to increase
the number of hours of specialized instruction outside of general education to
address the student’s deficits in mathematics, written expression and oral language.
The revised IEP shall include an updated Behavior Intervention Plan with specific
interventions to address his acting out in class and leaving class without
permission. The MDT shall work in coordination with the parent in ensuring that
the student is on his medication for ADHD during school hours and an appropriate
monitoring plan is implemented. The MDT shall also discuss and determine an
appropriate placement for the student that can implement the revised IEP
including placement at a program for students with emotional problems in

compliance with the order of priority for special education placement in the above

cited D.C. Code.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer

Determination in accordance with 20 USC §1415(i).

Date: 8/16/11 Seymowr DuBow /o/
Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., 2™ floor
Washington, D.C. 20002

STUDENT,!
Petitioner, SHO Case No: :

v Erin H. Leff, Hearing Officer
DISTRICT OF COLUMBIA
PUBLIC SCHOOLS, -
o
Respondent. -

HEARING OFFICER DETERMINATION

STATEMENT OF THE CASE
ISSUES
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OF LAW
ORDER
STATEMENT OF THE CASE
On May 23, 2011 Petitioner (“Student™), filed an Administrative Due Process Complaint

Notice (“Complaint”), HO 1, requesting a hearing to review the identification, evaluation,
placement or provision of a free, appropriate public education (“FAPE”) to Student by District of

Columbia Public Schools (“DCPS”) under the Individuals with Disabilities Education Act, as

amended (“IDEA”). 20 U.S.C.A. §1415(f)(1)(A) (Supp. 2010). Respondent filed a Response to

! Personal identifying information is provided in Appendix A, attached hereto. Student is of age and brought this
matter on his own,

z Hearing Officer Exhibits will be referred to as “HO” followed by the exhibit number; Petitioner’s Exhibits will be
referred to as “P” followed by the exhibit number; and Respondent’s Exhibits will be referred to as “R” followed by
the exhibit number.





Parent’s Administrative Due Process Complaint Notice (HO 4) on June 3, 2011. A resolution
meeting was held on June 3, 2011. The parties were not able to reach an agreement and executed
a Resolution Period Disposition Form on July 11 and July 12, 2011 so indicating. HO 7. By
email dated June 21, 2011, Petitioner’s counsel notified me the parties wanted to extend the
resolution period by two weeks. I responded on the same date, indicting such an extension was
not possible under the IDEA and suggesting they continue to work toward resolution of the
complaint despite the resoluti‘on period ending on June 22, 2011. (HO 9) The parties did not
respond to my email. As a result, the 45 day timeline began to run on June 23, 2011, and my
Hearing Officer Determination is due on August 5, 2011.

At all times relevant to these proceedings Petitioner was represented by Carolyn Houck,
Esq., and Laura George, Assistant Attorney General, represented DCPS. I held a telephone
prehearing conference on June 29, 2011. HO 7. By agreement of the parties, the hearing was
scheduled for July 29, 2011. The hearing was held as scheduled in Room 2003 of the Student
Hearing Office.

The legal authority for the hearing is as follows: IDEA, 20 U.S.C.A. § 1415(f) (2010);
34 C.F.R. § 300.511(a) (2010); and the District of Columbia Municipal Regulations, Title Se,

Chapter 30, Education of Handicapped (2003).

ISSUE(S)

The issues are

1) Whether DCPS denied the student a free, appropriate public education
(“FAPE “) by failing to develop a current IEP for the student;

2) Whether DCPS denied the student a FAPE by failing to provide him an
appropriate placement for the 2010 - 2011 school year. This claim includes an





allegation that DCPS did not issue a prior Notice of Placement for the 2010-
2011 school year;

3) Whether DCPS denied the student a FAPE by failing to re-evaluate him in all
areas of suspected disability for over three years.

SUMMARY OF THE EVIDENCE

A. Exhibits
Exhibits admitted on behalf of Petitioner found in Appendix A are:

P-1 07/22/11 Disclosure Letter

P-2 03/29/08 Psychological Evaluation Report
P-3 06/30/08 Vocational Report

P-4 12/11/09 30-Day Review IEP

P-5 05/23/11 Stay Put Letter.

Exhibits admitted on behalf of Respondent found in Appendix B are:

2008 HOD

2008 Academic Assessment

Letter of Invitation to [EP Meeting 05/5/10
Letter of Invitation to IEP Meeting 05/27/10
2008 Social History

Notice of Placement to 512710
8/31/10 Progress Reports.
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Exhibits admitted on behalf of Hearing Officer found in Appendix C are:

HO -1 Administrative Due Process Complaint Notice dated May 23, 2011

HO -2 Notice of Hearing Officer Appointment dated May 24, 2011

HO —3 Prehearing Conference Scheduling Letter and Timeline Order of May 26, 2011
HO -4 DCPS Response dated June 3, 2011 to Administrative Due Process Complaint
HO -5 Prehearing Conference Notice of June 5, 2011

HO -6 Prehearing Order dated June 30, 2011

HO -7 Resolution Period Disposition Form Executed July 11 and July 12,2011

HO -8 Multidisciplinary Team Prior to Action Notice of May 27, 2010

HO -9 Miscellaneous emails

HO - 10 Proposed Hearing Officer Exhibits List.

B. Testimony






Petitioner testified and presented the following witnesses:
u Director,
. Special Education Teacher,
DCPS presented the following witness:

. Special Education Coordinator,

FINDINGS OF FACT

Based upon the evidence presented, I find® the following facts by a preponderance of the

evidence:
1. Student is years old. His last school of attendance, prior to filing this due process
complaint, was a private, special education school for students

between the ages of 16 and 22 requiring full time special education programs and services.
Testimony of Petitioner; Testimony of Speede; R — 7.

2. Student attended in the 2009 - 2010 school year. Testimony of Petitioner;
Testimbny of

3. Student was unavailable to attend for an unspecified number of days at the end of
May and beginning of June 2010. He did not attempt to re-enroll in school until February 2011.

Stipulation of parties entered into the record at hearing on July 29, 2011.

4. In February 2011 Student attempted to enroll at Student
had visited on one prior occasion to determine the paperwork required for him to
enroll. When he attempted to enroll in February 2011 staff told Student he could not

* During the hearing on July 29, 2011, the parties entered stipulations of fact into the record. They are included in
my Findings of Fact to provide a complete, logical and sequential factual context for my Conclusions of Law and
Order. The stipulations are specifically identified in the Findings of Fact.





enroll because he did not have his transcript. Student informed the staff he had an IEP.
Testimony of Petitioner.,
5. The IEP document dated 12/11/09 identified as a 30 day review IEP includes only a
cover page and a signature page. It identifies Student’s attending school as

P-4,
6. DCPS did not provide Student a current individualized educational program (“IEP”) or
placement from the middle of February 2011 forward. Stipulation of parties entered into the
record at hearing on July 29, 2011.
7. There is an invitation to an IEP meeting dated 5/5/10 for an IEP meeting scheduled to
occur on 5/6/10. The invitation is addressed to Student’s mother. Student was  at that time.
R -3.
8. There is an invitation to an IEP meeting dated 5/27/10 for an IEP meeting to occur on the
same date. The invitation is addressed to Student’s mother. Student was 19 at that time. R — 4.
Student’s teacher at Student’s school of enrollment at the time of the meeting, was
unaware of and did not attend this 5/27/10 IEP meeting. Testimony of
9. A Prior Notice of Placement (“PNOP”) to Scﬁool was issued on
March 27, 2010. It is titled a Prior to Action Notice. R — 6.
10.  Student received a psychological evaluation and a social history evaluation in March
2008, an academic assessment in May 2008 and a career/vocational evaluation in June 2008.
P-2;R-5R~-2;P-3.
11. does not provide high school diplomas to students who receive full time

special educations services. Students receiving full time special education receive certificates and

may participate in internships that can result in jobs upon school completion. There are no pupils






of Student’s age receiving full time special education services at Testimony of

12. provides programs for special education students in 4 tracks.
Students are grouped in classes based on their academics rather than their grades levels. Students
are assessed using the Comprehensive Adult Student Assessment System (“CASAS”). In
addition, there are prevocational experiences, portfolio based experiences and an external
diploma program (“EDP”). Students who successfully complete the EDP receive a diploma from

in the District of Columbia Public Schools. Students at receive instruction
in small classes of 8 or less with one teacher. Students also receive transition planning in work
and life skills. provides specialized instruction and related services as required by

students’ IEPs. Students move through the program offerings based on the scores they achieve

on the CASAS. Testimony of Testimony of
13.  Student has been attending for summer school. P — 5; Testimony of
14.  Student is pursuing an external diploma. He is interested in working as an electrician or

in construction. Student is currently in the pre-vocational program. His scores are just short of
those needed for the EDP track. He has shown limited regression despite his absence from school

for approximately one year. It is reasonable to expect he will enter the EDP track and receive his

diploma in less than two years. Testimony of : Testimony of Testimony of
Petitioner.
15.  Student is motivated to complete the program at He shows good work habits. For

example, he is a kinesthetic learner who learns by doing. Recognizing this, Student does much of

his written work twice. First he writes it out by hand; then he enters it electronically. Student






requires support in the classroom to assure he stays focused and on task. Testimony of

Testimony of Petitioner.

16.  Student does not want to attend public school. He wants to continue attending He
is willing to do the work and attend regularly. Testimony of Petitioner.
DISCUSSION

The following discussion is based on my review of the exhibits introduced by the parties,
witness testimony and the record in this case. I find all witness testimony presented in this matter

to be credible.

1 Whether DCPS denied the student a free, appropriate public education (“FAPE “) by
failing to dévelop a current IEP for the student |

Under the IDEA each local education agency is required to provide a FAPE to each
student found eligible for special education and related services. A FAPE is:

Special education and related services that . . . are provided at public expense,

under public supervision and direction, and without charge; . . . [m]eet the
standards of the [state educational agency] . . . [i]nclude an appropriate preschool,
elementary school, or secondary school education . . . ; and . . .[a]re provided in

conformity with an . . .IEP that meets the requirements of [the IDEA regulations].
34 CF.R. § 300.17. See also, D.C. Code § 30.3001.1.

An IEP is a written statement that includes, in pertinent part, the eligible student’s:
present levels of academic and functional performance; the affect of the student’s disability on
his/her involvement and progress in the general curriculum; measurable annual academic and
functional goals designed to meet the student’s educational needs resulting from his/her

disability; a statement of the special education and related services, supplementary aids and





services, and program modifications and supports to be provided to the student to allow him/her
to advance toward attaining the IEP goals and progress in the general curriculum and to
participate in nonacademic activities. In addition the extent of the student’s participation with
nondisabled peers must be addressed. 34 C.F.R. § 300.320. See also, D.C. Code § 30.3009. In
developing the IEP the team is to consider the strengths of the child, the concerns of the parent
for enhancing the education of the student, the results of the most recent evaluation and the
academic, developmental and functional needs of the student. 34 C.F.R. § 300.324(a). See also,
D.C. Code § 30.3007. An IEP that memorializes the team’s FAPE determination must be
designed to provide the student with some educational benefit. Hendrick Hudson Board of
Education v. Rowley, 458 U.S. 176, 203-204 (1982).

The school district is required to take steps to ensure the parent of a child with a disability
is present at each IEP meeting. This includes notifying the parent early enough to ensure s’he
will have the opportunity to attend. 34 C.F.R. § 300.322 and D.C. Code § 30.3003.6. In the
instant matter, Student, who reached the age of majority in November 2008, had been attending
Building for the Future, a private, full time special education school in the 2009 -2010 school
year. At the end of that school year Student was unavailable to attend school for a number of
days in May and June. Respondent provided two invitations to [EP meetings that appear to have
been scheduled on or around the time period during which Student was unavailable. The first
invitation is dated May 5, 2010. It is addressed to Student’s mother and invites her to an IEP
meeting on May 6, 2010. The second invitation, dated May 27, 2010 also is addressed to

student’s mother and invites her to a meeting to be held that same date. There is no indication





either invitation was sent to Student who was of age.” Here the first notice provided only 24
hours notice and the second notice provided, at best, only a few hours notice as it was dated the
same date as the meeting was scheduled to be held. Not only did DCPS fail to invite Student to
the IEP meetings,” but the invitations also do not provide adequate notice to Student’s mother. It
is unlikely that a few hours notice provided her the required opportunity to attend the meeting.
Furthermore, there is no evidence that either Student or his mother attended meetings to develop
an IEP on either of these dates, and Student’s then current teacher stated he had no knowledge of
a meeting on May 27, 2010.

There is no current IEP in evidence. The only IEP document in evidence is a document
dated 12/11/09 identified as a 30 day review IEP. It includes only a cover page and a signature
page. It identifies Student’s attending school as It does not meet the
definition of an IEP. See, pp. 7 & 8, supra. There is no IEP document in evidence with a date
subsequent to 12/11/09. The meetings for which there are invitations in May 2010 were meetings
at which an IEP was to have been developed, but this did not occur. DCPS has stipulated it did
not provide Student a current IEP from February 2011 forward. I therefore find, by a
preponderance of the evidence, that DCPS denied the student a free, appropriate public education

(“FAPE “) by failing to develop a current IEP for the student from May 2010 forward.

2. Whether DCPS denied the student a FAPE by failing to provide him an appropriate
placement for the 2010 - 2011 school year. This claim includes an allegation that DCPS did not

issue a Prior Notice of Placement for the 2010-2011 school year

* IDEA requires that when a student with a disability reaches the age of majority, the public agency, here DCPS,
must provide any notice required to both the student and the parent. In addition, all rights transfer to the child. See,
34 C.F.R. § 300.520. In the District of Columbia the age of majority is 18. Title 46, Chap. 1, § 46-101.

> Student also should have been invited to the IEP meetings because transition was going to be discussed. 34 C.F.R.

§ 321(b)(1).






After a school district develops an IEP that meets all of a student’s educational needs, it
must identify a placement in which to implement the IEP. The placement is to be in the least
restrictive environment in which the IEP can be implemented. 34 C.F.R. §§ 300.114 — 300.118.
See also, D.C. Code §§ 30.3011 — 30.3013. The public agency is to ensure the parent® is a
member of the team making placement decisions. 34 C.F.R. § 300.327.

The PNOP and related documents offered by DCPS in support of these efforts to reassign
Student fo raise many questions. Respondent has provided a PNOP’ for

dated 5/27/10. This date falls within the time period in which Student was unavailable. This
document is addressed to Student, unlike the invitations to meeting. It is not, however, addressed
to Student’s mother.® Student did not receive this PNOP when it was issued and was not aware
of the decision to assign him to It specifies he is to be out of general education full
time. It also indicates the team making this determination consisted of Student, a principal of an
unidentified school and the LEA. It does not identify who is representing the LEA at the
meeting, nor does it include a representative of Student’s then current placement at | who
would have been able to speak to his educational placement needs.

The existence of the form alone cannot meet the requirement of having provided the
necessary notice of the change of placement. Neither Student nor his mother participated in the
determination to send Student to and neither received notice that such a determination
had occurred. Respondent argued that the hearing officer should consider that the May 27,2010
PNOP assigning Student to was provided to Petitioner’s counsel on June 29, 2011.

This argument is apparently intended to advance the notion that providing the PNOP on June 29,

® As noted in FN 4, Student who had reached the age of majority should have been included in this decision making
process. '

The document is titled a Prior to Action Notice.
® As noted above at FN 4, the notice should have been provided to both Student and his mother.
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2011 retroactively cured the failure to provide the PNOP in May 2010. I decline to accept this
position. It is abundantly clear that providing notice is intended to precede an action in order to
allow an individual to respond to the proposal if s/he so wishes. Notice cannot, by its nature,
effectively occur almost one year after the action it is addressing was to have begun.
Thus I find there was no PNOP for the 2010 -2011 school year. Moreover, DCPS has stipuiated
that from the middle of February 2011 forward it did not provide a placement for Student.’
Therefore, I find by a preponderance of the evidence DCPS denied the student a FAPE by failing
to provide him an appropriate placement for the 2010 - 2011 school year.
At hearing Respondent provided testimony suggesting a placement at

would be able to provide Student a FAPE for the 2011- 2012 school year. I find, however, that
the program at is not appropriate for student. First, student would be the only
year old, grader receiving full time special education outside of the programs for students
with autism and for students with intellectual disabilities at His classmates, therefore,
would all be many years younger and he, as a result, would not have a peer group in the school.
In addition Student would not be able to earn a high school diploma. In contrast, the students at

are older, ranging in age from 16 to 22. They are grouped by educational skill level rather
than by grade level. Student will be able to earn a high school diploma, probably in less than two
years. I find, therefore, by a preponderance of the evidence that is not an

appropriate placement and Building for the Future is an appropriate placement for Student.

3. Whether DCPS denied the student a FAPE by failing to re-evaluate him in all areas of

suspected disability for over three years.

® Student has been attending BFTF for summer school. This placement was established by Petitioner’s counsel’s
letter of 5/23/11 indicting Student had a right to attend BFTF during the due process complaint proceedings.
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IDEA requires that a reevaluation of a student be conducted at least once every three
years unless the parent and public agency agree a reevaluation is not necessary. 34 C.F.R.
§300.303(b). Petitioner provided copies of evaluations conducted between March and June of
2008. In addition, the 12/11/09 30 day review IEP introduced by Petitioner indicates Student’s
last eligibility determination occurred on 5/27/09. However, no evidence, either documentary or
testimonial, related to this 5/27/09 eligibility determination was introduced into evidence.
Petitioner introduced no testimony regarding evaluations at all. In sum, other than the documents
identified, Petitioner has not provided evidence regarding conducting an evaluation. I have no
basis to determine whether an evaluation was or was not conducted subsequent to 2008.
Therefore, Petitioner has failed to meet the burden of proof as to the provision of a reevaluation.
I, therefore, find by a preponderance of the evidence that DCPS has not denied the student a

FAPE by failing to re-evaluate him in all areas of suspected disability for over three years.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact and Discussion, I conclude, as a matter of law
as follows:

1, Student was denied a FAPE by DCPS failure to provide him a current IEP, as

discussed above.

2 Student was denied a FAPE by DCPS’ failure to provide him an appropriate

placement in the 2010 - 2011 school year, as discussed above; and

3. Student was not denied a FAPE by DCPS’ failure to reevaluate ~ him within

three years of his prior evaluation, as discussed above.
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ORDER

Based upon the above Findings of Fact and conclusions of law, it is hereby ordered that:

IT IS SO ORDERED:
1. Within 10 business days of the issuance of the Hearing Officer Determination,
DCPS shall provide Student a prior notice of placement to for the

2011 - 2012 school year.
2. DCPS shall provide funding for all related costs required for Student to attend
Building for the Future for the 2011 — 2012 school year including related services and
transportation to and from as required, for educational and IEP
program purposes; and
3. DCPS is to convene an MDT meeting within 15 business days, to include relevant
staff from Petitioner and his attorney, if Petitioner so desires. At
the meeting the MDT including staff from Petitioner and his
attorney, if Petitioner so desires, shall develop an 1EP for the 2011 -2012 school year

| addressing all of Student’s known educational needs. This [EP shall identify Building for

the Future as the school Student will be attending

IT IS SO ORDERED:

Erin H. 1
Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the
Findings and/or Decision may bring a civil action in any state court of competent jurisdiction or
in a District Court of the United States without regard to the amount in controversy within ninety

(90) days from the date of the Decision of the Hearing Officer in accordance with 20 USC

§1451()(2)(B).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office
810 First Street NE, STE 2

Washington, DC 20002
[Parent], on behalf of Date Issued: August 18, 2011 o
[Student],! 2
Hearing Officer: Jim Mortenson )

Petitioner,

Case No:
v i

District of Columbia Public Schools (DCPS), ~ —

Respondent.

HEARING OFFICER DETERMINATION

1. BACKGROUND

The complaint in this matter was filed by the Petitioner on June 8, 2011. The Petitioner is
represented by Nicholas Ostrem, Esq., and the Respondent is represented by Victoria Healy, Esq.

A resolution meeting was held June 20, 2011, and did not result in any agreements and the 30
day resolution period continued to run. A prehearing conference was held on June 21, 2011, and
a prehearing order issued on that date. A response to the complaint was filed, untimely, on June
21, 2011.

The hearing was convened and held on August 16, 2011, in room 2004 at 810 First Street
NE, Washington, D.C. The due date for the hearing officer determination (HOD) is August 22,

2011. This HOD is issued on August 18, 2011.

! Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






IL. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

IIL ISSUE, RELIEF SOUGHT, AND DETERMINATION
The issues to be determined by the IHO are:

(1) Whether the Respondent failed to timely review existing evaluation data as part of
an initial evaluation of the Student requested on October 4, 2010, and not
reviewed until April 27, 2011?

(2) Whether the Respondent failed to correctly determine the Student’s eligibility for
special education and related services when it determined on April 27, 2011, that
the Student was not a child with a disability under the Individuals with
Disabilities Education Improvement Act (IDEA)?

The substantive requested relief at the time of hearing included:

(1) A determination that the Student is eligible for special education and related
services under the definition of other health impairment (OHI).

(2) An individualized education program (IEP) team meeting to develop an IEP for
the Student.

(3) Compensatory education or an evaluation to determined necessary compensatory
education.

Based on the findings of fact and conclusions herein, this [HO has determined that the
Respondent failed to timely complete an initial evaluation of the Student. The Respondent
correctly determined the Student was not eligible for special education and related services and

so the failure to timely complete the evaluation process caused the Student no harm.





IV. EVIDENCE

Four witnesses testified at the hearing, two for the Petitioner and two for the Respondent.
The witnesses for the Petitioner were:
1) The Petitioner (P)
2) Ida Jean Holman, Educational Advocate (I.H.) (Providing expert testimony on
eligibility under definition of other health impairment.)
The witnesses for the Respondent were:
1) Special Education Coordinator,
2) Carols Phillip, School Psychologist (C.P.)
19 documents were disclosed by the Petitioner and 18 were admitted into evidence.” The

Petitioner’s exhibits are:

Ex. No. _ Date Document
P1 June 1, 2001 IEP
P2 May 5, 2010 Section 504 Plan
P3 December 3, 2010 Section 504 Eligibility Form
P4 December 3, 2010 Section 504 Plan
P5 April 27, 2011 Advocate’s Notes
P7 February 25, 2008 Psychiatric Assessment
P8 November 2, 2010 Psychological Evaluation
P9 [Undated] [Functional Behavioral Assessment]
P10 May 13, 2010 Letter from Cason to Petitioner
March 19, 2008 Letter from Craft to Petitioner
P11 July 21, 2009 Report Card
P12 October 12, 2010 Consent for Initial Evaluation/Reevaluation
P13 December 12, 2010 Student Discipline Report
P 14 April 27,2011 Transcript
December 3, 2010 Report to Parents on Student Progress
P15 October 4, 2010 Request for Re-evaluations for [Student]
P16 August 20, 2010 Letter from Proctor to Special Education
Coordinator

P17 August 30,2010 Letter from Proctor to Special Education

' Coordinator
P18 May 26, 2011 Email chain ending from Holt to Davis, et al.
P19 [Undated] Resume for Ida Jean Holman

2P 6 was not admitted.





Five documents were disclosed by the Respondent and four were admitted into evidence.?

The Respondent’s exhibits are:

Ex.No. Date Document
R1 June 20, 2011 Report to Parents on Student Progress
R2 October 12, 2010 Consent for Initial Evaluation/Reevaluation
R3 November 2, 2010 Psychological Evaluation
RS April 27,2011 MDT Meeting Notes
V. FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. The Studentisa  year old learner enrolled at School.* The Student was
in the grade during the 2010-2011 school year.’

2. The Student was determined eligible for special education and related services at some point
in the past, and was subsequently exited prior to attending The Student was eligible
as a result of behaviors due to attention deficit hyperactivity disorder (ADHD) that impacted
his educational performance.” When the Student was at a charter school prior to his
attendance at it was determined that he no longer required an IEP because he was
performing school work at grade level, even though he continued to have behavioral

problems.?

* R 4 was not admitted.

* Testimony (T) of P,R 1,R 2, P 3, P 4.

P3,P4,P11,R5 (R 1, the report card for 2010-2011, indicates the Student is in 9" grade. This apgears to be an
error. P 14, the transcript, also includes this apparent error, but lists the 2009-2010 school year as 10™ grade for the
Student.) ‘

®P 1, T of P. (The evidence is not clear on when the Student was first eligible or when he was exited from special
education. P 1 is an IEP revised in seventh grade, and not the initial IEP. The Petitioner testified the Student was
evaluated in 7™ grade and seemed to indicate that P 1 was his first IEP. She was not entirely clear on her or her son’s
due process rights regarding the IEP and testified credibly to that effect.)

"TofP,P 1.

8T of P.






3. The Student was moved to a plan of accommodations under Section 504 of the Rehabilitation
‘Act of 1973, called a “Section 504 Plan,” while he was at the charter school.” The plan was
designed specifically to accommodate the Student’s disability as a result of his ADHD."® The
504 plan was continued and revised while the Student was at for the 2010-2011
school year."' Accommodations included: preferential seating determined by the teacher to
minimize distractions and off-task behaviors, five minutes to settle down after arriving in
class, bi-weekly counseling with the guidance counselor, tutoring in chemistry at least once
weekly, use of a behavior assessment chart, a subsequent behavior intervention plan (BIP).12

4. The Student did not go to his counseling sessions."?

5. The Student’s ADHD impacts his educational performance by causing him to sometimes
disregard rules, be impulsive, be unfocused, and occasionally be disruptive.'* His grades are
largely good being mostly As and Bs for the 2010-2011 school year, with many positive
reports from teachers on his wofk and participation.'> The Student failed Health class and
Chemistry this last school year due to not liking the teachers, not doing the work, and not
attending class regularly.'® The Student responded well to positive reinforcements, like the
opportunity to play football which required good grades.'”

6. On October 4, 2010, the Petitioner, through Counsel, requested that the Student be evaluated

for special education and related services.'® Consent to evaluate the Student was signed by

°P2,TofP.
0po,
Up3 P4 TofP, Tof T of T of C.P.

“TofP,R3/P8,P3,PO.
BR1,P14,

R 1,R5,Tof

7T of R1.

Bpas.






the Petitioner on October 12, 2010.!° The evaluation consisted of an FBA conducted between

October and November 2010 and a Psychological assessment conducted in October 2010.%°

A meeting to review the assessments and make an eligibility determination was scheduled for

December 16, 2010.2' The Advocate could not attend the meeting because the road in front

of the school was blocked by police cars and so it was rescheduled for January 27, 201 1.2
The meeting did not occur on January 27, 2011 because of a snow day (school was closed).”?
The Respondent then attempted to reschedule the meeting for February 4 or February 8,
2011, but the meeting was not held until April 27, 2011.%

7. The Petitioner often participated by phone for meetings (three of them) and the Advocate
attended four meetings in person.25

8. Atthe April 27, 2011 meeting the Student’s eligibility for special education and related
services was discussed and no agreement was reached.”® School staff opined that the Student
did not qualify because despite the Student’s ADHD, and some behavior problems, he was
making good academic progress and doing well in most classes but for the two he didn’t like.
The Petitioner and Advocate opined that that Student was eligible because there were
numerous behavior incidents indicating he was not making good choices, he had been

expelled from his prior school, the 504 plan was not being implemented, and that having an

IEP would better protect him.”’

R 2/P 12.

2p9 R3/PS.

ATof T of

2ZTof Tof

BTof T of

XTof Tof P5R5.
BT of P, T of LH.

BT of LH., T of” TofP,P5,R5.
Y TofP, Tof LH,P 5,R5.






9. The Student was given in-school once in October 2010 and once in November
2010 for being disruptive and disrespectful.”® The Student was out-of-school twice

in November 2010, once for

V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:
1. The burden of persuasion in a special education due process hearing is on the party seeking

relief. Schaffer v. Weast, 546 U.S. 49 (2005), See also D.C. Mun. Regs. tit. 5 § 3030.14.

Based solely upon the evidence presented at the due process hearing, an impartial hearing
officer must determine whether the party seeking relief presented sufficient evidence to meet
their burden. D.C. Mun. Regs. tit. 5 § 3030.14. The recognized standard is preponderance of

the evidence. See, e.g., N.G. v. District of Columbia, 556 F. Supp. 2d 11 (D.D.C. 2008);

Holdzclaw. v. District of Columbia, 524 F. Supp. 2d 43, 48 (D.D.C. 2007); 34 C.FR. §

300.516(c)(3).

2. Federal regulations at 34 C.F.R. § 300.301(b) provide:

Consistent with the consent requirements in § 300.300, either a parent of a child or a public
agency may initiate a request for an initial evaluation to determine if the child is a child with a
disability.

District of Columbia law, at D.C. Mun. Regs. tit. 5 §3005.2 provides;
The IEP team shall conduct an initial evaluation of a child within a reasonable time of receiving a

written referral and parental consent to proceed and within timelines consistent with Federal law
and D.C. Code § 38-2501(a).

DC ST § 38-2501 was repealed, but DC ST § 38-2561.02(a) requires:






DCPS shall assess or evaluate a student who may have a disability and who may require special
education services within 120 days from the date that the student was referred for an evaluation or
assessment.

The evaluation process is completed pursuant to D.C. Mun. Regs. tit. 5 §3006.3:

The IEP team shall consider all assessment reports in completing any evaluation of a child
suspected of having a disability, or, in the case of reevaluation, any child identified as having a
disability under this section. As the result of its consideration, the IEP team will determine
whether the child:

(a) is a child with a disability under this Chapter (or, in the case of reevaluation, whether the child
continues to be a child with a disability); and

{(b) whether the child needs special education and related services (or, in the case of reevaluation,
whether the child continues to need special education and related services).

Thus, the Respondent has a maximum of 120 days following the referral of the Studént to
complete the evaluation process, including the IEP team meeting where the determination is
made.

The Petitioner, through Counsel, made a request (referral) for an initial evaluation of her
child on October 4, 2010. 120 days from that date was February 1, 2011. The Respondent
scheduled a meeting in December at which the Petitioner’s Advocate did not show due to the
road in front of the school being blocked. It is unclear why the meeting did not proceed as the
Advocate could have participated via telephone just as the Petitioner typically did.
Nevertheless, the meeting was rescheduled for another day within the deadline, on January
27, 2011. This meeting also failed to occur due to circumstances beyond anyone’s control.
What was within Respondent’s control was to convene the meeting no later than February 1,
2011, and this did not happen. Whether or not the Advocate or even the Petitioner was
available to be there in person does not excuse the Respondent from delaying the meeting
beyond the deadline as no such exceptions exist under the law. Thus, the Respondent failed to

timely review the evaluation data when it did not convene the team meeting until April 27,

2011.






4,

It is not disputed that the Student is a child with a disability. What is disputed is whether the
child, as a result of that disability, requires special education services. See 34 C.F.R. §
300.8(a), and D.C. Mun. Regs. tit. 5 §3006.3. The Petitioner has not shown by a
preponderance of the evidence that the Student requires special education, only that he has a
disability. His disability impacts his education by causing him to sometimes be impulsive and
disruptive, but not to such a degree he is unable to access the curriculum. Indeed, the Student
performs very well academically most of the time. He is accommodated with a 504 plan that
may need to be changed or strengthened from time to time, but in the two classes he failed
last year, health and chemistry, it was due to his own admitted dislike for either the teacher or
the work required and he would often not go to class. While his determination to not attend
may be a manifestation of his disability (specifically his executive functioning deficits —
although this is merely a proposition, not a determination), his 504 plan included counseling
services to help him deal with these issues. He did not attend his counseling, either, and this
may need to be addressed under the 504 process. Both the Petitioner and her Advocate
expressed concern that the Student needed an IEP because the 504 plan did not protect the
Student or was not implemented, Despite the Advocate’s expertise on the subject, that
expertise did not come out in her testimony as her primary reason for supporting the
Petitioner’s position was that the Student had behavior issues and, importantly, those issues
would be better addressed by an IEP than a 504 plan because, in her opinion, no one could be
held accountable for implementing the 504 plan. A failure to implement a 504 plan is not
justification for special education services. The Respondent’s position is well supported by
the evidence showing that the Student could and can be accommodated without special

education services. The Petitioner has not shown this determination to be in error.





VIL DECISON
The Petitioner prevails on Issue 1 because the Respondent failed to complete the Student’s
initial evaluation within 120 days of the October 4, 2011 referral by the Petitioner.
The Respondent prevails on Issue 2 because it correctly determined the Student is not eligible

for special education and related services under the IDEA.

VIIL. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered that:
Because the Student is not eligible for special education and related services under the IDEA,
the Respondent’s failure to timely evaluate the Student is harmless error. The complaint is

dismissed with prejudice.

IT IS SO ORDERED.

S —

Independent Hearing Officer

Date: August 18, 2011
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).











DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., Second Floor
Washington, DC 20002

Parent, on behalf of )
STUDENT,' ) Case Number:
)
Petitioner, ) Hearing Dates:
) August 3, 2011, Room 2003
v. ) August 10, 2011, Room 2003 . :
) :
DISTRICT OF COLUMBIA ) e
PUBLIC SCHOOLS, ) -
) Hearing Officer: Frances Raskin
Respondent. )

HEARING OFFICER DETERMINATION
L JURISDICTION

This proceeding was invoked in accordance with the rights established under the
Individuals With Disabilities Education Improvement Act of 2004 (“IDEA”), and its
implementing regulations at 20 U.S.C. §§ 1400 et seq., Title 34 of the Code of Federal
Regulations, Part 300; Title 38 of the District of Columbia Code, Subtitle VII, Chapter 25, and
Title 5-E of the District of Columbia Municipal Regulations.

II. BACKGROUND

Petitioner is the parent of a -year-old student (“Student”) with a disability who
attends a non-public school in Springfield, Virginia (“Non-Public School””). On April 22, 2011,
Petitioner filed a Due Process Compliant (“Complaint™) against the District of Columbia Public
Schools (“DCPS”) pursuant to IDEA.

This Hearing Officer was appointed to preside over this case on June 10, 2011.
Respondent DCPS filed a timely response to the Complaint (“Response”) on June 20, 2011.?

Personal identification information is provided in Attachment A.
? Respondent has not challenged the sufficiency of the Complaint.






On June 28, 2011, the parties participated in a resolution meeting. At the meeting, the
parties agreed that no agreement was possible and that they would proceed to a due process
hearing. Thus, the June 29, 2011, was the first day of the due process hearing period.

.On July 11, 2011,” this Hearing Officer held a prehearing conference in which Roberta
Gambale, counsel for Petitioner, and Tanya Chor, counsel for Respondent, participated. This
Hearing Officer held a second prehearing conference on July 20, 2011, so that Petitioner could
provide further clarification of the claims raised in the Complaint.

During the prehearing conference on July 11, 2011, the parties agreed to schedule the due
process hearing for August 3, 2011. On July 21, 2011, this Hearing Officer issued a prehearing
conference summary and order. In the prehearing order, this Hearing Officer certified the
following issues for adjudication:

A. Whether DCPS denied the Student a free, appropriate, public education (“FAPE”)
by failing to develop an individualized educational program (“IEP”) on December 7, 2010, that
included a full description of the Student’s least restrictive environment (“LRE”) and a transition
plan that reflected the Student’s interests and needs and addressed his need for independent
living skills; and

B. Whether DCPS denied the Student a FAPE by failing to offer an appropriate
placement for the 2011-2012 school year.*

On August 1, 2011, Respondent convened an IEP meeting in which Petitioner and her
educational advocate (“Advocate”) participated. At this IEP meeting, the parties resolved the
issue regarding the Student’s transition plan.

The due process hearing commenced at 9:30 a.m. on August 3, 2011. At the outset of the
hearing, in the absence of any objections, this Hearing Officer entered the parties’ respective
five-day disclosures into evidence.’

* This was the first date that both counsel were available for the prehearing conference. The
prehearing conference was scheduled for July 7, 2011, but counsel for DCPS requested that it be
rescheduled because she was double-booked for the date and time of the prehearing conference.
The prehearing conference then was scheduled for July 8, 2011, but rescheduled because counsel
for Petitioner was driving at the time of the prehearing conference and unable to reference the
documents in this case. The prehearing conference was again rescheduled for July 11, 2011.

* In the Complaint, Petitioner also had alleged that DCPS denied the Student a FAPE by failing
to provide him extended school year services for the 2011 summer. As relief for this claim,
Petitioner had requested compensatory education. The parties resolved this claim prior to the
prehearing conference.

> This Hearing Officer entered into evidence Petitioner’s Exhibits 1-20 and Respondent’s
exhibits 1-3 and 5-14. This Hearing Officer did not admit Petitioner’s Exhibit 21, which was a
curriculum vita for a witness who did not testify at the due process hearing. Respondent
withdrew its Exhibit 4 after this Hearing Officer informed counsel for Respondent that this
document pertained to another student. Thus, this Hearing Officer instructs the Student Hearing






After the parties provided opening statements, Petitioner testified and called two
witnesses, the Advocate, a clinical psychologist from the Non-Public School (“Psychologist”),
the Non-Public School Assistant Educational Director (“Assistant Director”), the Student’s
former math teacher at the Non-Public School (“Math Teacher”), and the Student’s social worker
at the Non-Public School (Social Worker”). Respondent then presented one witness, the special
education coordinator (“SEC”) at the school in which DCPS proposed placing the Student for the
2011-2012 school year (“DCPS School”). The due process hearing was then continued to
August 10, 2011.

On August 10, 2011, the SEC concluded her testimony. DCPS also presented the
testimony of progress monitor/local education agency representative (“Progress Monitor”). The

parties then presented oral closing arguments, and the due process hearing concluded on August
10, 2011.

IV.  ISSUES PRESENTED

A. Whether DCPS denied the Student a FAPE by failing to offer an appropriate
placement for the 2011-2012 school year; and

B. Whether DCPS denied the Student a FAPE by failing to develop an IEP for the
Student on December 7, 2010, that included a full description of his LRE.

Petitioner requests relief iﬂ the form of an order requiring DCPS to fund the Student’s
enrollment at the Non-Public School for the 2011-2012 school year, and revise the Student’s IEP
to provide a more descriptive statement of his LRE.

V. FINDINGS OF FACT

1. The Student’s general intellectual ability is 70, which is in the borderline range when
compared to other students his age.® This cognitive score suggests that he will perform non-
verbal and verbal tasks at a less developed level when compared to most of his same-aged peers.’

2. The Student’s verbal ability is in the extremely low range.® Verbal ability is a
measure of the Student’s language development.” Verbal ability reflects an individual’s

Office to remove Respondent Exhibit 4 from the record in this case. Similarly, Petitioner Exhibit
4, page 2, contains information regarding another student. In the certified record, this Hearing
Officer has redacted the other student’s name from this exhibit.

§ Petitioner Exhibit 13 at 7 (May 17, 2010, Comprehensive Psychological Evaluation). The
general intellectual ability score is a broad measure of general intelligence similar to an IQ score.
Id.

'Id.

SId.

’Id.





comprehension of individual words and fund of verbal knowledge.'°

3. The Student’s thinking ability is in the average range.' Thinking ability is a measure
of the Student’ s ability to retrieve information from long-term memory in order to complete
cognitive tasks.'?

4. The Student’s cognitive efficiency is in the extremely low range.'”’> The cognitive
efficiency domain is a measure of an individual’s ability to process both verbal and non-verbal
stimuli automatically.'*

5. The Student has deficiencies in all academic areas, which will impact his ability to
succeed in the classroom.'’

6. His performance in broad reading is equivalent to the fifth grade, third month readlng
level, which is in the low average range of functioning as compared to his same-age peers.'
Broad readmg refers to the Student’s decoding skills, readlng comprehension, and reading
speed.'” The Student previously was diagnosed with dyslexia.'®

7. In broad written language, the Student’s performance is equivalent to a student in the
sixth month of second grade, which is in the extremely low range.19 Broad written language
refers to the Student’s writing fluency, ability to write cohesive sentences and spell, and the
quality of his written expression.?’

8. The Student’s performance in broad math is equivalent to a student in the eighth
month of the second grade, which is in the extremely low range.”’ Broad math refers to the
Student’s number sense and ability to solve mathematic problems.*

9. The Student’s emotional difficulties impact his availability for learning, and his
ability to get up in the morning and attend school.”> He has a complex system of behaviors and
emotions that impede his success academically and socially.** He may misattribute the benign

04
Nrd
21d
13 Id
14 I d
B 1d. at 16.
16 petitioner Exhibit 13 at 8.
7 1d.
B 1d
!9 Petitioner Exhibit 13 at 8-9.
2.
2! petitioner Exhibit 13 at 8.
2
Id
23 Testimony of Clinical Psychologist.
24 petitioner Exhibit 13 at 16.





intentions of others, which may lead to withdrawal and social isolation.”> He has few,2 6if any,
friends, and feels poorly about himself, his academic limitations, and his family situation.

10. The Student suffers from dysthymic disorder, which is a form of depression.?” The
Student’s anxiety is a product of his depression.® In addition to dysthymic disorder and anxiety,
the Student suffers from adjustment disorder, disruptive behavior disorder, ADHD combined
type, and learning disorder not otherwise specified.*’

11. The Student recently began taking an antidepressant, Zoloft, for his depression.’®
The Student previously took another antidepressant, Wellbutrin, which Petitioner suggested
because she takes this medication.’’ After he started taking Zoloft, his school attendance
declined.*

12. The Student has a sleep disorder and often is awake until very late at night.* He was
prescribed medication to help him sleep but stopped taking it after it made him ill.>* Petitioner
takes a prescription medication to help her sleep because of the tragedy the family has
experienced over the past few years, including the death of the Student’s father in 2001.%°
Petitioner also has difficulties managing the Student at home.*®

13. The Student experiences difficulties with attention, distractibility, and hyperactivity,
both at home and at school.>” This impedes his academic success.”® He has difficulty focusing
and retaining information.”® He fails to give close attention to details or make careless mistakes
in school work, often cannot sustain attention, does not follow through on instructions, has
trouble organizing tasks, is easily distracted by external stimuli, and often is forgetful in his daily
activities." He talks excessively, fails to complete assignments, and is impulsive.* These

B

% Id. at 3, 14, 16-17.

27 Id. at 16. The Student’s family also has experienced instability. Id. The family was homeless
in early 2010. Id.

%% Petitioner Exhibit 13 at 17; Respondent Exhibit 13 at 107 (February 23, 2010, Contact
Details).

29 Petitioner Exhibit 13 at 17.

30 Testimony of Petitioner.

M.

321d.

3¥1d.

1.

¥ 1d.

36 1d.

37 Petitioner Exhibit 13 at 16.

B 1d.

¥1d. at 17.

Y 1d. at 16.

N rd.





behaviors are maladaptive and inconsistent with his developmental level.*?

14. The Student meets the criteria for emotional disturbance (“ED”), other health
impairment, and specific learning disability.*® He is sensitive to the judgments of other students
and adults and worries about other their perceptions of him.** His attitude toward school and
teachers is poor, which affects his motivation and ability to attend school regularly.*’ The
Student also has difficulty adjusting to new environments due to his low motivation and
depression.* In part, acceptance of any new school environment would require him to engage in
and accept the school’s program.*’

15. The Student requires behavioral support in the form of counseling and academic
support in the form of specialized instruction in all academic subjects throughout the school
day.*® His current IEP, developed in December 2010, provides that he is to receive twenty-six
hours per week of specialized instruction outside the general education setting.** The IEP also
provides that he is to receive sixty minutes per week of behavioral support services outside the
general education setting.>®

16. The Student’s IEP contains a section entitled Least Restrictive Environment
(“LRE”), which states that he is to receive twenty-six hours per week of specialized instruction
to address deficits in the areas of reading, math, and written expression.51 The LRE section also
states that the Student is to receive sixty minutes per week of behavioral support services, i.e.,
psychological counseling, to address his self-awareness, and abili? to regulate emotions, follow
rules and regulations, and interact positively with peers and adults.”

17. The Student began attending the Non-Public School on September 7, 2010.2 A
hearing officer placed the Student in the Non-Public School in a hearing officer determination
(“HOD”) issued on November 12, 2011.>

18. The Non-Public School provides specialized instruction, outside the general

2.
* Petitioner Exhibit 13 at 16-17.
* Petitioner Exhibit 13 at 17.
“Id.
“6 Petitioner Exhibit 1 at 3 (June 7, 2011, Advocate’s Meeting Notes); Testimony of Petitioner,
Clinical Psychologist.
*7 Testimony of Clinical Psychologist.
“Id.
* Petitioner Exhibit 7 at 9.
.
' Id. at 10. On May 10, 2011, DCPS revised the Student’s IEP to provide him extended school
year services. Petitioner Exhibit 6 at 13 (May 10, 2011, IEP). DCPS did not convene a meeting
of the Student’s IEP team to effectuate these changes but instead made them in consultation with
Pzetitioner. Id. at 1. DCPS made no other changes to the IEP. Stipulation of parties.
5
Id.

53 Stipulation of parties.
> Petitioner Exhibit 19 at 11 (November 12, 2010, HOD).





education setting, for the entirety of the school day to all students.”® There are 104 the
elementary, middle, and high school students enrolled in the Non-Public School.*® There are no
nondisabled students enrolled in the Non-Public School.’’

19. The Non-Public School is a therapeutic environment with a staff that includes a
clinical psychologist, art therapist, and behavioral counselors who spend time with students who
are sent from the classroom to the school’s behavior counseling center (“BCC™).*® Students are
sent to the BCC when they are in crisis or are having difficulties.>

20. The Non-Public School provides its students all related services required by their
IEPs.*” The Non-Public School also provides group counseling to all students although not
required by their IEPs.! During group counseling, the students work on social skills, which is
an area of concern for the Student.®? The Student receives individual and group counseling at the
Non-Public School.®?

21. The Non-Public School places no more than ten students in each classroom.** The
student-teacher ratio at the Non-Public School ranges from one-to-one to ten-to-two.”> Each
teacher provides differentiated instruction and img)lements multisensory approaches to
instruction to assist students with learning disabilities.®® The Non-Public School also provides
transition services and job training to students whose IEPs contain transition plans.®’

22. The Student has difficulty transitioning to new environments such as the Non-Public
School.®® He requires a lot of time to get used to new settings, and tends to withdraw from
others as a result of his anxiety.*’

23. At the Non-Public School, the Student has had difficulty relating to his peers.”’ He
was unmotivated to institute peer contact.”’ He has low self-esteem and social deficits.”” He

.

*Id.

I,

% Testimony of Assistant Director.

* Id.

.

5! Id.; testimony of Clinical Psychologist.

62 Testimony of Assistant Director.

®Id.

“Hd

“ .

Id.

 Id.

:z Testimony of Petitioner, Clinical Psychologist.
Id.

7® Testimony of Clinical Psychologist.

'Id.
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typically waits for others to initiate conversation with him, which caused him anxiety.”” He has
had a difficult time dealing with peers due to his low self-esteem.”®

24. At the Non-Public School, the Student had a pattern of somatic complaints.”” When
adults confronted him about his inappropriate behavior, he would respond with complaints of a
stomachache or headache.”®

25. The Student often refused to eat breakfast or lunch at the Non-Public School,
although it was available to him.”” When he doesn’t eat during the school day, the Student is not
able to participate in academic activities.”® He experienced problems with peers and avoided
interactions in social settings when he felt overwhelmed.”” By the end of the school year, the
Student was more withdrawn than when he started at the Non-Public School.*’

26. During the 2010-2011 school year, the Student performed well when working
independently on writing tasks.®! He relied on the teacher to interpret writing prompts beyond
his ability and required monitoring to stay on task.** However, his interest in reading faded.®
He reported to class later and later as the school year progressed and had significant attendance
issues.*® He was unfocused, tended to retreat into his own thoughts, and became preoccupied
with drawing during class, which prevented him from completing classroom assignments.*> His
inability to stay focused on the classroom activities impeded his overall skill development.® '

27. The Student earned two Ds in his English class in the first two quarters of the 2010-
2011 school year.®” In the third quarter, he earned an F.*®

28. In math class at the Non-Public School, the Student required constant supervision to
perform.* He performed at the equivalent of a student between the second- and third-grades.”

" Id.
" Id.
:: Petitioner Exhibit 7 at 8; testimony of Progress Monitor.
Id.
77 Petitioner Exhibit 3 at 3.
1.
7 Petitioner Exhibit 2 at 3 (June 7, 2011, Non-Public School Meeting Notes).
%0 petitioner Exhibit 2 at 3 (June 7, 2011, Non-Public School Meeting Notes).
*! Petitioner Exhibit 7 at 6.
2 1d.
%3 Petitioner Exhibit 7 at 4 (December 7, 2010, IEP). The parties stipulated that the December 7,
2010, IEP is the Student’s operative IEP. DCPS subsequently added Extended School Year
(“ESY™) and transition services but did not otherwise amend this IEP.

Id.

87 Petitioner Exhibit 16 at 1 (Non-Public School Quarterly Grade Report Card).

%% Id. The parties did not disclose the Student’s final report card for school year 2010-2011.
% Petitioner Exhibit 7 at 2.

% Testimony of Math Teacher.





If left unsug)ervised, he rushed through his work, drew cartoon caricatures, or talked with his
classmates.”’ As the class progressed to new skills over the school year, the Student’s interest in
school lagged and his work suffered.”> He also exhibited behavior problems in the classroom,
including failing to stay on task, talking excessively, and refusing to work on the assignments.”
The Student’s math grades deteriorated over the 2010-2011 school year from Cs in the first and
second quarters to a D in the third quarter.”

29. In general, throughout the 2010-2011 school year, the Student did not prepare for
class, slept during class, and failed to turn in his homework assignments.”> His progress was
impeded in part by his depression.”®

30. During the 2010-2011 school year, the Student’s grades steadily declined in five of
seven courses.”’ By the end of the school year, the Student had not earned enough credits to
progress to the tenth grade.”®

31. The Student made some progress on the social-emotional goals in his IEP.” He
made progress in implementing coping strategies when experiencing frustration. He also
improved his ability to identify issues and discuss his problems.! However, there were periods
when the Student was so depressed that he was not able to implement coping strategies his
depression interfered with his ability for learning.'!

32. The Student also made some progress in group therapy.'® When he first started in
group therapy, he was very quiet, kept to himself, and avoided social interactions.'”® He had
difficulty expressing his opinion and anxiety in social settings.'® By the end of the 2010-2011
school year, he was more comfortable with his peers and in social setting.'” He also was more
willing to share his opinion and challenge the opinions of his peers when he did not agree.'®

°! Petitioner Exhibit 7 at 2.

2.

? Id.; testimony of Math Teacher.

> Petitioner Exhibit 16 at 1.

** Petitioner Exhibit 4 at 2 (June 7, 2011, Case Manager’s Multidisciplinary Team Meeting
Notes).

% Testimony of Clinical Psychologist.

>’ Petitioner Exhibit 4 at 2.

% Testimony of Progress Monitor. The Student earned only 4.5 credits in school year 2010-
2011, his ninth grade year. Id. Pursuant to DCPS guidelines, Students must earn six credits to
be promoted to the tenth grade. Id.

% Testimony of Clinical Psychologist.

100 1d

101 Id

192 Testimony of Social Worker.

103 Id

104 Id.

105 T d

106 Id






33. The Student was often absent from or late to school.'”” During the 2010-2011 school
year, the Student missed seventy-seven days of school, although five of the absences were due to
transportation problems.'® These absences had a significant impact on the Student’s ability to
make academic progress.'® '

34. The Student often was absent because he was not ready when the school bus
arrived.''® It may be that he wished to escape from certain schoolwork and activities and his
ailments may have been more prone to emerge at those times.""!

35. The Student’s poor attendance was a manifestation of his depression.''> At times, he
presented with low energy and low motivation.'® The Student is also self-conscious about his
low academic performance.''* He often withdraws and refuses to interact with others or work on
his assignments.''> At times, school was overwhelming that he preferred to stay at home where
there were fewer interactions with others and fewer demands placed on him.''®

36. On June 7, 2011, DCPS convened a meeting of the Student’s IEP team to discuss the
Student’s placement and location of services for the upcoming school year.''” Petitioner and the
Advocate attended the meeting.''®

- 37. At the June 7, 2011, meeting, the Clinical Psychologist shared his opinion that the
Student required a therapeutic setting due to his major depressive disorder, i.e., depressed mood,
low motivation, sleep disorder, and feelings of helplessness.''”” The Clinical Psychologist
expressed his opinion that the Student should remain at the Non-Public School because he

197 petitioner Exhibit 7 at 8; Petitioner Exhibit 10 at 2-3 (June 14, 2010, Advocate’s meeting
notes). During the 2009-2010 school year, the Student attended a public school for students with
disabilities (“Prior School”). Petitioner Exhibit 13 at 1.

198 1d.; Petitioner Exhibit 3 at 1 (June 7, 2011, DCPS Meeting Notes). There are 180 days in the
school year. Testimony of Clinical Psychologist. The Student missed over 200 days of school in
the past two school years, including 59 days missed during ESY. Testimony of Progress
Monitor.

19 Testimony of Clinical Psychologist.

119 petitioner Exhibit 3 at 2; Testimony of Petitioner.

"!! Petitioner Exhibit 13 at 18.

'2 Testimony of Clinical Psychologist, Assistant Director.

'3 Testimony of Clinical Psychologist.

' Testimony of Petitioner.

'3 Id.; Testimony of Clinical Psychologist.

'8 Testimony of Clinical Psychologist.

''" petitioner Exhibit 2 at 1; Petitioner Exhibit 3 at 1.

"% Id. at 1; Petitioner Exhibit 1 at 3.

"% Testimony of Clinical Psychologist. Therapeutic settings provide support, individual
psychotherapy, and other related services to students. Id. They are settings where staff
addresses each student’s emotional issues and how these issues may impact a student’s ability to
learn. Id. A therapeutic setting generally includes a behavioral support center where students
may take a breaks if needed. /d. Therapeutic settings also monitor student behavior and reward
students for compliance and positive behaviors. Id.
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needed the level of care and therapeutic intervention that it provides.'?

38. At the June 7, 2011, meeting, the IEP team determined that, for the 2011-2012 school
year, the Student would continue to receive twenty-six hours per week of specialized instruction,
in a small classroom setting, outside the general education environment.'?’  The IEP team
agreed that the Student also requires a therapeutic program.'** The IEP team determined that the
Student would continue to receive and one hour per week of counseling outside the general
education setting in the 2011-2012 school year.'?

39. At the meeting, the DCPS Progress Monitor offered to place the Student at the DCPS
School for the 2011-2012 school year.'* The Progress Monitor stated that, due the Student’s
poor attendance and academic regression, the Non-Public School was an inappropriate location
of services for the Student.'” The Progress Monitor voiced his opinion that the Student did not
want to attend the Non-Public School as evidenced by his refusal to participate in the Non-Public
School program.'?® The Progress Monitor then informed the IEP team that, because the DCPS
School could implement the Student’s IEP, he believed it would be an appropriate setting.'”’
The Progress Monitor came to this conclusion after investigating several other possible schools
for the Student, including the Non-Public School.'?®

40. At the June 7, 2011, meeting, the DCPS Progress Monitor provided Petitioner a prior
written notice informing her that the Student would attend the DCPS School for the 2011-2012
school year.'” In the notice, the Progress Monitor stated that one of the factors on which it
based its decision was that the Student’s poor attendance record at the Non-Public School.'*
The Progress Monitor also considered the reports of the Student’s teachers and his failure to
make academic progress at the Non-Public School.'*!

41. The Advocate objected to the decision of the Progress Monitor to return the Student
to a DCPS public school.'*> The Advocate expressed her concern that the DCPS School could
not provide the Student specialized instruction in all classes outside of the general education
setting, or a therapeutic program for emotionally disturbed students.'**

120 Id.

12! petitioner Exhibit 3 at 3; Petitioner Exhibit 7 at 9; Testimony of Advocate.

122 petitioner Exhibit 7 at 9; Testimony of Advocate.

123 petitioner Exhibit 7 at 9; Testimony of Advocate.

4 Petitioner Exhibit 1 at 3.

123 Testimony of Progress Monitor.

126 petitioner Exhibit 1 at 3. During his school counseling sessions, the Student expressed that he
was not a fan of the Non-Public School. Petitioner Exhibit 3 at 3. :
27 Petitioner Exhibit 3 at 3.

128 Testimony of Progress Monitor. :

1% petitioner Exhibit 5 (June 7, 2011, Prior Written Notice).

130 1d.; Testimony of Progress Monitor.

131 pg

132 Testimony of Progress Monitor, Advocate.

133 Testimony of Advocate.
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42. The DCPS School can implement the Student’s IEP, including his transition plan.'**
The Student would be placed in a cluster program for students with ED and require specialized
instruction outside the general education setting for the entire school day.'*> Each classroom in
this cluster program has nine students, one teacher certified in both special education and a
general education subject matter, and one teacher’s aide.'*® There are nine students, ranging
from the ninth to the twelfth grades, in the ED cluster program."’

43. Students in the ED cluster program are exposed to their nondisabled peers entering
and leavmg the school building, while transitioning between classes, and in the school
cafeteria.'® However a student may request to eat lunch in the ED cluster classroom with the
classroom teacher."

44. The DCPS School provides crisis intervention to its students.'*® A student’s
classroom teacher and a social worker would facilitate any such crisis intervention.'*! The
school also has a wellness center that provides social-emotional services to students.'*> The
wellness center is staffed by three social workers.'*® These social workers deliver counsehng
serv1ces to students.'** They also implement therapeutic interventions for students who require
them."

45. The DCPS School would develop a behavior intervention plan (“BIP’ 2 facilitated by
the student’s teacher and a social worker, to address his behavioral difficulties.'*® If dictated by
his IEP, a student’s social-emotional needs would be addressed through counseling sessions with
a social worker.'¥’

46. If the Student continues to have poor attendance, the DCPS School would include
attendance goals in his BIP.'*® Additionally, a truancy officer would contact Petitioner.'* In
extreme cases, DCPS Roving Leaders would implement interventions including calling parent
and visiting home."*

134 Testimony of SEC.
135 d.
136 Id
137 1d.
138 Id
139 Id.
140 Id.
141 Id
142 Id.
143 Id.
144 Id.
145 Id.
146 Id.
147 1d.
148 Id.
149 Id.
150 Id.
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47. About 500 students will attend the DCPS School in the 2011-2012 school year."'
Students with disabilities make up one-third of the student population.

48. On August 1, 2011, DCPS convened a meeting of the Student’s IEP team to revise
the goals in the Student’s transition plan.'** Petitioner and the Advocate attended the meeting." 3
Petitioner agreed with the transition goals the IEP team developed at the meeting.'>*

49. Petitioner provided credible testimony at the due process hearing. Her testimony was
consistent with the documentary evidence and was uncontroverted by any of Respondent’s
witnesses. She was forthright about the Student’s academic difficulties and social limitations.
She also was forthright about her difficulties managing the Student at home.

50. The Educational Advocate provided credible testimony. She has both a bachelor’s
and a master’s degree in special education and previous experience teaching students with
learning disabilities as well as students with emotional disturbance.'”® She easily recalled the
details of the meetings she attended, the content of the Student’s IEP, and his difficulties in
school. Although the Advocate’s viewpoint differed from that of the DCPS witnesses, she was
an equally credible witness. Her testimony was uncontroverted.

51. The Clinical Psychologist provided insight into the Student’s disabilities and testified
forthrightly about the Student’s difficulties in the Non-Public School. He admitted that the
Student had not made meaningful progress at the Non-Public School, due to his excessive
absences, and refrained from asserting that the Student must remain there to make academic
progress.'*® Thus, the Clinical Psychologist was an unbiased, credible, and knowledgeable-

witness.

52. The Assistant Director testified forthrightly about the Student’s difficulties in the
Non-Public School. She also provided in-depth testimony about the services that the Non-Public
School provides. While stating that the Student may have difficulty transitioning to a new
school, she did not testify that the Student would not make progress at the DCPS School. Thus,
she was a credible witness.

53. The Math Teacher testified forthrightly about the Student’s performance in her class
and his lack of academic progress. She limited her testimony to her personal knowledge of the
Student’s performance in math, and shared insight into his difficulties. Thus, she was a credible
witness.

151 1d
i:j Stipulation of parties.

Id.
154 I d
133 Testimony of Advocate.
156 The Clinical Psychologist testified that, at the June 7, 2011, IEP meeting, he recommended
that the Student stay at the Non-Public School. Yet, in his testimony, he did not advocate that
the Student remain at the Non-Public School or that the Student would be harmed if he were to
attend the DCPS School. He testified only that the Student requires a therapeutic setting and
may not fare well in a setting where he interacts with nondisabled peers.
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54. The Social Worker’s testimony was limited to her personal knowledge of the
Student’s performance in group counseling and admitted that he made limited progress. Thus,
she was a credible witness.

55. The DCPS Special Education Coordinator provided in-depth information about the
ED cluster program at the DCPS School and the services available to students with disabilities.
She admitted that she had no knowledge of the Student and had not seen his IEP. She testified
forthrightly, even when challenged about the appropriateness of the DCPS School for the
Student. Thus, she was a credible witness.

56. The DCPS Progress Monitor was sympathetic to the Student’s struggles and his
desires to make friends. He provided forthright testimony about the limitations of the special
education programs at other DCPS Schools, and whether they could implement the Student’s
IEP. He had extensive knowledge of the Student’s difficulties at the Non-Public School and
provided in-depth testimony about his attempt to find an appropriate program for the Student.
While the Progress Monitor may have discounted the role depression played in the Student’s
difficulties during the 2010-2011 school year, overall, he was a credible witness.

VI. CONCLUSIONS OF LAW

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs."”’ FAPE is defined as “speciall
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.”" 8
It “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary 0 permit the child to benefit from
the instruction.”'”’

Each local education agency (“LEA”) is obligated to provide a FAPE “for all children
residing in the state between the ages of 3 and 21, inclusive.”'®® In deciding whether an LEA
provided a FAPE to a student, the inquiry is limited to (a) whether the LEA complied with the
procedures set forth in IDEA; and (b) whether the student’s IEP is reasonably calculated to
enable him/her to receive educational benefits.'®! The IEP is the centerpiece of special education
delivery system.'®?

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.'® In

15720 U.S.C. §§ 1400(d)(1)(A), 1412(a)(1).

158 90 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

159 Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

16034 C.F.R. § 300.101.

161 Rowley at 206-207.

162 1 illbask v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal quotation marks
omitted).

16320 U.S.C. § 1415 (HB)E)(i).
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other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.'®*

The burden of proof is properly placed upon the party seeking relief.'® A petitioner must
prove the allegations in the due process complaint by a preponderance of the evidence.'®® The
preponderance of evidence standard simply requires the trier of fact to find that the existence of a
fact is more probable than its nonexistence.'®” In other words, preponderance of the evidence is
evidence that is more convincing than the evidence offered in opposition to it."®® Unlike other
standards of proof, the preponderance-of-evidence standard allows both parties to share the risk
of error in roughly equal fashion,'®’ excelpt that when the evidence is evenly balanced, the party
with the burden of persuasion must lose. "

VII. DISCUSSION

A. Petitioner Failed to Prove that DCPS Denied the Student a FAPE by Failing to
Provide Him an Appropriate Educational Placement for the 2011-2012 School Year.

An appropriate educational program begins with an IEP that accurately reflects the results
of evaluations to identify the student's needs,'”" establishes annual goals related to those needs,'’?

1% Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). See also C.M. v. Bd. of Educ., 128 Fed. Appx. 876, 881 (3d Cir. 2005)
(per curiam) ("[O]nly those procedural violations that result in loss of educational opportunity or
seriously deprive parents of their participation rights are actionable.”); Roland M. v. Concord
Sch. Comm., 910 F.2d 983, 994 (1st Cir. 1990) (en banc) (“[P]rocedural flaws do not
automatically render an IEP legally defective™) (citations omitted); W.G. v. Bd. of Trustees, 960
F.2d 1479, 1484 (9th Cir. 1992) (rejecting the proposition that procedural flaws “automatically
require a finding of a denial of a FAPE”); Thomas v. Cincinnati Bd. of Educ., 918 F.2d 618, 625
(6th Cir. 1990) (rejecting an IDEA claim for technical noncompliance with procedural
requirements because the alleged violations did not result in a “substantive deprivation” of
student's rights); Burke County Bd. of Educ. v. Denton, 895 F.2d 973, 982 (4th Cir. 1990)
(refusing to award compensatory education because procedural faults did not cause the child to
lose any educational opportunity).

195 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

1% 20 U.S.C. § 1415 (i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).

17 Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).

18 Greenwich Collieries v. Director, Office of Workers' Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).

'° Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

' Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994).

7134 C.F.R. § 300.320 (a) (1).

7234 C.F.R. § 300.320 (a) (2).
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and provides appropriate specialized instruction and related services.'” For an IEP to be
“reasonably calculated to enable the child to receive educational benefits,” it must be “likely to
produce progress, not regression.”! ™

The IDEA requires that unless the IEP of a child with a disability requires some other
arrangement, the child is educated in the school that he or she would attend if nondisabled.'”
Special classes separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.'”®

In other words, a student’s IEP must be implemented in the student’s LRE.'” In
selecting the LRE, consideration is given to any potential harmful effect on the child or on the
quality of the services that he or she needs.'”® A child with a disability is not removed from
education in age appropriate regular classrooms solely because of needed modifications in the
general education curriculum.'”

The term “educational placement” refers to the type of educational program prescribed by
the IEP.'®® “Educational placement” refers to the general educational program, such as the
classes, individualized attention, and additional services a child will receive, rather than the
“bricks and mortar” of the specific school.'®!

The considerations relevant to determining whether a particular placement is appropriate
for a particular student include the nature and severity of the student's disability; the student's
specialized educational needs; the link between those needs and the services offered by the
school; the placement's cost; and the extent to which the placement represents the least restrictive
environment.'®?

In the District of Columbia, special education placements shall be made in the following
order of priority, provided, that the placement is appropriate for the student and made in
accordance with IDEA: (1) DCPS schools, or District of Columbia public charter schools

17334 C.F.R. § 300.320 (a) (4).
1" Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal
quotation marks and citation omitted).
17334 C.F.R. § 300.116 (c).
17634 C.F.R. § 300.114 (a)(2)(ii).
7720 U.S.C. § 1412 (a) (5); 34 C.F.R. §§ 300.114 (a) (2), 300.116 (a) (2).
17834 C.F.R. § 300.116 (d).
' Id. at (e).
12‘1’ T.Y.v. N.Y. Dept. of Educ., 584 F.3d 412, 419 (2d Cir. 2009) (citation omitted).
Id.

'82 Branham v. District of Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005) (citing Rowley, 458 U.S. at
202).
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pursuant to an agreement between DCPS and the public charter school; (2) private or residential
District of Columbia facilities; and (3) facilities outside of the District of Columbia.'®

Here, the Student enrolled in the Non-Public School on September 7, 2011. A hearing
officer subsequently ordered DCPS to fund the Student’s enrollment in the Non-Public School
following a due process hearing on October 21, 2010.

During his time at the Non-Public School, the Student’s academic performance steadily
declined. His social-emotional functioning also declined and he often withdrew from social
contact. He refused to complete his academic assignments. By the end of the year, he had failed
two classes and failed to earn sufficient credits to progress to the tenth grade.

The Student’s lack of progress was due in part to his failure to attend school for more
than one third of the school year. Yet, the Non-Public School failed to meaningfully address the
Student’s attendance problems. The Non-Public School did not work with the parent to increase
his attendance, requesting additional services such as family therapy from DCPS, develop a BIP
to address the Student’s truancy, or implement interventions to foster his school attendance.
Although the Student’s reluctance to attend school was a manifestation of his disability, the Non-
Public School failed to develop additional IEP goals to address his attendance problems. Instead,
the Non-Public School allowed the Student to fail two of his classes and regress academically,
socially, and emotionally.

Thus, it would be unwise to requiring the Student to attend the Non-Public School for
another academic year may further exacerbate his academic and social emotional deficits.
Moreover, Petitioner presented no evidence to rebut the testimony of the DCPS witnesses that
the DCPS School can implement the Student’s IEP and meet his social-emotional needs.
Petitioner also failed to prove that the Student would be harmed by being exposed to his non-
disabled peers during transitions between classes and during lunch in the cafeteria. Finally,
Petitioner failed to present any evidence to rebut the Progress Monitor’s testimony that the
Student told him that he wants to attend his neighborhood school because he does not like the
Non-Public School.

In other words, Petitioner failed to prove by a preponderance of the evidence that the

DCPS School is not the Student’s LRE. Petitioner also failed to prove the DCPS School would

be an inappropriate placement or location of services for the Student. Thus, Petitioner failed to

prove, by a preponderance of the evidence, that DCPS denied the Student a FAPE by placing

him in the DCPS School for the 2011-2012 school year. Petitioner proved only that the Non-

Public School denied the Student a FAPE during the 2010-2011 school year. Thus, Petitioner is
not the prevailing party on this claim.

'8 D.C. Code § 38-2561.02.
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B. Petitioner Failed to Prove that DCPS Denied the Student a FAPE by Failing to
Revise the LRE Statement in His IEP.

Petitioner presented no testimony on this issue, other than the Advocate’s testimony that
she raised this issue at a meeting in June 2010."® In other words, Petitioner failed to produce
any evidence that DCPS denied the Student a FAPE by failing to revise the LRE statement in his
IEP. Thus, Petitioner is not the prevailing party on this claim.

C. Remedy: the Student Requires Additional Services to Achieve Academic and
Social-Emotional Progress.

The evidence at the due process hearing overwhelmingly showed that the Student has
significant emotional problems that interfere with his attendance and participation in school.
The testimony of Petitioner’s witnesses and the Progress Monitor established that the Student has
developed a pattern of avoiding school so he would not have to fact the prospect of his
shortcomings, academic difficulties, and awkward social interactions. The Student’s IEP fails to
address his truancy and school avoidance, even though it has impeded his ability to progress to
the next grade.

Petitioner failed to address this issue in her request for relief and in the evidence she
presented at the due process hearing. Instead, she focused solely on keeping the Student in the
Non-Public School for another year, despite that he had regressed in almost every area during the
previous school year.

It is evident that the Student requires additional assistance outside of school to access the
curriculum, make social emotional progress, and prepare for life after high school. In other
words, the Student requires community services designed to ensure he gets sufficient sleep at
night, is properly nourished, gets to school on time, completes his homework, has social and
recreation opportunities, and follows a regular routine.

Thus, DCPS must revise the Student’s IEP to include weekly family counseling, and to
provide the Student a community aide in the form of a trained mentor, social worker, or similar
service provider. DCPS shall add measurable goals to the Student’s IEP to address his
behavioral and social difficulties in the areas outlined below. DCPS also shall ensure that the
service provider:

L. Arrives at the Student’s home every morning in sufficient time before school to
ensure the Student gets out of bed, gets dressed for school, and eats a healthy breakfast.

. 2. Ensures that the Student arrives at the school building on time, with his
homework in hand. The service provider shall walk the Student to class, if necessary.

3. Meets the Student at school at the end of the school day, accompanies the Student
to his home, ensures he eats a healthy snack, and assists the Student with completing his

'8 Because Petitioner could have raised this issue in the prior due process complaint, an
argument could be made that this claim is barred by the doctrine of claim preclusion.
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homework.

4. Ensures that the Student eats a healthy dinner, by providing nutritional counseling
to Petitioner if necessary.

5. Ensures that the Student follows an appropriate personal hygiene routine and gets
to bed at a reasonable hour. The service provider shall make all reasonable efforts to ensure that
the Student gets at least eight hours of sleep per night. If necessary, the service provider shall
assist Petitioner in obtaining treatment for the Student’s sleep disorder.

6. Ensures that the Student engages in therapeutic recreation at least twice a week,
including on weekends, for at least two to three hours per session, not including transportation.

ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 23rd day of
August 2011, it is hereby:

ORDERED that Respondent shall amend the Student’s IEP to include the goals for the
2011-2012 school year in accordance with the “Remedy” section of this HOD; and

IT IS FURTHER ORDERED that Respondent shall engage a community service
provider to provide services throughout the 2011-2012 school year in accordance in the
“Remedy” section of this HOD; and

IT IS FURTHER ORDERED that the Complaint is DISMISSED WITH
PREJUDICE.

By: /s/ Frarces Raskin
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 14153i)(2).

Distributed to:
Roberta Gambale, Counsel for Petitioner
Tanya Chor, Counsel for Respondent

Student Hearing Office
DCPS
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