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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
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Washington, DC 20002
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HEARING OFFICER DETERMINATION

Background

Petitioner, the mother of year old Student, filed a due process complaint notice on
May 18, 2011 alleging that Student had been denied a free appropriate public education
(“FAPE”) under the Individuals with Disabilities Education Act (“IDEA™).

Petitioner alleged that District of Columbia Public Schools (“DCPS”) had failed to timely
evaluate Student and determine eligibility, DCPS had failed to provide Petitioner access to
Student’s records, DCPS had failed to develop a behavior intervention plan (“BIP”) in May
2011, DCPS had failed to provide Student with sufficient specialized instruction and behavioral
support services beginning in May 2011, DCPS had failed to provide Student with a placement
that could implement a full-time IEP since May 2011, DCPS had failed to formally address its
refusal to grant Petitioner’s request for a full-time therapeutic placement in May 2011, and
DCPS had failed to provide Student with Extended School Year (“ESY™) services during the
summer of 2011,

DCPS asserted various defenses to the many allegations in the complaint and that it had
not denied Student a FAPE. '

! Personal identification information is provided in Appendix A.
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Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA™), as modified by the Individuals with Disabilitics Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (“D.C.M.R.”).

Procedural History

The due process complaint was filed on 05/18/11. This Hearing Officer was assigned to
the case on 05/20/11. A resolution meeting did not take place. The 30-day resolution period
expired on 05/17/11, the 45-day timeline to issue a final decision began on 06/17/11, and the
final decision initially was due on 08/01/11. The parties appeared for the first due process
hearing date on 07/14/11. At that time, an unopposed continuance request by Petitioner was
granted, which extended the final decision due date to 08/25/11.

The due process hearing was a closed hearing that took place on 08/12/11 and 08/15/11.
Petitioner was represented by Domiento C. R. Hill, Esq. and DCPS was represented by Tanya
Chor, Esq. Neither party objected to the testimony of witnesses via tclephone Petitioner
participated in the hearing in person.

Petitioner presented three witnesses: Petitioner; Petitioner’s educational advocate; and
Admissions Coordinator at School. DCPS presented three witnesses: Special
education teacher (“SET™); Special education coordinator (“SEC”); and Principal at

Petitioner’s disclosures dated 08/05/11, containing a witness list and Exhibits P-1 through
P-62, were admitted into evidence without objection except for Petitioner’s documents that were
prepared by counsel, which were admitted into evidence over objection. DCPS’ disclosures
dated 08/09/11, containing a witness list and Exhibits R-01 through R-62 and R-64 through R-66
were admitted into evidence without objection. R-63 did not exist.

The issue of whether DCPS denied Student a FAPE by failing to include a social worker
at the Multidisciplinary Team (“MDT”’) meeting on 05/05/11 so that social emotional goals and a
behavior intervention plan could be included in Student’s IEP, was withdrawn by Petitioner and
dismissed with prejudice.

The seven issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to evaluate Student within 120 days of
the initial referral.
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Whether DCPS denied Student a FAPE by failing to provide Petitioner with access to
Student’s behavioral incident school records, beginning on 09/23/10.

Whether DCPS denied Student a FAPE by failing to develop a BIP as part of his
05/05/11 1EP.

Whether DCPS denied Student a FAPE by failing to develop an IEP on 05/05/11 that
included sufficient specialized instruction and behavioral supports to enable Student to receive
educational benefit.

Whether DCPS denied Student a FAPE by failing to provide Student with a placement
that could implement a full-time IEP in a therapeutic setting, beginning on 05/05/11.

Whether DCPS denied Student a FAPE by failing to issue a Prior to Action Notice on
05/05/11 that addressed DCPS’ refusal to place Student in a full-time therapeutic placement.

Whether DCPS denied Student a FAPE by failing to include ESY services in Student’s
05/05/11 IEP.

For relief, Petitioner requested a finding that Student was denied a FAPE on each of the
issues presented, that DCPS provide Petitioner with records of Student’s behavioral incidents for
the 2010-2011 school year, a determination that Student requires 27.5 hours/week of specialized
instruction outside of general education and ESY services, DCPS to place and fund Student at

School, Montgomery County, MD, and an award of compensatory education for
missed services since May 2011.

The parties stipulated to the following facts:

1) At the IEP meeting on 07/22/11 and 08/02/11, an IEP was developed that prescribed
28 hours/week of specialized instruction outside of general education and 2 hours/week of
behavioral support services outside of general education. The IEP hours and type of services are
appropriate and placement in a highly structured classroom with a low student to teacher ratio is
also appropriate.

2) The 2010-2011 school year ended on 06/20/11.

3) The summer 2011 ESY dates are 07/07/11 through 07/28/11, with four hours/day of
instruction.

4) Parties agreed on 07/14/11 that the meeting to be convened on 07/22/11 would go
forward regardless of the composition of the team.
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Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. DCPS timely acted on Petitioner’s 09/07/10 written referral for evaluation and
determination of eligibility for special education services. On 10/07/10, DCPS met with
Petitioner and obtained written consent for DCPS to begin the evaluation process.” By mid
November 2010, DCPS had completed the necessary evaluations that included a comprehensive
psychological evaluation, a speech and language evaluation, social work assessment, educational
evaluation and an occupational therapy evaluation.® On 12/13/10, DCPS convened a meeting
with Petitioner and at that time, DCPS was prepared to discuss evaluations, determine eligibility
and develop an IEP.* The meeting on 12/13/10 did not start on time due to the late arrival of
Petitioner’s advocate, and despite four hours of discussion and review of several evaluations, the
MDT was unable to rev1ew the comprehensive psychological evaluation, determine eligibility
and develop an IEP. Parties agreed to reconvene on 01/05/11 for a meeting to complete the
eligibility determination process.® A few days after the 12/13/10 meeting, Petitioner requested
funding for independent evaluations because Petitioner was dissatisfied with the evaluations
conducted by DCPS, and DCPS granted Petitioner’s request on 12/17/10.” On 01/05/11, DCPS
was grepa:red to complete the review of DCPS evaluations, determine eligibility and develop an
IEP;” however, Petitioner cancelled the 01/05/11 meeting to allow for the independent
evaluations to be completed” On 03/10/11, the team met again, reviewed evaluations,
determined that Student was eligible for special education services and DCPS was prepared to
develop an IEP, but could not do so because Petitioner was not present.'® On 03/18/11, DCPS
began scheduling efforts for an IEP development meeting; however, development of the IEP was
delayed until 05/05/11 due to Petitioner’s lateness in responding to scheduling e-mails and
Petitioner’s unavailability on dates offered by DCPS and the need for DCPS to include Petitioner
in the IEP development process.’’

#2. Petitioner initially requested a copy of Student’s records from DCPS on 09/23/10 and
all available records were t1mely prov1ded to Petitioner’s representative by the SEC just as soon
as the records became available.'” Additionally, all behavior incident reports that were generated
by DCPS personnel were included in Student’s school binder, and the contents of the binder
were made available to Petitioner and Petitioner’s advocate at all meetings. Petitioner made no
further requests for records after the 05/05/11 meeting."

ZR-11,

* R-12 through R-16; SEC.
* SEC, SET.

* SEC,SET.

6 SEC, SET, Advocate,
Tp-14, Advocate.

8 SEC, SET.

 p-38, Advocate.

YW SEC, SET.

1 R.22, R-53, SEC.
12R.6, R-22, SEC.

13 SET.
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#3. Student’s behavior fluctuated drastically during the 2010-2011 school year. There
were times when Student had severe behavior problems consistently, times when his behavior
problems ceased and times where his behavior problems were severe, but infrequent.'
Student’s acting out or externalizing behaviors in the first half of the year were replaced with
internalizing behaviors such as crying and sadness during the second half of the year.'"> DCPS
was very responsive to Student’s constantly changing behaviors and over the course of the 2010-
2011 school year, behavior interventions were developed and applied that included a behavior
support plan, counseling, a large amount of one to one instruction with the SEC, take-a-break
cards, and small group social-emotional groups.’®* More specifically, in September 2010, a
behavior support plan was created by Petitioner and the principal.'” From Sep — Dec 2010,
DCPS met regularly to discuss and address Student’s behavior and academics. From Sep - Dec
2010, the SET was aware of Student’s depression and acting out behaviors and made sure that he
had a safe place to go and people to talk to."* DCPS conducted behavioral observations in
September 2010 and completed a Functional Behavioral Assessment in November 2010, and
these assessments were used to develop and administer behavioral interventions to the extent
they could be used because Student’s behavior changed constantly in type and duration.”® For a
short period of time in Oct-Nov 2010, an intervention strategy was developed by DCPS and
Petitioner, whereby Student would receive services from the SEC and SAM coach at the local
public library.*! After Dec 2010, Student spent a lot of 1:1 time with the SEC, with whom he

- had an excellent rapport and who was very successful in deescalating Student.?? Student’s
behavior and the interventions utilized were discussed extensively at the 12/13/10, 03/10/11, and
05/05/11 meetings.> At the 12/13/10 meeting, Petitioner was happy about the interventions
applied and the success of Student due to 1:1 interventions with the SEC.** At the 05/05/11
meeting, a BIP could not be developed due to time constraints.’

#4. Student was academically competent, had a high Average cognitive ability, had
achievement testing scores in the Average range and was able to achieve at a higher rate than
many of his peers.”® During the 2010-2011 school year, Student had made growth in both math
and reading as demonstrated by his performance on the DC-BAS, Fountas and Pinnell and
teacher-made assessments. Student had limited academic deficits; his problem was his
emotionality that affected his performance in school.”” When the team developed the IEP in
May 2011, Student was performing well in mathematics and accessing the curriculum and his

4 SEC.

% SEC, SET.

' R-53, SEC, SET.
7 R-10.

¥ gET,

¥ R-18, R-9.

20 SEC, SET.

21 SBC, SET.

22 QEC, SET.

¥ R-23, R-29, R-47.
24 p_23, SET.

¥ SEC.

¥ R-29, R-53.

27 R-53.
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behavior problems had been in remission.”® In reading, Student was one year below grade level;
however, it was his behavior that impacted his ability to comprehend the general education
curriculum; it was not his inability to comprehend the material. Student had shown 1.09 years
growth in reading over the 2010-2011 school year; however, he required specialized instruction
to improve his ability to read grade level texts with fluency and comprehension.”® Student’s
disability of Emotional Disturbance impacted his progress in the academic area of written
expression because he was often resistant to feedback and change and he needed direct
instruction in spelling and grammar.’® Student’s emotional disability 1mpacted his ability to
navigate the school environment and he required specialized instruction in behavior support
services to address his poor interpersonal skills and his resentment of directives from adults, and
to help him understand what constituted socially acceptable behavior.>!  Student’s SET and
SEC, both of whom had worked very closely with Student in school over the 2010-2011 school
year and knew him well, were well equipped with current information that yielded an appropriate
decision on 05/05/11 that Student could receive educational benefit with 5 hours/week of
specialized instruction in reading, 1.5 hours/week of specialized instruction in written
expression, and 60 mmutes/week of behavioral support services, with all services to be provided
outside of general education.”

#5. At the lengthy IEP team meeting on 05/05/11, Petitioner requested a full-time
therapeutic placement.”® During the meeting, therc was much discussion about Student’s
behavior and educational needs.** DCPS properly determined that Student did not require a full-
time IEP to receive educational benefit; Student had shown growth in reading and writing over
" the 2010-2011 school year, he did not require specialized instruction at all in mathematics, and
his behaviors were not so severe at that time.”> DCPS appropriately determined that Student had
the cognitive ability to benefit from instruction with less than a full-time IEP, and that a full-time
placement was not warranted at that particular time. Moreover, the SEC had sent a request for
a placement determination three times to the DCPS least restrictive unit during the 2010-2011
school year in an effort to ascertain the appropriate placement for Student. The first referral was
sent in Nov 2010 after Student climbed over a locked gate; the second request was in Jan-Feb
2011; and the third request occurred on 05/31/11 which was after the 05/05/11 IEP was
developed and after Student’s behavior became very severe after a two week unexcused absence
from school.*®

#6. Lengthy discussions took place at the 03/10/11 and 05/05/11 meetings about
Student’s educational needs and the services required to address his needs. On 05/05/11,
Petitioner requested a full-time therapeutic placement and DCPS did not agree that segregation
with all disabled peers was the least restrictive environment in which Student could receive

** B_47, SEC, SET.

¥ R-47, R-48, SEC, SET.
¥ R.48, SEC, SET.

1 R48,

32 3EC, SET.
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1 R-47, SEC.

¥ SEC, SET.
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educational benefit.”” Each party’s position was documented in the 05/05/11 MDT Notes, but
DCPS did not issue a prior written notice at or following the 05/05/11 meeting explaining why it
refused to provide Student with the full-time therapeutic placement that Petitioner requested.*®

#7. When the IEP team met and developed the initial IEP on 05/05/11, Student was
progressing well in math and achieving above grade level on his math assessments and he had
shown 1.09 years growth in literacy (a combination of reading and writing) over the past year,*
Although Student was still exhibiting resistance to adult authority and had difficulty accepting
responsibility for his actions and demonstrated behavioral regression after school breaks, Student
was still able to experience academic growth in spite of his disability.** On 05/05/11, Student
did not require ESY services because he had not experienced any academic regression, he had
made progress in math and reading and writing, DCPS proposed to implement services for
reading and writing until the end of the school year, and it was too early to determine whether
Student required ESY services because the services identified in the newly created IEP had not
yet been implemented.*!

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative |
hearing is properly placed upon the party secking relief. Schaffer v. Weast, 44 IDELR 150
(2005). |

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

¥ R-47, SEC, SET.
38 R-47, Advocate.
3 R-28, R-48, SET.
* R-47, SEC,

' R-48, SEC, SET.
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The first issue to be determined is whether DCPS denied Student a free appropriate
public education (“FAPE”) by failing to evaluate Student within 120 days of the initial referral.

DCPS complied with the statutory requirement to evaluate Student and determine
eligibility within 120 days, pursuant to 38 D.C. Code 2561.02, 34 C.F.R. 300.301. Petitioner
made a written request for DCPS to evaluate Student on 09/07/10 and by 12/13/10 when the -
MDT met, DCPS had completed appropriate evaluations and was prepared to determine
eligibility and develop an IEP. The discussions on 12/13/10 did not conclude within the four
hours allotted for the meeting and that was the only reason that eligibility was not determined
and an IEP developed. DCPS again was prepared to meet on 01/05/11 to determine eligibility
and develop an IEP; however, Petitioner cancelled the meeting in order to allow for the
completion of independent evaluations that she had requested after the meeting on 12/13/10.
Delays in completing the process after 12/13/10 were due to Petitioner’s request for independent
evaluations, Petitioner’s non-responsiveness to e-mails and DCPS’ statutory requirement to
include Petitioner in the meeting.*> See 34 C.F.R. 300.322, 300.323.

Petitioner failed to meet her burden of proof that DCPS failed to evaluate Student within
120 days of the initial referral. DCPS had completed evaluations, was prepared to determine
eligibility and develop an IEP on 12/13/10 and 01/05/11; both dates were within 120 days of the
initial referral. The delays in determining eligibility and developing an IEP were attributable to
the actions of Petitioner.

The second issue to be determined is whether DCPS denied Student a FAPE by failing to
provide Petitioner with access to Student’s records, beginning on 09/23/10.

Pursuant to 34 C.F.R. 300.613, DCPS must permit parents to inspect and review any
education records relating to their children that are collected, maintained, or used by. DCPS.
DCPS must also comply with a request to review records without unnecessary delay and before
any meeting regarding an IEP, and in no case more than 45 days after the request has been made.

Petitioner argued that Student’s behavioral incident reports had never been provided to
her by DCPS; specifically stating that she did not receive an incident report about Student
climbing over a locked gate. Not only did Petitioner not prove that the missing behavioral
report(s) actually existed; DCPS’ SEC credibly testified that she conscientiously and timely gave
every report contained in Student’s file to Petitioner and that DCPS never prepared a report
about the locked gate incident. Also, all of Student’s school records were made available to
Petitioner and/or her representative by the SET at all meetings with DCPS.** Petitioner failed to
show by a preponderance of the evidence that there were behavioral reports generated by the
school that were not provided to Petitioner. Petitioner failed to meet her burden of proof.

The third issue to be determined is whether DCPS denied Student a FAPE by failing to
develop a BIP as part of his 05/05/11 IEP.

* Finding #1.
* Finding #2.
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34 C.F.R. 300.324(a)(2), 5 D.C.M.R. 3007.3 requires the [EP team to consider strategies,
including positive behavioral interventions, strategies, and supports, to address a child’s behavior
that impedes the child’s learning or the learning of others, in the context of developing an IEP.
And, 5 DCMR 3007.3 requires that a BIP be developed and incorporated into the 1EP only if a
child’s behavior impedes the child’s learning or the leaming of others. In this case, Student’s
behavior did not impede his learning.

Student’s behaviors and behavioral interventions were discussed extensively at the
05/05/11 meeting. Since Student had behavioral problems since the beginning of the 2010-2011
school year, it was prudent and necessary to develop a BIP as part of Student’s 05/05/11 IEP. A
BIP was not developed on 05/05/11 due to time constraints; but Petitioner failed to demonstrate
harm from the failure to develop the BIP. DCPS responded quickly and appropriately to all of
Student’s behavioral ups and downs during the 2010-2011 school year and many interventions
were developed and employed throughout the school year. Student also made progress despite
his disability. As it was, the behavior intervention plans were only as good as for the moment
they were written because Student’s behaviors changed all the time.** The evidence was clear
that Student’s behaviors constantly changed in frequency and form throughout the school year,
and even if a BIP had been developed on 05/05/11, it likely would have been ineffective to
address Student’s behaviors when he returned to school after a two week unexcused absence
because Student’s behaviors then become very severe and beyond the behaviors he had
previously demonstrated.

The Hearing Officer determines that Student was not denied a FAPE by the failure of the
05/05/11 IEP to include a BIP because DCPS already was using appropriate behavioral
intervention strategies and Student’s behavioral problems changed drastically right afier
05/05/11 which likely would have rendered the BIP inappropriate, obsolete and non-responsive
to his immediate needs.

The fourth issue to be addressed is whether DCPS denied Student a FAPE by failing to
develop an IEP on 05/05/11 that included sufficient specialized instruction and behavioral
supports to enable Student to receive educational benefit.

“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336
F.3d 260, 264 (3d Cir. 2003).

Petitioner alleged that the 6.5 hours/week of specialized instruction outside of general
education and 1 hour/week of behavioral support services prescribed by Student’s 05/05/11 IEP
were insufficient to meet Student’s educational needs. Petitioner argued that Student required a
full-time IEP of 27.5 hours/weck of specialized instruction outside general education to address
his chronic disruptiveness in the classroom and continuing behavior problems in school.

* Finding #3.
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In May 2011, as a grader, Student was reading on a 2.75 grade level equivalent. He
had made measurable progress in reading and writing. Student’s cognitive ability was in the
high Average range. Student’s behavior problems in class were not a consequence of his
inability to grasp academics, they were related to his emotionality and his inability to respond to
constructive feedback. Student was able to handle grade level work when focused and on task.
Moreover, Student was able to access the curriculum without any specialized instruction in
mathematics. And, at the time the 05/05/11 IEP was written, Student’s behavior was not so
severe or consistently problematic that he required a full-time IEP.%

Student did receive some educational benefit during the 2010-2011 school year and that
is all that is required in order to provide Student with a FAPE. DCPS provided the “basic floor
of opportunity” that consisted of access to specialized instruction and related services which was
individually designed to provide educational benefit to Student. See Board of Education of
Hendrick Hudson Central School District, Westchester County, et. al. v. Rowley, 458 U.S. 176
(1982). The credible testimony of the experienced SEC and SET was that on 05/05/11, Student
could receive educational benefit from an IEP that provided 5 hours/week of specialized
instruction in reading, 1.5 hours/week of specialized instruction in written expression and 1
hours/week of behavioral support services, with all services to be provided outside of general
education. Petitioner failed to meet her burden of proof that on 05/05/11, Student required an
IEP with full-time specialized instruction.

_ The fifth issue to be addressed is whether DCPS denied Student a FAPE by failing to
provide Student with a placement that could implement a full-time IEP in a therapeutic setting
beginning on 05/05/11.

Petitioner argued that Student required a full-time therapeutic setting with a low student
to teacher ratio, individual and group therapy, and an individua! and school wide behavior
intervention program and that Student’s needs could not be adequately addressed with the part-
time IEP developed on 05/05/11.

The placement is where the IEP is implemented and Student must only be removed from
an cducational setting with non-disabled peers if the nature or severity of the disability is such
that education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily. 34 C.F.R. 300.114, 300.116.

. In the present case, DCPS worked with Student intensively over the entire year in an
effort to meet his educational needs; making appropriate behavior intervention adjustments in
response to-Student’s behaviors that constantly changed in type and intensity. Under this
paradigm, Student was able to experience academic growth.’® Additionally, over the course of
the 2010-2011 school year, the SEC queried the DCPS least restrictive environment unit three
different times in an effort to ascertain the appropriate placement for Student. On 05/05/11,
Student had made progress in his academics, he had the cognitive ability to access the curriculum
and make progress, and the only impediment to more progress was his behavior, which at the
time the 05/05/11 IEP was developed was not so severe as to warrant a segregated disabled peer

* Finding #4.
% Finding #4.

10






Hearing Officer Determination

environment in order for Student to make academic progress and receive educational benefit.*’
It was only after Student returned to school after a two week absence immediately following the
development of the 05/05/11 IEP, that his behavioral acting out escalated to the point that it
impeded his ability to access the general education curriculum.*® The 05/05/11 IEP
appropriately identified Student’s needs at the time it was developed.

The Hearing Officer determines that on 05/05/11, Student did not require a therapeutic
placement that could implement a full-time IEP. Petitioner failed to meet her burden of proof
that on 05/05/11, Student required a placement that could implement a full-time IEP in a
therapeutic setting.

The sixth issue to be addressed is whether DCPS denied Student a FAPE by failing to
issue a Prior to Action Notice on 05/05/11 that addressed DCPS’ refusal to place Student in a
full-time therapeutic placement.

Pursuant to 34 C.F.R. 300.503, written notice must be given to the parents of a child with
a disability a reasonable time before the public agency refuses to initiate or change the
identification, evaluation, or educational placement of the child or the provision of FAPE to the
child. The notice must include a description of the action refused by the agency, an explanation
of why the agency refuses to take the action, a description of each evaluation procedure,
assessment, record, or report the agency used as a basis of the proposed or refused action, a
statcment about the procedural safeguards, sources for parents to contact to obtain assistance in
understanding the IDEA, a description of other options that the IEP team considered and the
reasons why those options were rejected, and a description of other facts that are relevant to the
agency’s decision.

At the 05/05/11 meeting, Petitioner requested a full-time therapeutic placement and
DCPS did not agree. Prior to that meeting, two other meetings took place on 12/13/10 and
01/05/11, where Student’s needs were discussed in depth. At each meeting, DCPS indicated to
Petitioner that Student’s educational needs did not warrant a full-time IEP and placement.”” In
fact, Petitioner requested independent evaluations in December 2010 because DCPS did not
- agree that Student required the extensive supports that Petitioner felt that Student needed.
Although there was general discussion about the disagreement at the 05/05/11 meeting and slight
documentation was contained in the 05/05/11 MDT Notes, DCPS failed to provide Petitioner
with the written notice required by 34 C.F.R. 300.503. However, Petitioner failed to show harm
by this violation of the IDEA. Petitioner’s rights were timely preserved. Thirteen days later, on
05/18/11, Petitioner filed a due process complaint on the very matter that was in disagreement at
the 05/05/11 meeting. Petitioner failed to meet her burden of proof that Student was denied a
FAPE.

The seventh issue to be addressed is whether DCPS denied Student a FAPE by failing to
include ESY services on Student’s 05/05/11 1IEP.

*7 Finding #5.
** Finding #7.
* SEC.
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Petitioner alleges that Student demonstrated behavioral regression during breaks in
instruction for holidays and summer and these regressions evidenced the need for ESY services
over the summer of 2011.

ESY services are special education and related services that are provided to a child with
a disability beyond the normal local education agency school year, in accordance with the IEP. 5
D.C.M.R. 3001.1. Extended year services must be provided only if the IEP team determines, on
an individual basis, in accordance with IEP development regulations, that the child needs those
services in order to receive a FAPE. 5 D.C.M.R. 3017.

In May 2011, Student had not shown any academic regression despite breaks for
holidays.*® Student’s 05/05/11 IEP required specialized instruction only in the academic areas of
reading and written expression and those were the areas that Student had shown 1.09 years
growth; he had not shown academic regression in those areas. The DCPS personnel who knew
Student best because they had worked very closely with him over the course of the school year,
i.e., the SEC and SET, didn’t believe that Student required ESY services because he had not
experienced any academic regression despite his disability and despite new behavior problems
that emerged after school breaks. Their assessment of Student’s needs was given the greatest
weight because they had both worked intensively and extensively with Student in the school
setting over the entire academic year.

The Hearing Officer determines that on 05/05/11, DCPS properly determined that
Student did not need ESY services because Student had not demonstrated any academic
regression over the 2010-2011 school year. Petitioner failed to meet her burden of proof on this
issue.

Summary

Petitioner failed to meet her burden of proof that Student was denied a FAPE on any of
the issues presented. All requests for relief are DENIED.

ORDER
The complaint is DISMISSED with prejudice.
IT IS SO ORDERED.
NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

*® Finding #7.
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Date: August 25, 2011 (s Virginiaw A. Dietrich
Hearing Officer
Copies to:

Petitioner’s Attorney: Domiento C. R. Hill, Esq. (electronically)
DCPS’ Attorney: Tanya Chor, Esq. (electronically)

DCPS (electronically)

SHO (electronically)
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., Second Floor
Washington, DC 20002

Parent, on behalf of )
STUDENT,’ ) Case Number: =
)
Petitioner, ) Hearing Date: =
) August 8, 2011, Room 2006 Lat
v. ) _ o
THE DISTRICT OF COLUMBIA ) & o
PUBLIC SCHOOLS, ) o
. ) Hearing Officer: Frances Raskin @ o
Respondent. ) v

HEARING OFFICER DETERMINATION

L JURISDICTION

This proceeding was invoked in accordance with Individuals With Disabilities Education
Improvement Act of 2004 (“IDEA”), codified at 20 U.S.C. §§ 1400 ef seq.; D.C. Code §§ 38-
2561.01 et seq.; the federal regulations implementing IDEA, 34 C.F.R. §§ 300.1 ef seg.; and the
District of Columbia regulations at D.C. Mun. Reg. tit. 5-E §§ 3000 et seg.

IL BACKGROUND

Petitioner is the parent of a -year-old student with a disability who attends a public
elementary schootl in the District of Columbia. . On June 15, 2011, Petitioner filed a Due
Process Compliant (“Complaint™) against the District of Columbia Public Schools (“DCPS™)
pursuant to the Individuals with Disabilities Education Act (“IDEA”).

This Hearing Officer was appointed to preside over this case on June 17, 2011. On July
7, 2011, Respondent DCPS filed a response to the Complaint. Respondent filed its Response
twelve days after the deadline mandated by IDEA.

! Personal identification information is provided in Attachment A.

* If DCPS has not sent a prior written notice under 34 C.F.R. § 300.503 to the parent regarding
the subject matter contained in the parent's due process complaint, DCPS must, within 10 days of
receiving the due process complaint, send to the parent a response that includes (i) An






On June 27, 2011, the parties participated in a resolution meeting and agreed to continue
their discussions through the end of the resolution period. The parties agreed that the forty-ﬁve
day, due process hearing timeline began on July 16, 2011.

On July 20, 2011, this Hearing Officer held a prehearing conference in which Domiento
Hill, counsel for Petitioner, and Cherie Cooley, counsel for Respondent DCPS, participated.
This Hearing Officer issued a prehearing conference summary and order (““prehearing order’) on
July 28, 2011.

On August 1, 2011, the parties exchanged five-day disclosures, including witness lists
and documents. The due process hearing commenced at 9:00 a.m. on August 8, 2011, This
Hearing Officer admitted into evidence the Petitioner’s five-day disclosures,” Respondent’s
disclosures," and one Hearing Officer Exhibit® at the outset of the due process hearing.

At the due process hearing, Petitioner testified and presented the testimony of two
witnesses on her behalf, her educational advocate (“Educational Advocate™), and the executive
director (*Director”) of a non-public school (“Non-Public School”). DCPS presented the
testimony of two witness, the special education coordinator (“SEC”) at the DCPS School and the
school psychologist (“DCPS Psychologist™). After the parties provided oral closing arguments,
the due process hearing concluded at 4:00 p.m. on August 8, 2011.

explanation of why the agency proposed or refused to take the action raised in the due process
complaint; (ii) A description of other options that the IEP Team considered and the reasons why
those options were rejected; (iii) A description of each evaluation procedure, assessment, record,
or report the agency used as the basis for the proposed or refused action; and (iv} A description
of the other factors that are relevant to the agency's proposed or refused action. 34 C.F.R. §
300.508(e).

3 Respondent objected to Petitioner’s exhibits 11, 16-19, inclusive, 22, 23, and 23, on relevance
grounds because they were generated outside the statute of limitations. This Hearing Officer
overruled the objection on the grounds that, because there is no testimony preceding the
introduction of an exhibit to establish its relevance in a due process hearing, she could not
foresee how Petitioner may connect these documents to the claims certified for hearing. This
Hearing Officer cautioned Petitioner that she would not consider these documents unless,
through testimony, she connected them to the claims certified for adjudication. This Hearing
Officer then admitted into evidence Petitioner’s exhibits 1-10, inclusive, and 15-48. This
Hearmg Officer admitted into evidence Respondent’s exhibits 1-4, inclusive, without objection.

* Respondent withdrew its exhibits 1,4, and 6 as they were duplicative of exhibits that Petitioner
had disclosed. This Hearing Officer then entered into evidence Respondent’s exhibits 2, 3, and 5
without objection.

’ This exhibit was a March 16, 2011, closing order incorporating the terms of a settlement, which
the parties had failed to include with their five-day disclosures.






IIl. ISSUES PRESENTED

Th1s Hearing Officer certified the following issues for adjudication at the due process
hearing:®

A. Whether DCPS denied the Student a free, appropriate, public education (“FAPE”)
by failing to include specialized instruction in his September 16, 2009, May 7, 2010, and June 7,
2011, individualized educational programs (“IEPs”);

B. Whether DCPS denied the Student a FAPE by fallmg to provide him the speech-
language services required by his September 16, 2009, IEP;

C. Whether DCPS denied the Student a FAPE by failing to include speech-language
therapy services in his June 7, 2011, IEP;

D. Whether DCPS denied the Student a FAPE by failing to conduct a speech-
language re-evaluation before deciding to terminate the speech-language services he had been
~ receiving pursuant to his May 7, 2010, IEP; and

E.  Whether DCPS denied the Student a FAPE since June 7, 2011, by failing to
provide him full-time special education services in a therapeutic setting with behavioral supports,

Petitioner requests relief in the form of an order requiring DCPS to fund an independent
speech-language assessment of the Student; revise the Student’s IEP to include at least twenty-
five hours per week of specialized instruction and sixty minutes of speech-language therapy;,
fund the Student’s enrollment in a non-public school (“Non-Public School”} with transportation;
and provide the Student compensatory education.

1IV.  FINDINGS OF FACT

1. Petitioner is the mother of a year-old student (“Student”) who attends a public
elementary school (“DCPS School”). :

2. In June 2008, when the Student was old, he received an
occupational therapy evaluation.’® The evalvator found that the Student had below average
visual-motor integration, which exceeded only nine percent of his same-age peers.” Visual-

S In the prehearing order, this Hearing Officer certified two additional claims for adjudication but
Petitioner withdrew those claims at the outset of the due process hearing. These claims alleged
that DCPS denied the Student a FAPE by failing to develop a behavior intervention plan for the
Student on June 7, 2011, and by failing to provide him extended school year services during the
2011 sumimer.

’ Testimony of Petitioner; Petitioner Exhibit 5 at 1 (June 7, 2011, IEP); Petitioner Exhibit 7 at 1
(March 25, 2011, Report of Confidential Psycho- educatlonal Evaluatlon)
¥ Petitioner EXhlblt 14 at 1 (June 24, 2008, National Children’s Center, Child Development
Program, Occupational Therapy Evaluation).
*Id. at 3.






motor integration describes the child’s ability to use his eyes to guide the movement of his arms
and hands.'®

3. The June 2008 occupational therapy evaluation also revealed that the Student
exhibited a probable dlfference more than others in his auditory processing abilities and his oral
sensory processmg abilities.!' The evaluator recommended that the Student receive occupational
therapy services to improve his visual-motor integration skills' and to improve his attention
span.’”

4, In September 2008, when the Student was two years and six months old, he received
a speech therapy evaluation.'* The results of the evaluation indicated that the Student’s receptive
language abilities fell in the average range while his expressive language functioning was
moderately delayed when compared to peers his chronological age.' Expresswe language skills
refer to how the Student communicated to make his wants and needs known.'® The evaluator
recommended that the Student receive individual or group speech therapy services for thirty
minutes twice a week.'’

5. Beginning in October 2008, the Student received occupational therapy and speech-
language therapy at the National Children’s Center.'* Although he was years old, he was not
speaking.'” He also had difficulties managing his anger.’

6. On October 16, 2008, DCPS held a meeting of the Student’s multidisciplinary team
(“MDT").*! Petitioner attended the MDT meeting.?? At this time, the Student attended school
through the Head Start program.”

7. At the October 16, 2008, meeting, the MDT agreed that the Student should receive an
educational cvaluation and speech-language and occupational therapy reviews.*! Petitioner
consented to the educational evaluation.’> The MDT did not discuss the Student’s behavioral

Y14

‘' 1d. at 4-5.

12 14 at 5. Visual-motor skills refer to eye-hand coordination. Id.

" Id. at 6.

"4 petitioner Exhibit 15 at 1 (September 16, 2008, National Children’s Center, Early Intervention

Program, Speech Therapy Evaluation).

P Id. at 3.

' Jd. at 2.

"7 Id. at 3.

'® Testimony of Petitioner.

' 1d.

O

z; P;titioner Exhibit 16 at 1 (October 16, 2008, MDT Meeting Notes).
Id.

> Testimony of Petitioner.

>4 Petitioner Exhibit 16 at 1

** Petitioner Exhibit 18 at 1 (October 16, 2008, Consent for Evaluation).






difficulties. %®

8. On November 13, 2008, DCPS conducted the speech and language evaluation
review.?’ The review includeéd a formal observation of the Student.”® The review found that the
Student’s expressive language was mildly delayed when compared with his peers.29 The review
found that the Student required speech and language therapy.*

9. On November 13, 2008, DCPS reviewed the September 2008 speech and language
evaluation of the Student.’! DCPS found that the evaluation was valid.*

10. On February 5, 2009, DCPS conducted a developmental evaluation of the Student to
determine his eligibility for special education and related services.” At the time of the
evaluation, the Student was two years and eleven months old.>* The evaluation found that the
Student’s adaptive, personal-social, and cognitive functioning was in the average range.”

_ I1. On February 10, 2009, DCPS reviewed the Student’s occupational therapy
evaluation.®® The review found that the Student was in the average range for grasping and
below average for visual-motor skills.>’

12. On March 9, 2009, a DCPS convened a meeting of the Student’s cligibility team.*®
Petitioner attended this meeting.”® The team found that the Student was not eligible for special
education.*

13. On September 14, 2009, DCPS convened a meeting of the Student’s IEP team.*!
Petitioner attended this meeting.* At the time of the September 14, 2009, meeting, the Student
was three years and seven months old.** He was in pre-kindergarten and exhibiting difficulties

?® Testimony of Petitioner.
27 petitioner Exhibit 20 at 1 (November 13, 2008, Speech and Language Evaluation Review).
28
Id
®Id. at 3.
*1d. at 4.
3; Petitioner Exhibit 21 at 1 (November 13, 2008, Review of Independent Assessment).
3 _
Id.
% Petitioner Exhibit 24 at 1, 4 (February 5, 2009, Developmental Evaluation).
M1 atl. :
* Id. at 4.
38 Petitioner Exhibit 22 (February 10, 2009, Occupational Therapy Independent Evaluation
Review).
7 Id. at 3
?® Petitioner Exhibit 25 (March 9, 2009, Eligibility Meeting Report).
39
id
1.
:; Petitioner Exhibit 28 at 1 (September 14, 2009, IEP).
Id
B Id,






with behavior and learning.**

14, At the September 14, 2009, IEP meeting, the IEP team found that the Student was
eligible for special education as a student with a speech and language unpalrrnent * The IEP
team developed an IEP for the Student.*® The IEP team developed anmual goals in the area of
communication and speech and language, and decided that the Student would receive thirty
minutes per week of speech language pathology outmde the general education setting and thirty
minutes per week in the general education setting.*’ The September 14, 2009, IEP included no
academic goals and provided no specialized instruction.*

15. On September 8, 2009, the Student’s teacher filled out a report stating that the
Student came to school crying, On September 21, 2009, the
teacher reported that the Student pushed another student down, took a toy from the student, and
kicked him.”® On October 6, 2009, the teacher reported that the Student refused to participate in
the instruction and ran around the classroom throwing books from the shelf.’' On November 4,
2009, the teacher reported that the Student’s sister brought him to class that day.”> When the
Student’s sister attempted to hang up the Student’s coat, the Student turned around and attacked
her.”>  On November 10, 2009, the Student refused to cooperate in the classroom actlvxty and
instead walked around the classroom.>

16. On December 1, 2009, the teacher reported that the Student needed a lot of work on
his social behaviors.>> The teacher reported that he could not sit down like other children, he
kicks, throws chairs, and walks around the classroom all da‘y.56 He refused to follow
directions.”” On January 29, 2010, the teacher reported that the Student still walked around the
classroom, refused to join group activities, distracted the class while the other children were
learnms% pulled other students’ hair and threw blocks, books, and crayons on them.”® He threw
chairs.”” On March 2, 2010, the Student’s teacher reported that the Student kicks, fights, and
throws things to his peers for no reason.® The teacher reported that he did not follow classroom

* Testimony of Petitioner.

43 Petitioner Exhibit 28 at 1,

®1d.

" Id. at 3.

48 Id

:(9) Petitioner Exhibit 26 at 1 (Individual Observation and Anecdotal Record).
Id

' 1d. at 2,

2 Id. at 3.

> Id.

5474

:Z Petitioner Exhibit 29 at [ (School Year 2009-2010 Teacher Comments).

1t

58 17

¥ 1d.

% 1.






rules, walked around the classroom, climbed on chairs and tables, and distracted other students.®'

17. On March 22, 2010, the principal of the DCPS School sent a letter to Petitioner
informing her that the Student was exhibiting disruptive and disrespectful behavior in the
classroom.® In the letter, the principal requested that Petmoner spend a week volunteering in
the Studeg}’s class to help encourage his positive behavior.*® At this time, the Student was

old.

18. Throughout the 2009-2010 school year, the Student was unable to stay in his seat,
and he often threw objects, hit other students, and walked out of classroom.”® He was regularly
sent to principal’s office or was placed in in-school suspension (“ISS”).%® He spent so much
time in the principal’s office and ISS that he did not have time to learn.*” The Student’s behavior
was 5o dlsruptlve that Petitioner had to come to his school and 51t with him in hls class for part of
the day.®® As the school year progressed, his behavior worsened.*”

19. On May 7, 2010, DCPS convened a meeting of the Student’s IEP team.”® Petitioner
attended this mecting.”' At the time, the Student was old.”

20. At the May 7, 2010, meeting, the IEP team determined that the Student remained
eligible for special education as a student with a speech-language impairment.” The IEP team
developed an IEP for the Student that provided two annual goals in speech and language.”* The
IEP team decided that the Student would receive sixty minutes per week of speech-language
pathology outside the general education setting.” The May 7, 2010, IEP contained no academic
goals and provided no specialized instruction,”

21. On November 10, 2010, the Student received an independent psychiatric
evaluation.”” At that time, the Student was in pre-kindergarten at the DCPS School.”® The

1 1d.

Z Petitioner Exhibit 31 (March 22, 2010, Letter from DCPS School Principal, to Petitioner).
Id

 Testimony of Petitioner.

*Id.

% Jd.

" Id.

%1

69 Id

7® Petitioner Exhibit 32 at 1 (May 7, 2010, IEP).

71 Id

2 1d. at1-2,

P 1d.

"id.

B Id. at3.

76 Id

77 Petitioner Exhibit 33 (November 10, 2010, Psychiatric Evaluation).

7 Petitioner Exhibit 7 at 3. (March 25, 2011, Comprehensive Psychological Evaluation).






Student exhibited no psychosis.” However, he failed to perceive that his role was to be a
compliant four-year-old boy.* His memory fluctuated, his fund of knowledge was delayed, and
his judgment and insight were weak.®'

22, In the November 10, 2010, psychiatric evaluation, the evaluator diagnosed the
Student with a disruptive behavior disorder, speech disorder, and budding attention deficit
hyperactivity disorder (“ADHD”).** She found that the Student was too chaotic and
undersocialized and “in dire need of full-time special education services.”®

23. Petitioner provided a copy of the psychiatric evaluation to the SEC of the DCPS
School.** The SEC informed Petitioner that the Student would not receive behavioral support
services because there were many other children in the school whose behavior was worse than
his.*

24. On March 7, 2011, the Student’ teacher wrote a letter recommending that the Student
receive behavioral therapy services.®® The teacher reported that the Student exhibits behaviors
that disrupt the school day, are injurious to himself and other students, and are destructive to the
classroom environment.®” She stated that, due to his behavior, the Student had to be removed
from class and other areas of the school building by the school security, guidance counselors,
and the ISS coordinator on several occasions.®®

25. On March 25, 2011, the Student received an independent comprehensive
psychological evaluation.” The Student’s teacher reported to the evaluator that, although the
Student exhibits behavioral difficulties, he performs at grade level academically.*®

26. The Student’s full scale IQ is 90, which is in the average range of intellectual
functioning”' His verbal comprehension, i.e., ability to reason with the use of words, is
average.” His nonverbal and verbal perceptual reasoning abilities are average, as is his general
fund of knowledge.”® His visual and motor integration skills are slightly below average.”

7 Petitioner Exhibit 33 at 4.
8 1d

74

221d. at 4.

8 1d ats.

# Testimony of Petitioner.
$id

% Petitioner Exhibit 41 (March 7, 2011, letter from teacher).
¥ 1.

8 1d

¥ Petitioner Exhibit 7.

14 at 3,

'V Id. at 5.

2 1d at 5-6,

% 1d. at6.

MId at9.






27. The Student’s processmg speed, i.e., ability to process simple or routine visual
material without making errors, is borderline.”> His processing speed exceeds that of only five
percent of his same-age peers. % Thus, his ability to complete timed, visual-motor reasoning
tasks in the classroom is significantly lower than that of his peers in the same age range.”’ This
suggests that he has difficulty working on written tasks quickly and accurately.”®

28. Academically, the Student’s performance ranges from low average to average.” His
functioning is underdeveloped in brief reading, spelling, and applied problems.'™ His
difficulties with inattention, distractibility, and impulsivity are negative affecting his
academics.'® Thus, he requires full-time, specialized instruction in all academic areas.'®

29, The student meets the criteria for oppositional defiant disorder, ADHD, and
develoopmental delays."™  He should be placed in a classroom with a low student-teacher
ratio.  He also would benefit from weekly play therapy so that he can learn appropriate ways
to express his anger and frustration.'”

30. On March 28, 2011, the Student received an independent occu?atlonal therapy
evaluation.'® The Student was ﬁve years old at the time of the evaluation.'”’ The evaluator
interviewed the Student’s teacher as part of the evaluation.'® The teacher reported to the
evaluator that she had significant concerns regard1n§ the Student’s academic difficulties as
related to his distractibility and short attention span.'” The teacher reported that the Student
retains information from stories and every day activities very well.'"® She expressed concerns
about his emotional behavior and the frequency with which he gets upset, kicks, hits, and
destroys the classroom environment.''!

31. The Student’s fine motor precision, fine motor integration, and fine manual control
are below average.''? Difficulty coordinating may negatively impact the Student’s ability to
complete classroom assignments, participate in games and activities, and respond to information

S Id.

% Id.

THd.

8 Id. at 10.
* Id.

' ra.

101 I d

102 Id

103 Id

104 Id

105 I d

19 petitioner Exhibit 6 (March 28, 2011, Occupatlonal Therapy Evaluation).
7 1d. at 1,
9% 1d. at 2.
109 Id

110 Id

111 T d

"2 14 at 3.






at a rate consistent with his peers.'”> He would benefit from therapeutic activities that promote
overall development of writing skills in terms of improving legibility, writing fluency, and
overall writing mechanics.'"* He also will benefit from a formal handwriting program to assist
him in developing more legible and efficient writing patterns and building upon overall writing
skills.'"” Difficulty with writing can significantly impact the Student’s ability to complete
classroom work, access the curriculum, and keep pace with others." ¢

32. The Student’s manual dexterity is above average, while his upper limb coordination
and manual coordination are average.''” His visual motor integration is average.''® His visual
perceptual skills are low.'"” He seems to have difficulty attending to specific details regarding
size, space, directionality, and orientation.'*”

! On tasks that require motor

33. The Student’s motor coordination is below average.'?
122

coordination, he requires cues to not omit items and to work in a left to right sequential order.
While below average, his motor coordination abilities are better developed than his visual
perceptual skills.'®

34. The Student appears to have deficits in processing visual information.'** He has
difficulty matching colors, numbers, shapes or sizes, completing puzzles, coordinating his eyes
for following a moving object, keeping his place when reading, and copying from the board or
his desk.'”

35. In terms of auditory processing, the Student has difficulty paying attention to what is
said to him and he is ecasily distracted by sounds.'”® His difficulties processing sensory
information may impact his ability to perform in the educational environment,'?’

36. The Student requires direct occupational therapy services to assist him in the
development of skills, classroom strategies, and compensatory techniques for his deficits.'”® He
should receive occupational therapy for thirty minutes per week.'” He also should receive

' 14 at 4.
14 1d at 5.
115 Id
116 Id.
"7 14 at 3.
"8 14 at 5.
119 Id.
IZOId‘
121 fd.
122 14 at 6.
123 fd.
124 Id
125 Id
126 Id.
127 Id
28 g at 7.
129 fd.
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: 130
classroom accommodations.

37. The Student frequently becomes frustrated and has trouble making his needs known
in an appropriate manner."””' The Student is casicr to handle in a small group or individually,
does not easily accept changes in routines, and is apt to be impulsive, heedless, and accident
prone."” The Student has marked mood variations and tends to have outbursts and tantrums.'>>
On occasion, the Student has difficulty getting along with other children, has a tendency to
withdraw from groups, displays challenging classroom behaviors when demands are made, and
avoids eye contact.”® The Student is unable to perform in a large, whole classroom, group
setting.

38. Between May 7, 2010, and May 6, 2011, the DCPS speech-language pathologist
provided the Student direct services on thirty-eight of the fifty-five days he was available for
services.'”® The speech language pathologist failed to provide the Student speech-language
therapy on seventeen days, or approximately thirty percent of the services required by his May 7,
2010, IEP.

39. On June 7, 2011, DCPS convened a meeting of the Student’s IEP team.'?” Petitioner
and the Educational Advocate attended the IEP team meeting."”® The IEP team found the
Student eligible for special education with the disability classification of other health
impairment.*® The IEP team developed annual goals for the Student in the areas of emotional,
social, aﬁg behavioral development and motor skills and physical development, i.e., occupational
therapy.

40. Petitioner and the Educational Advocate requested that the IEP team provide the
Student academic support, stating that he was currently a year behind academically.'*’ The
DCPS members of the IEP team disagreed and stated that they would not provide the Student
academic support in his IEP.'*? The DCPS members of the IEP team also discharged the Student
from speech-language services based solely on the recommendation of the speech-language
therapist.'* The speech-language therapist reported that the Student had mastered all of his

PO1d at 8.

Blrd at2,

132 J/ d

£33 Id.

P4 1d at 2-3,

135 Id

1% Petitioner Exhibit 46 (Service Trackers from May 7, 2010, through May 6, 2011).

17 petitioner Exhibit 5 (June 7, 2011, IEP and Advocate’s meeting notes).

PSrd at 1,

139 Id

40 14, at 3-6.

:: Petitioner exhibit 5 at 11 (Educational Advocate’s June 7, 2011, IEP meeting notes).
Id

'3 1d at 11, 13 (May 16, 2011, Completion of Services Form).
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speech-language goals.'*

41, The June 7, 2011, IEP provides that the Student is to receive thirty minutes per week
of occupational therapy and thirty minutes per week of behavioral support services outside the
general cducation setting.'*® The IEP provides the Student will receive no specialized
instruction,'*

42. The Student still has difficulty writing his name and recognizing his name in
writing.'"”  He recognizes only seventeen letters of the alphabet.'* He is able to count to
fourteen in sequence but then begins to skips numbers when counting higher than fourteen,'* He
sometimes mixes up numbers past the number five by sight, but can identify the numbers 1,2,3,4,
and 5."°° The Student is not on target in academic achievement for a five year old."*'

43. During the 2010-2011 school year, the Student failed to make academic progress.'*

The Student’s teacher informed Petitioner that the Student did not make academic progress
because he was absent from the classroom on many occasions due to his behavior.'*?

44. This Hearing Officer finds that Petitioner was a credible witness at the due process
hearing. She was forthright about the Student’s difficulties and the documentary evidence
corroborated her testimony.

45, This Hearing Officer finds that the Educational Advocate and the SEC were credible
witnesses. Their testimony largely was corroborated by the documents in evidence and the
testimony of other witnesses at the due process hearing.

V. CONCLUSIONS OF LAW

The burden of proof is properly placed upon the party seeking relief.'* Under IDEA, the
Petitioner must prove the allegations in the due process complaint by a preponderance of the
evidence."” The burden of proof by a preponderance of evidence requires the trier of fact to
find that the existence of a fact is more probable than its nonexistence before she may find in

4 1d. at 13,

S id. at 7.

146 Id

"47 Testimony of Petitioner.

:3 Petitioner Exhibit 5 at 15 (June 7, 2011, Final Eligibility Report).

150 g

13! Testimony of Petitioner.

::j 'l;:stimony of Educational Advocate regarding meeting in January 2011.
Id

1% Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

1320 U.S.C. § 1415 (iX(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.

Cir, 2005) (discussing standard of review).
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In other words, preponderance of the

favor of the party who has the burden of persuasion. th

evidence is evidence that is more convincing than the evidence offered in opposition to it.
Unlike other standards of proof, the preponderance standard allows both parties to share the risk
of error in roughly equal fashion,'* except that when the evidence is evenly balanced, the party
with the burden of persuasion must lose."*

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.'® FAPE is defined as “speciall?/
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.”'®!
FAPE “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit from
the instruction.”'®? '

DCPS is obligated to provide a FAPE “for all children residing in the state between the
ages of 3 and 21, inclusive.”'® In deciding whether DCPS provided the Student a FAPE, the
inquiry is limited to (a) whether DCPS complied with the procedures set forth in IDEA; and (b)
whether the Student’s IEP reasonably calculated to enable the Student to receive educational
benefits.'®

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits,'®® In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.'®®

¢ Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust Jor
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).

137 Greenwich Collieries v. Director, Office of Workers’ Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).

'8 Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

' Director, Qffice of Workers' Compensation Programs v. Greenwich Collieries, 512 U 8. 267,
281 (1994).

1020 U.S.C. §§ 1400(d)(1)(A),1412(¢a)(1). _

'l 20 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1,

‘2 Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

'3 34 C.F.R. § 300.101.

1% Rowley at 206-207.

1% 20 U.S.C. § 1415 (DG)(E)D).

' Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). Accord, Kruvant v. District of Columbia, 99 Fed. Appx. 232, 233
(D.C. Cir. 2004) (denying relief under IDEA because "although DCPS admits that it failed to
satisfy its responsibility to assess [the student] for IDEA eligibility within 120 days of her
parents' request, the [parents] have not shown that any harm resulted from that error™).
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VI. DISCUSSION

A. Petitioner Failed to Prove that DCPS Denied the Student a FAPE by Failing
to Include Specialized Instruction in his September 16, 2009, and May 17, 2010, IEPs.

Under IDEA, the term “child with a disability” is defined as ““a child (i} with mental
retardation, hearing impairments (including deafness), speech or language impairments, visual
impairments (including blindness), serious emotional disturbance . . ., orthopedic impairments,
autism, traumatic brain injury, other health impairments, or specific learning disabilities; and (ii})
who, by reason thereof, needs special education and related services”'®" Under IDEA, ADHD
that meets these criteria is considered an “other health impairment,”'®® while oppositional defiant
disorder is considered an emotional disturbance.'®

The IEP is the centerpiece of special education delivery system.'” The adequacy of the
student’s IEP is determined by whether the student has “access to specialized instruction and
related services which are individually designed to provide educational benefit to the
handicapped child.”'"" IDEIA does not require that the services provided maximize each child’s
potential.' ™

In developing an IEP, the IEP team must consider the strengths of the child; concerns of
the parents for enhancing the education of the child; the results of the initial or most recent
evaluation of the child; and the academic, developmental, and functional needs of the child.'™
An IEP must include a statement of the child's present levels of academic achievement and
functional performance, including how the child's disability affects the child's involvement and

17 Id. (emphasis added) (citing 20 U.S.C. § 1401).

1% Other health impairment means having limited strength, vitality, or alertness, including a
heightened alertness to environmental stimuli, that results in limited alertness with respect to the
educational environment, that (i) Is due to chronic or acute health problems such as asthma,
attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart
condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, sickle cell anemia,
and Tourette syndrome; and (ii) Adversely affects a child's educational performance. 34 CF R, §
300.8 (c)(%) (emphasis added).

'% Emotional disturbance means a condition exhibiting one or more of the following
characteristics over a long period of time and fo a marked degree that adversely affects a child's
educational performance: (A) An inability to learn that cannot be explained by intellectual,
sensory, or health factors; (B) an inability to build or maintain satisfactory interpersonal

- relationships with peers and teachers; (C) inappropriate types of behavior or feelings under
normal circumstances; (D) a general pervasive mood of unhappiness or depression; and (E) a
tendency to develop physical symptoms or fears associated with personal or school problems. 34
CFR § 300.8 (c)(4)(i) (emphasis added).

"7 Lillbask ex rel. Mauclaire v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal
quotation marks omitted). : '

"' Rowley, 458 U.S. at 201 (1982).

' Id. at 198.

' 34 C.F.R. § 300.324 (a).
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progress in the general education curriculum.'™ The services provided to the child in the IEP

must address all of the child’s identified special education and related services and must be based
on the child’s unique needs and not on the child’s disability.'”

An appropriate educational program begins with an IEP that accurately reflects the results
of evaluations to identify the student's needs,' ’° establishes annual goals related to those needs, 177
and provides approprlate specialized instruction and related services.'’® The program must be
implemented in the least restrictive environment (“LRE”).'” For an IEP to be “reasonably
calculated to enable the child to receive educational benefits,” it must be “likely to produce
progress, not regression.”'*

Here, DCPS failed to include specialized instruction in the Student’s September 16, 2009,
IEP. While this violates IDEA in that it specifies that a student must require specialized
instruction to be found eligible for IDEA services, including related services such as speech-
language therapy, Petitioner failed to show that the Student required specialized instruction.
Additionally, Petitioner failed to show that the Student failed to make academic progress as a
result of not receiving specialized instruction.

Thus, Petitioner failed to prove that the Student was denied a FAPE due to the failure of
DCPS to include specialized instruction in his September 16, 2009, IEP.

B. Petitioner Proved that DCPS Denied the Student a FAPE by Failing to
Include Specialized Instruction in his May 7, 2010, and June 7, 2011, IEPs.

By May 7, 2010, the Student had spent an entire school year exhibiting disruptive and
dangerous behaviors in the classroom. Throughout the 2009-2010 school year, the Student’s
teacher had filled out numerous reports detailing the Student’s behavioral difficulties. Because
- the Student refused to participate in classroom activities, he missed classroom instruction.

Nonetheless, DCPS failed to develop behavioral interventions to address the Student’s
behavioral difficulties. DCPS also failed to consider that the Student required a smaller
environment or additional academic support. Instead, DCPS allowed the Student’s behavior to
continue to deteriorate.

On May 7, 2010, DCPS again developed an IEP that provided the Student no specialized
instruction and no behavioral support services. As a result, by June 7, 2011, the Student was one
year behind his same-age peers in academic performance.

134 C.F.R. §300.320 (a) (1); 5 D.C.M.R. § 3007.2 (a).

' D.C. Mun. Reg. tit, 30 § 3002.1(f).

1734 C.F.R. § 300.320 (a) (1).

7734 C.F.R. § 300.320 (a) (2).

178 34 C.F.R. §300.320 () (4).

7720 U.S.C. § 1412 (a) (5); 34 C.F.R. §§ 300.114 (a) (2), 300.116 (a) (2).

0 Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal
quotation marks and citation omitted).
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Thus, Petitioner proved that DCPS denied the Student a FAPE by failing to address the
Student’s behavioral and academic difficulties in the May 7, 2010, IEP.

By June 7, 2011, DCPS had reviewed three evaluations that recommended full-time
specialized instruction for the Student. All three evaluations reported that the Student’s behavior
interfered with his academic progress. The psychological evaluation identified specific deficits
in processing speed and attention that hindered the Student’s academic performance and ability
to access the curriculum. Yet, again, DCPS failed to include specialized instruction in the
Student’s IEP, which ensures that the Student will fall further behind his classmates.

Thus, Petitioner proved that DCPS dented the Student a FAPE by failing to address the
Student’s behavioral and academic difficulties in the June 7, 2011, 1EP.

C. Petitioner Failed to Prove that the Student Requires Full-Time Special
Education Services in a Therapeutic Setting with Behavioral Supports.

The IDEA requires that unless the IEP of a child with a disability requires some other
arrangement, the child is educated in the school that he or she would attend if nondisabled.'®' In
selecting the least restrictive environment, consideration is given to any potential harmful effect
on the child or on the quality of the services that he or she needs.'®* A child with a disability is
not removed from education in age appropriate regular classrooms solely because of needed
modifications in the general education curriculum.'®

In the District of Columbia, special education placements shall be made in the following
order or priority, provided, that the placement is appropriate for the student and made in
accordance with IDEA: (1) DCPS schools, or District of Columbia public charter schools
pursuant to an agreement between DCPS and the public charter school; (2) private or residential
District of Columbia facilities; and (3) facilities outside of the District of Columbia.'®*

To the maximum extent Eossible children with disabilities should be educated with
children who are non-disabled.'® Special classes separate schooling, or other removal of
children with disabilities from the regular educational environment occurs only if the nature or
severity of the disability is such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.'®

An award of private-school placement is not, like a tutoring award, retrospective relief
designed to compensate for yesterday's IDEA violations, but rather prospective relief aimed at

81 34 C.E.R. § 300.116 (c).
8234 CF.R. § 300.116 (d).
"8 1d. at (e).

'8 D.C. Code § 38-2561.02.
18534 C.F.R. § 114 (2)(2)(i).
'8 1d. at 114 (a)(2)(ii).
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ensuring that the child receives fomorrow the education required by IDEA."’  The
considerations relevant to determining whether a particular placement is appropriate for a
particular student include the nature and severity of the student's disability; the student’s
specialized educational needs; the link between those needs and the services offered by the
-school; the placement's cost; and the extent to which the placement represents the least restrictive
environment,'*®

Here, the Student has not yet received specialized instruction. Thus, this Hearing Officer
cannot determine whether he will be able to access the curriculum at the DCPS School once he
receives this instruction. It would be premature to place the Student in a full-time special
education setting before ascertaining whether he can achieve academic success in a less
restrictive environment.

Thus, Petitioner failed to prove that Student requires a full-time therapeutic environment.

. D. Petitioner Failed to Prove that the Student Was Denied a FAPE by Not
Receiving All of His Speech-Language Therapy Sessions and by Being Exited from
Specialized Instruction.

While Petitioner proved that the Student did not receive all of his speech-language
therapy sessions, she failed to present any evidence that the Student suffered any harm as a
result. Thus, she failed to prove that he was denied a FAPE.

Similarly, Petitioner proved that DCPS may have committed a procedural violation in
exiting the Student from speech-language services without first evaluating him or reviewing his
records. However, Petitioner failed to present any evidence to show that the Student still
requires speech-language services or suffered any harm. Thus, she failed to provide that the
Student was denied a FAPE.

E. Petitioner Failed to Present Any Evidence to Show that the Student was Entitled
to Compensatory Education. _

Where a school system fails to provide special education or related services to a disabled
student, the student is entitled to compensatory education, “i.e., replacement of educational
services the child should have received in the first place.”'® Because compensatory education is
a remedy for past deficiencies in a student's educational program, a finding as to whether a
student was denied a FAPE in the relevant time period is a “necessary prerequisite to a

" Branham v. District of Columbia, 427 F,3d 7, 11 (D.C. Cir. 2005) (emphasis in original).

"% Id. at 12 (citing Rowley, 458 U.S. at 202) (noting that "sufficient educational benefit" will
vary from child to child); McKenzie v. Smith, 771 F.2d 1527, 1531 (D.C. Cir. 1985) (affirming
district court's placement decision that took into consideration the student's "individual needs");
id. at 1534-35 (affirming private placement based on match between a student's needs and the
services offered at a particular school)).

'*? Reid v. District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005).
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compensatory education awar

This inquiry is only the first step in determining whether the Student is entitled to
compensatory education. A compensatory education award is an equitable remedy that “should
aim to place disabled children in the same position they would have occupied but for the school
district’s violations of the IDEA.”"®! A compensatory education “award must be reasonably
calculated to provide the educational benefits that likely would have accrued from special
education services the school district should have supplied in the first place.”'*? This standard
“carries a qualitative rather than quantitative focus,” and must be applied with “[f]lexibility
rather than rigidity.”'"

Some students may require only short, intensive compensatory programs targeted at
specific problems or deficiencies.'” Others may need extended pro%rams, perhaps even
exceeding hour-for-hour replacement of time spent without FAPE."®

Here, Petitioner proved that DCPS denied the Student a FAPE by failing to provide him
specialized instruction during the 2010-2011 school year. However, Petitioner presented no
compensatory education plan or any testimony to support an award of compensatory education

Therefore, Petitioner proved by a preponderance of the evidence that the Student is
entitled to compensatory education but not the amount of compensatory education to which the
Student is entitled. Thus, Petitioner failed to prevail on this request for relief.

' Peak v. District of Columbia, 526 F. Supp. 2d 32, 36 (D.D.C. 2007).

P! Reid, 401 F.3d at 518, 523,

"2 1d. at 524.

193 Id

194 Id .

" Id. See also Thomas v. District of Columbia, 407 F.Supp.2d 102, 115 (D.D.C. 2005) (noting
that it is conceivable that no compensatory education may be required for a denial of FAPE if,
for example, the student would not benefit from the additional services).
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ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 28th day of
August 2011, it is hereby:

ORDERED that, on or before September 30, 2011, DCPS shall amend the Student’s IEP,
consistent with the findings of this decision, to provide him at least ten hours of specialized
instruction in his core academic subjects, a small setting with a low student-teacher ratio in
which the Student is to receive this specialized instruction, and strategies and accommodations to
address his behavioral difficulties.

By: /si_Frances SRaskhen
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 1415(i)(2).

Distributed to:

Domiento Hill, Attorney at Law
Cherie Cooley, Attorney at Law
Student Hearing Office

DCPS
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, 2nd Floor
Washington, DC 20002

PETITIONERS, on behalf of

[STUDENT], Date Issued: July 30, 2011
Petitioner, Hearing Officer: Peter B. Vaden

v Case No: ~

DISTRICT OF COLUMBIA Hearing Date: July 20,2011 ™

PUBLIC SCHOOLS,
: Student Hearing Office, Room 2004
Respondent. Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY
This matter came to be heard upon the Administrative Due Process Complaint Notice
filed by the FOSTER PARENTS (the “Petitioners”), under the Individuals with Disabilities
Education Act, as amended (the “IDEA”), 20 U.S.C. § 1400, ef seq., and Title 5-E, Chapter 5-
E30 of the District of Columbia Municipal Regulations (*D.C. Regs.”). In their Due Process
Complaint, the Petitioners allege that DCPS failed to fully implement Student’s May 21, 2010
Individualiied Education Program (“IEP”) (i) by not properly utilizing the READ 180 reading

program, (ii} by providing less than the specified 25 hours per week of specialized instruction

1

Personal identification information is provided in Appendix A.






and less than the specified 60 minufes per week of physical therapy and (iii) by not providing a
dedicated aide for Student.

Student, an AGE adolescent, is a ward of the District of Columbia and resides with
Petitioners in Maryland. She is cligible for special education services under the primary
disability, Multiple Disabilities (“MD”). The Petitioners’ Due Process Complaint, filed on May
18, 2011, named DCPS as respondent. The undersigned Hearing Officer was appointed on May
20, 2011. The parties met for a resolution session on June 21, 2011 and agreed that no
agreement was possible. On June 22, 201 i, a prehearing telephone conference was held with the
Hearing Officer and counsel to discuss the hearing date, issues to be determined and other
matters. The 45-day timeline for issuance of this HOD started on June 22, 2011.

The due process hearing was held before the undersigned Impartial Hearing Officer on
July 20, 2011 at the Student Hearing Office in Washington, D.C. The hearing, which was closed
to the public, was recorded on an electronic audio recording device. The Petitioners appeared in
person and were represented by PETITIONERS® COUNSEL. Respondent DCPS .was
represented by DCPS COUNSEL.

The Petitioners called as witnesses FOSTER MOTHER, TUTOR, EDUCATIONAL
ADVOCATE and PRIVATE SCHOOL DIRECTOR. DCPS called as witness SPED
COORDINATOR. Petitioners’ Exhibits P-1 through P-18 were admitted into evidence without

objection. DCPS’s Exhibits R-1 through R-11 were admitted without objection. DCPS Exhibit

R-12 was admitted over Petitioners’ objection.






JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit. 5-E, §
3029.
ISSUES AND RELIEF SOUGHT
Whether DCPS failed to fully implement Student’s May 21, 2010 IEP and denied
Student a free appropriate public education (“FAPE”) (i) by not properly utilizing the
READ 180 reading program, (ii) by providing less than the specified 25 hours per week
of specialized instruction and 60 minutes per week of physical therapy (“PT*) and (iii) by

not providing a dedicated aide for Student.

Petitioners request that DCPS be ordered to place Student at Private School as

compensatory education relief.
FINDINGS OF FACT

After considering all of the evidence, as well as the arguments of counsel, this Hearing

Officer’s Findings of Fact are as follows:
- L. Student is an Age ward of the District of Columbia, She resides with Petitioners,

her foster parents, in Lanham, Maryland. Testimony of Petitioners.

2. Six years ago, Student was diagnosed with osteosarcoma (cancer in her right leg).
Due to her illness and treatment, Student missed the majority of her school year and fell behind
her peers in school work. Exhibit P-13.

3. AtaDCPS multi-disciplinary team (“MDT”) meeting in Seﬁtember 2006, Student

was determined eligible for special education services under the classification Other Health

Impaired (“OHI”). Exhibit R-2.






4. In a Report of Psychological Evaluation dated January 14, 2009, the DCPS school

psychologist reported, based upon her review of Student’s school records, her own evaluation
and other data, that the data suggested the presence of a learning disability. Exhibit R-1.

5. On Februafy 9, 2009, Student’s MDT team determined Student was eligible for
special education and related services under the Primary Disability, Multiple Disabilities.
Exhibit R-5.

6. In a Comprehensive Psychological Evaluation report dated March 19, 2010, the
examiner found that a diagnosis of a Learning Disability in the area of Reading was appropriate

for Student, because her reading skills and spelling (phonetic skills) showed significant
weaknesses. Exhibit P-13.

7. Since the 2008-2009 school year, Student has attended DISTRICT SCHOOL, a
DCPS public school serving exclusively students with special education needs. Testimony of
SPED Coordinator.

8. Student’s IEP team at District School convened on May 21, 2010 to review and
revise Student’s IEP. The IEP team agreed that Student would receive 25 hours per week of
specialized instruction outside general education and, inter alia, 60 minutes per week of PT as a
Related Service. The IEP team also determined that Student required the full time support of a
dedicated aide through June 18, 2010. Exhibit R-5.

9. At the May 21, 2010 IEP meeting, Foster Mother and Student’s attorney
expressed concern about Student’s being involved in a research-based reading program. District

School PRINCIPAL stated that Student would be enrolled in the READ 180 reading program for

the 2010-2011 school year.






10. During the 2010-2011 school year, Student’s daily school schedule at District

School ran from 7:15 a.m. to 2:15 p.m. All in-school time, except for one hour for lunch was
instruction time. Testimony of SPED Coordinator. All instruction at District School is provided
outside of geﬁeral education.

11. At District School, Student received physical therapy from PT PROVIDER. PT
Provider’s Service Tracker logs show that Student received PT for 60 minutes per week for most

weeks during the school year, except when school was closed or Student was not available.

Exhibit R-12 Testimony of SPED Coordinator,

12.  AIDE was assigned to Student as a dedicated aide for the 2010-2011 school year.
Testimony of SPED Coordinator. However, AIDE was not consistently present to attend to
Student on a 1:1 basis. Testimony of Educational Advocate. During three obscrvations by
Educational Advocate in fall 2010 and spring 2011, the dedicated aide was absent from the
classroom or not directly assisting Student.

13. At the May 21, 2010 IEP meeting, District School PRINCIPAL stated that
Student would be enrolled in the READ 180 reading program beginning May 24, 2010 and
continuing for the 2010-2011 school year. Exhibit R-10. The vendors of the READ 180
program recommend that the program be implemented 90 minutes per day over]25 instruction
days. Exhibit P-9, During the 2010-2011 school year, READ 180 was implemented for Student
- for 30 to 45 minutes per day. Testimony of Educational Advocate. District School also used the
Wilson reading program. Testimony of SPED Coordinator.

14, READ 180 computer testing showed growth by Student through the 2010-2011

school year. Student made substantial progress on READ 180 in May 2011. Testimony of

Educational Advocate.






CONCLUSIONS OF LAW

Based upon the above Findings of Fact, and the argument of counsel, as
well as this Hearing Officer’s own legal research, the Conclusions of Law of this Hearing
Officer are as follows:

DISCUSSION

Petitioners contend that DCPS failed to fully implement Student’s May 21, 2010 IEP?
and denied her a free appropriate public education (“FAPE”) by (i) not properly utilizing thé
READ 180 reading program, (ii) by providing less than the specified 25 hours per week of
specialized instruction and less than 60 minutes per week of physical therapy and (iii) by not
providing a dedicated aide for Student. The burden of proof in a due process hearing is normally
the responsibility of the party seeking relief — the Petitioners in this case. See D.C. Regs. tit. 5-E,
§ 3030.3. See, also, Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S.Ct. 528, 536, 163
L.Ed.2d 387 (2005); Hester v. District of Columbia, 433 F.Supp.2d 71, 76 (D.D.C. 2006). In this
case, DCPS initially conceded that it had not provided a dedicated aide for.Student. This
concession was recited in the Prehearing Order. One week before the due process hearing date,
DCPS withdrew its concession. Petitioners moved for an order to preclude DCPS from
introducing evidence that Student had been provided a dedicated aide, on the grounds that
Petitioners had relied upon DCPS’s concession. [ denied Petitioners” motion, subject to shifting
to DCPS the burden of proof on whether Student was provided a dedicated aide. See Decision
and Order on Motion in Limine, July 19, 2011. Accordingly, the burden of proof is on DCPS to

establish that Student was provided a dedicated aide pursuant to the May 21, 2010 IEP.

2 Petitioners do not challenge the appropriateness of the May 21, 2010 IEP.






1. DIDDCPS DENY STUDENT A FAPE BY NOT PROPERLY
IMPLEMENTING THE READ 180 PROGRAM?

At the May 21, 2010 IEP team meeting, Foster Mother and Student’s attorney expressed
concern about Student’s being involved in a research-based reading program. District School
principal stated that Student would be enrolled in the READ 180 reading program for the 2010-
2011 school year. Although District School did use the READ 180 program for Student, the
school did not adhere to the intense 90 minute per day schedule recommended by the READ 180
vendors. Petitioners contend that District School’s failure to follow the instruction schedule
recommended by the READ 180 vendors constituted a failure to implement Student’s IEP,

In Catalan ex rel. E.C. v. District of Columbia, 478 F. Supp. 2d 73, 75 (D.D.C. 2007),
aff'd sub nom. E.C. v. District of Columbia, No. 07-7070 (D.C. Cir. Sept. 11, 2007), U.S. District
Judge Kennedy followed the standard for failure-to-implement claims articulated by the Fifth
Circuit in Houston Independent School District v. Bobby R., 200 F.3d 341, 348-49 (5th
Cir.2000). In Bobby R., the court wrote:

[T}o prevail on a claim under the IDEA, a party challenging the implementation

of an IEP must show more than a de minimis failure to implement all elements of

that IEP, and, instead, must demonstrate that the school board or other authorities

failed to implement substantial or significant provisions of the IEP. This approach

affords local agencies some flexibility in implementing IEP's, but it still holds

those agencies accountable for material failures and for providing the disabled

- child a meaningful educational benefit. Bobby R., 200 F.3d at 349. Thus, a court
reviewing failure-to-implement claims under IDEA must ascertain whether the

aspects of the IEP that were not followed were “substantial or significant,” or, in

other words, whether the deviations from the IEP's stated requirements were

“material.”

Catalan, supra at 75.

With regard to the READ 180 program, Petitioners have not shown that DCPS failed to

implement substantial or significant provisions of Student’s May 21, 2010 IEP. The IEP does

not require the use of READ 180. It specifies that a “Reading Program e.g. Read 180" will be an






accommodation for Student for the duration of the IEP. Exhibit R-5, p. 12. The evidence at the

hearing established that District School used the READ-180 program for the entire 2010-2011
school year for Student, as well as the Wilson reading program. Moreover, even if District
School Principal’s commitment to use the READ 180 program, made at the May 21, 2010 IEP
team meeting, were deemed to be an unwritten element of the IEP, Petitioners’ evidence does
not establish a failure to implement. It establishes only that the program was implemented for
Student for 30 to 45 minutes per day, for the entire 2010-2011 school year -- instead of for 90
minutes per day over 125 instruction days as recommended by the vendors. I find that a failure
to follow the READ-180 vendors’ recommended schedule was not a material deviation from
Student’s IEP. DCPS prevails on this issue.
2. DID DCPS DENY STUDENT A FAPE BY NOT PROVIDING THE 25 HOURS
PER WEEK OF SPECIALIZED INSTRUCTION AND 60 MINUTES PER
WEEK OF PHYSICAL THERAPY SPECIFIED IN THE MAY 21, 2010 I[EP?
Student’s May 21, 2010 IEP specified that she was to receive, inter alia, 25 hours per
~ week of specialized instruction and 60 minutes per week of PT. Petitioners argue that Student’s
2010-2011 class schedule provided less than 25 hours per week of specialized instruction. In
their school-time breakdown, Petitioners exclude non-course specific hours, such as homeroom,
from specialized instruction time. I believe that Petitioners’ analysis is misguided. Specialized
instruction means adapting, as appropriate to the needs of an eligible child the content,

methodology, or delivery of instruction—

(i} To address the unique needs of the child that result from the child's disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the
educational standards within the jurisdiction of the public agency that apply to all
children.






34 CFR § 300.39(b)(3) (Definition of “Specially designed instruction™.) Petitioners offered no
evidence that instruction at Disj:rict School, which provides a full-time special education
program and serves only special education students, was not adapted to address the needs of
Student that result from her disability — whether the instruction was provided in core academic
subjects, electives or homeroom. At District School, 25 hours per week is a full time program.
The school operates on a 7 hour per day schedule, which includes one-half hour for breakfast
and one hour for lunch. Even excluding breakfast and lunch time, Student was still offered over
5 hours per day (25 hours per week) of specialized instruction. DCPS prevails on this issue.

Petitioners also claim, based upon the Student’s classroom schedule sheet, that she only
received 30 minute per week of PT instead of the 60 minutes specified in her IEP. While
Student’s schedule does only indicate 30 minutes of PT per week, the PT Provider’rs records
show Student received 60 minutes per week of PT for most weeks. SPED Coordinator
confirmed that Student received the IEP-specified PT services. The Petitioners fail to meet their
burden of proof of this issue.

3. DID DCPS FAIL TO IMPLEMENT THE MAY 21, 2010 IEP BY NOT
PROVIDING A FULL-TIME DEDICATED AIDE FOR STUDENT?

Petitipners allege that the May 21, 2010 IEP provides that Student would have a
dedicated aide. However, the May 21, 2010 IEP team meeting notes do not mention the
provision of a dedicated aide and the IEP provided that Student would have full-time dcdicated
aide support only through June 18, 2010. Notwithstanding, the evidence in this case establishes
that DCPS did provide a dedicated aide for Student for the 2010-2011 school year. Educational
Advocate testified, based upon her own in-class observations in fall 2010 and spring 2011 and
upon admissions of District School staff, that the aide was frequéntly absent from the classroom

and not regularly assisting Student on a 1:1 basis. However, because the May 21, 2010 IEP did






e

- not require DCPS to p’rovide‘a dedicated aide for Student after June 18, 2010, I find that DCPS’s
alleged failure to ensure that the dedicated aide continually attended to Student during the 2010~
2011 school year was not a material deviation from the May 21, 2010 IEP.> DCPS prevails on
this issue.

SUMMARY

In summary, I find that Petitioners have not met their burden of proof to establish that
DCPS deviéted in a material way from the requirements for a reading program and the provision
of specialized instruction hours and PT hours specified in the May 21, 2010 IEP. DCPS has
established that it provided dedicated aide support to the extent required by the IEP. Because
Petitioners have not established a denial of FAPE to Student, there is no basis on which to award
Student compensatory education or other relief.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ORDERED:

All relief requested by the Petitioners in their Due Process Complaint is denied.

Date: _ July 30, 2011 s/ Peter B, Vaden
Peter B. Vaden, Hearing Officer

; In its April 26, 2011 justification for a dedicated aide, Student’s IEP team reported that
Student could manage in the classroom without the intervention of a dedicated aide. However
based upon the strong recommendation of Educational Advocate, the IEP Team decided to
provide Student a full time dedicated aide from April 26, 2011 through April 25, 2012. See
Exhibit R-6.

a2
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(I).
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., 2™ floor
Washington, D.C. 20002

STUDENT, a minor, by and through

her Parent'
Petitioner, SHO Case No:
v Erin H. Leff, Hearing Officer
DISTRICT OF COLUMBIA W;
PUBLIC SCHOOLS, —
~o
Respondent.

HEARING OFFICER DETERMINATION
STATEMENT OF THE CASE
ISSUES
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OF LAW
ORDER
STATEMENT OF THE CASE
On June 10, 2011 Parent, on behalf of her child (“Student”), filed an Administrative Due

Process Complaint Notice (“Complaint”), HO 1, requesting a hearing to review the
identification, evaluation, placement or provision of a free, appropriate public education

(“FAPE”) to Student by District of Columbia Public Schools (“DCPS”) under the Individuals

with Disabilities Education Act, as amended (“IDEA”). 20 U.S.C.A. §1415(H)(1)(A).

! Personal identifying information is provided in Appendix A, attached hereto.

? Hearing Officer Exhibits will be referred to as “HO” followed by the exhibit number; Petitioner’s Exhibits will be
referred to as “P” followed by the exhibit number; and Respondent’s Exhibits will be referred to as “R” followed by
the exhibit number.





Respondent filed a Response to Parent’s Administrative Due Process Complaint Notice (HO 5%
on July 4, 2011. A resolution meeting was held on July 8, 2011. The parties were not able to
reach an agreement. HO 6. The 45 day timeline began to run on July 11, 2011, and my Hearing
Officer Determination is due on August 24, 2011.

At all times relevant to these proceedings Petitioner was represented by Sarah Tomkins,
Esq., of the Law Offices of Donna L. Wulkan, and Tanya Chor, Assistant Attorney General,
represented DCPS.* I held a telephone prehearing conference on July 11, 2011. HO 7. By
agreement of the parties, the hearing was scheduled for August 17 and August 19, 2011. The
hearing was held as scheduled in Room 2003 of the Student Hearing Office. At the close of the
hearing on August 19l, 2011 I requested counsel provide me with the citations to the cases cited
in their closing statements. I received these citations as requested that day.

The legal authority for the hearing is as follows: IDEA, 20 U.S.C.A. § 1415(f) (2010);
34 CF.R. § 300.511(a) (2010); and the District of Columbia Municipal Regulations, Title Se,

Chapter 30, Education of Handicapped (2003).

ISSUE(S)

The issues are:

1) Whether DCPS denied the student a free, appropriate public education
(“FAPE “) by failing to timely evaluate the student in all areas of disability;’

* The Proposed Hearing Officer Exhibit List provided to the parties on August 8, 2011 is incorrectly numbered. The
numbers of the exhibits have been corrected, infra, and these corrected exhibit numbers are referenced throughout
this hearing officer determination.

* Ms. Chor represented Respondent at the prehearing conference and at hearing. A different Assistant Attorney
General originally was assigned to this case and filed DCPS’ Response to the Due Process Complaint.

3 At hearing I raised questions regarding the continued inclusion of Issue 1 in the complaint. DCPS authorized
Student to receive an independent comprehensive psychological evaluation and an independent psycho-educational
evaluation. These were the two evaluations Petitioner was referencing as not being timely provided in this issue.
Petitioner’s Exhibit 11 is the independent psycho-educational evaluation completed as a result of DCPS’
authorization. As a result of the provision of this evaluation, there is no relief possible in relation to this issue. I,
therefore, ruled the failure to timely evaluate student in all areas of disability would be heard in this matter only as a





2) Whether DCPS denied the student a FAPE by failing to develop an
appropriate individualized education program (“IEP”) for the 2010-2011
school year; and

3) Whether DCPS denied the student a FAPE by failing to provide the student an
appropriate placement for the 2010-2011 school year.

SUMMARY OF THE EVIDENCE

A. Exhibits

Exhibits admitted on behalf of Petitioner, found in Appendix B, are:

b S

11.

12.

13.
14.
15.
16.
17.

Due Process Complaint, filed on June 10, 201 1°
Resolution Period Disposition Form and Meeting Notes, July 8, 201 17
Prehearing Order issued July 11, 2011%
Records Request from Ms. Sarah Tomkins to DCPS
~March 31, 2011
Records Request from Ms. Sarah Tomkins to Registrar’s Office, DCPS
School, March 31, 2011
Records Request from Ms. Sarah Tomkins to Ms. DCPS
School, March 31, 2011
E-mail from Ms. Sarah Tomkins to Ms. Tanya Chor and Ms. Harsharen Bhuller,
July 12,2011
Letter providing Independent Psycho-Educational Evaluation to DCPS, August 8,
2011
Psycho-Educational Evaluation completed by Sherry Corley, February 10, 2003
Psycho-Educational Evaluation completed by Tara M. Benn, M.Ed., May 20,
2005
Psycho-Educational Evaluation completed by Dr. Jessica Gurley, Ph.D., August
3,2011

Speech and Language Evaluation completed by February 24,
2003

DCPS IEP School), February 8, 2008

MDT Meeting Notes School), February 8, 2008
DCPS Progress Report September 23, 2010

Student Timetable, October 22, 2010

District of Columbia Public Schools Notes Report October 6,

subset of issues 2 and 3. That is the failure to timely evaluate would be considered in terms of how this failure, if in
fact there was such a failure, impacted the development of an appropriate IEP and placement. Therefore, in the
remainder of this Hearing Officer Determination the failure to evaluate will only be addressed within the context of -
the failure to develop and provide an appropriate IEP and placement.

¢ Withdrawn at hearing as it is duplicative of Hearing Officer Exhibit 1.

’ Withdrawn at hearing as it is duplicative of Hearing Officer Exhibit 6

® Withdrawn at hearing as it is duplicative of Hearing Officer Exhibit 7.






2010 - October 22, 2010

18. DCPS, School, Individualized Education Plan, October 24,
2010

19.  MDT/30 Day Review Meeting Notes October 24, 2010

20. DCPS, School, Transcript, April 25, 2011

21.  Resume of Dr. Jessica Gurley

22. Resume of .
23, District of Columbia Superior Court Truancy Referral Form, October 22, 2010

24.  Letter from to Notifying her of Referral of . to
District of Columbia Superior Court for Truancy, October 22, 2010

25.  Program Information on School

26.  Acceptance Letter to School

27.  Application Materials for School (includes observation and
student work)

28.  Authorization of Independent Evaluation, July 8, 2011 (Disclosed at
Respondent’s Exhibit 1)

Exhibits admitted on behalf of Respondent, found in Appendix C, are:

1 IEE 7/8/11

2 Resolution Session Meeting Notes ~ 7/8/11°

4 LOI 4/27/11

5 LOI 4/26/11

6 IEP 10/4/10

7 Meeting Notes 10/4/10

8 Student’s File Communication Log 10/11 SY
9 Progress Report 1/31/2011

EXhibits admitted on behalf of Hearing Officer, found in Appendix D, are:

1 Administrative Due Process Complaint Notice dated June 10, 2011

2 Notice of Hearing Officer Appointment dated June 14, 2011

3 Prehearing Conference Scheduling Letter and Timeline Order of June 14, 2011
4 Prehearing Conference Notice of June 20, 2011

5 DCPS Response dated July 4, 2011 to Administrative Due Process Complaint
6 Due Process Complaint Disposition Form executed July 8, 2011

7 Prehearing Conference Order dated July 12, 2011

8 Miscellaneous emails

9 Proposed Hearing Officer Exhibits

® Respondent’s Exhibit 3 was not entered into evidence as a result of Petitioner’s objection based on relevance. I
sustained the objection.






B. Testimony

Petitioner testified and presented the following witnesses: '°

= Student
= Associate Head of School, School
. admitted as an expert in clinical psychology

DCPS presented the following witness:

= DCPS special education teacher and former Special Education

Coordinator . school
FINDINGS OF FACT

Based upon the evidence presented, I find the following facts by a preponderance of the
evidence:
1. Studentis  years old. She was in enrolled in  grade at School
during the 2010 — 2011 school year. Student did not complete the ~ grade. Testimony of -
Petitioner; Testimony of Student; Testimony of Testimony of Testimony of

Petitioner’s exhibits 15, 17, 18, 19, 20, 23 and 24; Respondent’s exhibits 6 & 9.

2. Student’s mother died in 2009. Except for a brief period of time immediately following
their mother’s death when they lived with their maternal grandmother, Student and her two year

old sister have resided with their maternal aunt who is their guardian.'' Testimony of Petitioner;

Testimony of Student.
1 Petitioner attempted to provide the telephone téstimony of After gding on
the record, indicated she could not testify from a location where others were not present and her

testimony was not taken.
' Student’s maternal aunt meets the definition of parent in the IDEA, 34 C.F.R. § 300.30, and is the Petitioner,
herein.





3. Student was abused and neglected prior to her mother’s death. This is no longer the case.
Testimony of

4. Student has been receiving special education services since first grade as a student with
learning disabilities. Initial evaluations of student indicated she had abilities in the average range
of intelligence. Testimony of Petitioner; Testimony of Student; P 9; PlO; P 11; P12. More recent
evaluations reveal much lower tested scores. It is likely these more recent results underestimate
Student’s abilities. Student’s emotional functioning probably caused a decrease in her processing
speed and limited her ability to focus, attend and concentrate on the tasks presented. Testimony
of P1l.

5. Student’s February 8, 2008 IEP, developed when Student was  years old and in

grade at a DCPS middle school, required Student receive 15 hours of special education
instruction from a special education teacher each week. It also required she receive 30 minutes of
counseling each week. She was to be out of the general education setting 48% of the time. P 13.
6. The meeting notes, from the meeting in which the Februafy 8, 2008 IEP was drafted,
indicate the multidisciplinary team (“MDT"”) requested a complete evaluation for Student’s then
upcoming triennial evaluation. The notes indicate Student was beginning to demonstrate some
behavioral issues, and her mother'? was concerned. P 14.

7. Student’s October 4, 2010 IEP, developed when Student was  and in high school,
required Student receive 7.5 hours of specialized instruction inside the general education setting.
She also was to receive 30 minutes of behavior support services outside the general education
setting. P 18; R 6. Student’s October 2010 IEP has Present Levels of Performance based on
Student’s DC-CAS scores alone. It provides no basis for the reduction in service hours or for

changing the location of service to general education. This October 2010 IEP does not include

2 This meeting occurred several months before her death.





goals to address Student’s poor social skills or attendance issues. This IEP was developed
without Student’s guardian’s participation (“Petitioner”). Petitioner was not invited to the
meeting. She signed this IEP, indicating her agreement with the content, on 10/27/10. A note on
the IEP indicates Petitioner met with the team two weeks after its development and signed the
IEP indicating her agreement with it. R 6. |

8. Student was evaluated in 2003, 2005 and 2011. P 9 —12.

9. Student has a history reflecting some emotional difficulties. She has poor social skills
including a discomfort, if not fear, of her peers. Beginning with middle school Student began to

display problems with anger. Since entering high school Student has had attendance problems.

Testimony of Petitioner; Testimony of Testimony of P11;P13;p 18;P20; P
23; P 24.
10.  The staff at School have a standard practice for attempting to address

students’ truancy issues. After five days of unexcused absence they call the student’s home.
Then, if the absences continue, they send a letter and make two home visits. If none of these
interventions succeed, the student is dropped from the school’s rolls and referred to the District
‘of Columbia Superior Court for truancy. Student only attended class at for two or three
days in September 2010. Testimony of R7. Student was identified as having an
attendance issue by October 2010. No interventions were attempted prior to her being referred to
District of Columbia Superior Court in October 2010."? She was dropped from rolls in
March 2011. Testimony of The District of Columbia Court referred Student to the

after school program in an effort to address her truancy issues. Student was uncomfortable with

the number of students in the . program. Testimony of Petitioner.

" The exhibits contain references to the development of an attendance contract. However, there is no testimony
indicating this attendance contract process was implemented.






11.  Student was not always absent when she was not in class. Student would enter school but
rather than go to class she would go to the library for at least part of the day. Testimony of
Student; Testimony of Petitioner. The staff were unable to locate Student when she was not in
class. Testimony of The school attendance officer once threatened to have Student
removed from her mother’s custody for failing to aﬁend school. Student responded with anger.
Testimony of Student; P 17.

12.  The staff at School were not aware of the Student’s mother’s death,
Student’s living arrangement nor the composition of her household. Student’s case manager
logged telephone calls to individuals who were not educationallykresponsible for Student,
including her two year old sister and her deceased mother One of

Special Education Coordinators during the 2010-2011 school year contacted and met with
Student’s guardian, thinking she was Student’s mother. Testimony of R 8. There are
other notes indicating Petitioner was contacted by the staff, but she was not. P17;
Testimony of Petitioner. Invitations to IEP meetings were not sent to Petitioner. R4; R5;
Testimony of Petitioner.

13.  DCPS has two computerized systems that maintain student address information. Easy IEP

has address information and STARS has address information. These systems are linked and

' Notes about several phone calls indicate messages were being relayed to Student’s mother. Petitioner suggests this
means DCPS was unaware Student’s mother was deceased. I am not accepting this interpretation. Parent is defined
by IDEA to include a guardian, and the reference to Student’s mother in these notes could be a generic reference to
the person now her guardian. As no evidence was provided on this point I am not interpreting these notes as
suggested by Petitioner. However, I will not recognize these notes as showing diligent effort to contact Student’s
guardian due to their inherent lack of credibility for the reasons that follow. I am focused in this finding,
specifically, on the notes indicating calls were made to Student’s two year old sister. I also note specific references
made to contacting Student’s mother (AM) who was deceased t the time of the alleged contact. The basis for these
efforts is not in evidence. The existence of these references to calls to Student’s deceased mother and to Student’s
two year old sister raise questions regarding the fidelity of these notes. The maker of these notes was not called to
testify. I cannot determine the basis for these blatant impossibilities and, therefore, decline to use the notes as
evidence of efforts to contact Petitioner.






STARS is the default standard. If an address is changed in Easy IEP and not changed in STARS,

the address in Easy IEP will revert back to the STARS address. Testimony of

14.  Student has not developed good social skills. She is uncomfortable and suspicious around

her peers. She does not know how to make friends. One method she uses to deal with stress is

avoidance. Student also is depressed and sleeps excessively. Testimony of Student; Testimony of
DCPS has not recognized these emotional problems and has not attempted to address

them in Student’s IEP. P 18.

15.  Student has post traumatic stress disorder'® and dysthymic disorder. 1 She requires small

class size with a low student to teacher ratio outside the general education environment in order

to learn. She also requires social skills training, counseling and remediation in basic skills for

reading, written language and mathematics. P 11.

16.  DCPS has not developed a plan to address Student’s social/emotional needs as well as her

educational needs in the upcoming school year. Testimony of

17.  The provides a structured, therapeutic environment for

students with learning disabilities. Student would be in the  grade at The ninth

grade is composed of twenty-four  grade students divided into classes of 8 with one teacher in

each class. The grade is separated from the rest of the upper school to facilitate the transition

into secondary school. In addition to academic classes, provides remediation of
academic skills through various methodologies. also provides a full range of related
services including counseling. implements a positive behavior support program that

fosters the development of student respect and accountability. This program would help address

Student’s anger and avoidant behaviors. Testimony of - Student and her guardian

'* Post traumatic stress disorder is a condition that results from traumatic experience such as child abuse that results
in flattened emotions and limitations in concentration.
' Dysthymic disorder is a chronic condition. It is a type of depression with mild but extended symptoms.






visited . Student has been accepted at the school. Testimony of Petitioner; Testimony
of Student; Testimony of P 25; P26.

18.  Petitioner’s counsel made many requests for additional educational records and visited
the school in an effort to obtain the records. P4 — P7. Respondent’s counsel agreed to provide

additional educational records if any such records were available. HO7.

DISCUSSION
The following discussion is based on my review of the exhibits introduced by the parties,
witness testimony and the record in this case. While I find all witness testimony presented in this
matter to be credible, some witnesses were more persuasive than others. Where these differences
in persuasiveness are relevant to my determination, I so indicate.

L Whether DCPS denied Student a FAPE by failing to develop an appropriate
individualized education program (“IEP”) for the 2010-2011 school year

Under the IDEA each local education agency is required to provide a free appropriate
public education (“FAPE”) to each student found eligible for special education and related
services. A FAPE is:

Special education and related services that . . . are provided at public expense,

under public supervision and direction, and without charge; . . . [m]eet the
standards of the [state educational agency] . . . [iJnclude an appropriate preschool,
elementary school, or secondary school education . . . ; and . . .[a]re provided in

conformity with an . . .IEP that meets the requirements of [the IDEA regulations].
34 C.F.R. § 300.17. See also, D.C. Code § 30.3001.1.

An IEP is a written statement that includes, in pertinent part, the eligible student’s:
present levels of academic and functional performance; the effect of the student’s disability on
his/her involvement and progress in the general curriculum; measurable annual academic and

functional goals designed to meet the student’s educational needs resulting from his/her
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disability; a statement of the special education and related services, supplementary aids and
services, and program modifications and supports to be provided to the student to allow him/her
to advance toward attaining the IEP goals and progress in the general curriculum and to
participate in nonacademic activities. In addition the extent of the student’s participation with
nondisabled peers must be addressed. 34 C.F.R. § 300.320. See aiso, D.C. Code § 30.3009. In
developing the IEP the team is to consider the strengths of the child, the concerns of the parent
for enhancing the education of the student, the results of the most recent evaluation and the
academic, developmental and functional needs of the student. 34 C.F.R. § 300.324(a). See also,
D.C. Code § 30.3007. If a student’s behavior impedes the student’s learning or that of other
students, the team is to consider interventions and strategies to address the behavior. Id. An IEP
that memorializes the team’s FAPE determination must be designed to provide the student with
some educationél benefit. Hendrick Hudson Board of Education v. Rowley, 458 U.S. 176, 203-
204 (1982).

The content of an IEP is a team decision 34 C.F.R. §§ 300.320 — 300.323.
See also, D.C. Code §§ 30.3007.1 & 3008.1. Teams are required to consider all the relevant
information before them. Id. In reviewing whether an IEP provides a student a FAPE as required
by IDEA, a hearing officer must consider whether the district complied with IDEA’s procedural
requirements and deterlhine whether the program was reasonably calculated to enable the student
to receive educational benefit. Rowley, 458 U.S. at 207. In the instant matter questions are raised
regarding the district’s compliance with IDEA procedural requirements in developing the
October 2010 IEP and regarding whether the IEP to be implemented in the 2010-2011 school

year, the October 2010 IEP, is calculated to enable the student to receive educational benefit.
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Petitioner has raised several procedural issues. The first procedural issue is DCPS’
development of an IEP in October 2010 without having current evaluations. Student who was in
ninth grade and 14 at the time this [EP was developed had been a special education student since
first grade. Following her initial evaluation in 2003 Student had been reevaluated in 2005. In
February 2008, the MDT requested a comprehensive evaluation for her upcoming triennial re-
evaluation. This re-evaluation did not occur. Between the development of the February 2008 IEP
in middle school and the development of the October 2010 IEP in high school, Sfudent’s mother
died. Student’s aunt became the guardian for Student and her sister. Student had been starting to
show some behavioral issues with anger when in middle school. Following the death of her
mother Student became depressed and began to show attendance issues. There is some history
suggesting Student had other emotionally based issues as well. Yet none of these factors resulted
in a re-evaluation.

Moreover, Student had shown on-going social emotional issues for most of her school
experience. She did not have well developed social skills, and she was wary of other children.
Almost one half of her school time under the February 2008 IEP occurred outside the general
education environment, in smaller, more protected environments. Yet, upon moving to senior
high school, to a very large school with hundreds of students, the MDT chose tq move Student
into general education classes with only 30 minutes of behavioral support per week. This move
Was made without the benefit of evaluations to either support the change or recommend needed
supports for the change to be successful. Assigning Student to general education classes where
she felt unwelcomed by the students and unsupported by the teachers contributed to her avoidant
behavior resulting from the increased stress. Moreover, once having recognized Student was

exhibiting school avoidant behavior by not attending class, the MDT failed to attempt to address
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Student’s attendance issues and did not think to assess the reasons for this change in behavior.
Instead the MDT referred her to District Court for truancy. The‘ determination to refer Student to
District Court without ever attempting to address Student’s avoidant behavior again shows the
MDTs lack of understanding of Student and her social emotional issues. The referral to District
Court, based on the assumption that she was hanging out with friends in her neighborhood, was
akin to blaming the victim. Rather than viewing her lack of attendance as symptomatic of her
emotional needs, DCPS threatened to have an all ready insecure student who had recently lost
her mother removed from the care of her guardian. In short, DCPS again increased her stress and
thereby may have increased her behavior problems since avoidant behavior is Student’s means of
coping with stress.

DCPS should have been aware Student was undergoing major life stresses that were
affecting her ability to access her education. DCPS should have been aware that Student needed
to be reevaluated because of these stresses. DCPS should have been aware the Student’s
reevaluation had not been timely completed at three years as required by IDEA, 34 C.F.R. §
300.303(b), and DCPS should have been aware that the MDT had recommended a
comprehensive evaluation almost three years earlier and that this reevaluation had not occurred,
but DCPS apparently was not aware of any of these factors. DCPS did not take the appropriate
action and order an evaluation. Moreover, Student’s academic goals were based on her DC-CAS
scores alone. There was no indication that the MDT looked at her prior academic skills, nor her
previous assessments. If the team had attempted to review this information it might have alerted
them to the significant delay in re-evaluation. There is no doubt a reevaluation should have been
ordered in October 2010. It was not, and the IEP developed in October 2010, therefore, was not

based on current knowledge of Student’s educational needs.
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The IEP developed in October 2010 also fails because DCPS did not provide the
opportunity for Student’s guardian to participate in the process. The IEP was developed on
October 4, 2010. Student’s guardian did not receive an invitation. Three weeks later, Student’s
guardian signed the IEP and indicated her agreement. A note on a copy of the IEP from October
27,2010 indicates it was signed two weeks following the development of the IEP. It was actually
signed three weeks after the IEP was developed. ! IDEA is clear, parents, in this case Student’s
guardian, are to be invited to IEP meetings and are to participate in the development of the IEP,
unless the parent chooses not to participate. 34 C.F.R. § 300.322. This did not occur. DCPS
suggests that by signing the IEP and indicating her agreement after the fact, DCPS has met the
IDEA requirement. I do not accept this argument. I agree that Petitioner has signed the IEP and
indicated her agreement, but this in no way provided her the notification of the meeting and
opportunity to participate contemplated by the law. DCPS also suggests that once having signed
the IEP indicating agreement, Petitioner cannot subsequently change her mind and question the
content of the IEP. This argument has no basis. Clearly an individual can learn through
experience that the IEP is not effective. To argue that once signed an IEP cannot be questioned is
unsupported by the law which clearly states a parent, here Petitioner, can raise questions about
the provision of FAPE in a due process hearing. 34 C.F.R. § 300.507(a). That is exactly what

Petitioner is doing.

7 In general, 1 would not find the discrepancy between two weeks and three weeks to be significant, but where, as
here, the record is replete with references to meetings and/or conversations that either Petitioner credibly testified
did not occur or could not have occurred, the discrepancy in this time line also becomes noteworthy. Examples of
these references include notes indicating the attendance counselor met with or spoke to Petitioner. There are logs
indicating Student’s case manager spoke to student’s two year old sister or called her deceased mother. Mr. Barnes
testified Dunbar’s principal knows every student at the school by sight so if he said Student was not in school she
was not. This last statement defies reason. Dunbar is a school with hundreds of students. It is unlikely a principal
would know every student on sight, Moreover, even if he did know Student on sight, it is even more unlikely that he
would personally know whether she was in the building on a particular day. This knowledge would require that he
be aware of every student entering the school on a daily basis.
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Finally, this IEP is not calculated to provide Student some educational benefit as required
by Rowley."® Here, >Student has a long history of receiving special education services. In middle
school, many hours of special instruction were provided her outside the general education
sgtting. There is a history showing she needed help with social skills, distrusted her peers and
was starting to display anger and attendance issues in school. Student’s mother died, and she
moved in with her aunt who became her guardian. Yet the MDT wrote an IEP that cut
Student’s services and did not address her attendance and social skills needs. They did this
without current information regarding her social emotional needs and with only DC-CAS scores
as the basis for educational goals.

I do not intend to suggest these oversights were done with intent to disregard Student’s
needs. Rather, it is likely that the staff in a large comprehensive high school such as can
easily lose track of a student with the array of disabilities, symptoms and issues identified here. 19
Student is generally quiet and withdrawn. She avoided class and only displayed anger in the
extreme situation in which she was threatened with removal from her guardians’ home shortly
after the loss of her mother. Even the truancy referral form does not appear to describe the
student herein. It states Student lives with her mother. She did not. It states Student likes to hang
out in her neighborhood. There is no evidence this ever occurred. It even refers to Student as a
him, demonstrating that some of the information on this referral came from another student’s

referral. The staff at claims to have made phone calls to Student’s two year old sister and

' Respondent entered a standing objection to my allowing Dr. Gurley to testify to the appropriateness, or lack of
appropriateness, of the October 2010 IEP. Respondent indicated this testimony was outside Dr. Gurley’s expertise
and that using her assessment of Student to retroactively evaluate the IEP was not appropriate. I overruled the
objection because Dr. Gurley’s expertise was as a clinical psychologist. She provided the IEE that was authorized by
DCPS and entered into evidence. It is this psycho-educational evaluation that compensated for the failure to timely
evaluate Student and it, thus, is through this evaluation that it can be determined what programs and services Student
requires in order to receive a FAPE. The retroactivity of this analysis is based on Dr. Gurley’s clinical expertise.

'° This is not intended to suggest the staff did not have the responsibility of identifying Student’s need s and meeting
them. This possible explanation does not absolve them of responsibility.
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to Student’s deceased mother when attempting to address her attendance issues. They could not
find her when she avoided class and went to the library instead. They were unable to locate many
of Student’s records. They did not evaluate her nor recognize the need to evaluate her and,
therefore, wrote an IEP for her that was not based on her educational needs. The academic goals
were based only on DC-CAS scores. The IEP did not address her social emotional needs. It did
not address her attendance needs. It cut her services in half and moved her to general education
classes without taking into consideration her lack of appropriate social skills and distrust of her
peers. It did not address her need for a small class with low teacher student ratio. It limited the
amount of support provided to her and did not provide the remediation in basic skills she needed.
It did not provide counseling to address her depression.

For these reasons, I find the IEP developed for Student for the 2010-2011 school year
was not designed to provide Student some educational benefit and, therefore, did not provide

Student a FAPE.

II. Whether DCPS denied Student a FAPE by failing to provide Student an appropriate
placement for the 2010-2011 school year.

After a school district develops an IEP that meets all of a student’s educational needs, it
must identify a placement in which to implement the IEP. The placement is to be in the least
restrictive environment in which the IEP can be implemented. 34 C.F.R. §§ 300.114 —300.118.
See also, D.C. Code §§ 30.3011 - 30.3013. The removal of a student with disabilities from the
regular education environment is to occur “only if the nature or severity of the disability is such
that education in regular classes with the use of supplementary aids and services cannot be

achieved satisfactorily.” 34 C.F.R. § 300.114(a)(2)(ii). Each local education agency must have a
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continuum of alternative placements, including instruction is regular classes, special classes,
special schools, home instruction, and instruction in hospitals and institutions, available. 34
C.F.R. § 300.115. The placement decision is to be made by a group of individuals, including the
parents. 34 C.F.R. § 300.116(a)(1); 34 C.F.R. § 300.327; 34 C.F.R. § 300.501(b) and (c).
Moreover, the placement decision must conform with the LRE provisions cited above. 34 C.F.R.
§ 300.116(a)(2).

Reviewing these regulations it is clear that placement involves more than the
determination of the number of hours of service a student is to receive under his/her IEP. That is,
the number of hours of service does not address where along the continuum of services as
identified under IDEA a student’s program will be implemented. See 34 C.F.R. § 300.115. Here,
DCPS has proposed Student continue in the large comprehensive high school in which she has
all ready been so uncomfortable due to her social emotional needs that she was unable to attend
class and failed the ninth grade. When asked what kind of additional programming could be
provided student in this setting in the 2011-2012 school year, DCPS was unable to provide an
answer. DCPS sole basis for arguing to keep Student in this setting appears to be based on least
restrictive environment (“LRE”). While it is true that IDEA provides a clear preference for
placement in a student’s neighborhood school with his/her age appropriate, non-disabled peers,
34 C.F.R. §§300.1 14 & 300.116, this is not the only placement available. IDEA includes a
continuum of placements ranging from the general education classroom to residential or hospital
placements. 34 C.F.R. § 300. 115.

Here it has been shown that Student was unable to function in the environment of a large
comprehensive high school. Rather than go to class, where she felt uncomfortaible and

unwelcomed by teachers and students, Student would go to the library. She was unable to access
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her education and was unable to pass her classes. The psycho-educational assessment performed
by Dr. Jessica Gurley in July 2011 indicates Student would be unable to function in such an
environment. Dr. Gurley testified that she is not concerned about Student being educated in a
separate, special education environment as Student would not benefit from inclusion in the
general education environment. Dr. Gurley found Student to need small classes, small student
teacher ratios, and a supportive environment in order to access her education. Kingsbury School
can provide this environment and can address Student’s needs as identified in the psycho-
educational evaluation. DCPS did not provide an appropriate placement for Student in the 2010-
2011 school year and provided no evidence they could do so in the 2011-2012 school year.
DCPS references White v. Ascension Parish School Board, 343 F.3d 373 (5™ Cir.

2003)(*“White ) as supporting the proposition that there is no procedural violation in the failure
of DCPS to offer Student placement in a nonpublic placement as requested by Petitioner, and in
this I agree. DCPS is not required to offer such a placement if it has placement available that is
able to provide Student a FAPE. The situations in Whife and the case before me, however, are
distinguishable. In White, unlike the situation herein, the student’s parents were present at the
IEP meeting and had extensive discussions regarding their concerns about their son’s placement.
The Court in White noted that participation does not mean control of the decision. Unlike that
situation, Petitioner here was not even invited to the IEP meeting where the IEP was drafted and
Student’s placement determined. Petitioner’s in-put came after the fact, and the MDT’s
determination was based on old and limited information. The evidence presented at hearing

- shows Student’s need for small classes, structure and support in her placement. The only expert

to testify in this matter stated she was not concerned about Student being removed to a special
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education school, that this school would provide Student an environment in which she could
access her education.

DCPS also argues that placing Student in a non-public school without allowing DCPS the
opportunity to offer her an appropriate placement is problematic. Yet, DCPS has had the
opportunity to offer Student an appropriate placement for a year and has not done so. Moreover,
the only witness testifying on DCPS’ behalf could not offer any information regarding what
alternative possibilities in either program or placement DCPS might be able to provide Student in
the 2011-2012 school year. Having lost an entire year of school due to DCPS failure to provide
her an appropriate program and placement, it would be ill conceived to suggest DCPS be given
another opportunity, without specific plans being presented, to try again in the 2011- 2012 school
year..

I find DCPS failed to provide Student a FAPE by failing to provide her an appropriate

placement in the 2010- 2011 school year.

CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact and Discussion, I conclude, as a matter of law
as follows:

1) DCPS denied Student a FAPE by failing to develop an appropriate IEP for the
2010-2011 school year; and

2) DCPS denied Student a FAPE by failing to provide Student an appropriate
placement for the 2010-2011 school year.

ORDER

Based upon the above Findings of Fact and conclusions of law, it is hereby ordered that:
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1. Within 10 business days of the receipt of this Hearing Officer Determination, DCPS
shall provide Student a prior notice of placement to the School. Student
shall attend the School at DCPS expense for the 2011-2012 school year.

2. DCPS shall provide funding for all related costs required for Student to attend the

School including related services and transportation to and from the
School, as required, for educational and IEP program purposes;?® and

3. DCPS is to convene an MDT meeting, within 15 business days, to include relevant
staff from the School and Petitioner and her educational advocate, to
develop an IEP for the 2011 -2012 school year. This IEP shall identify the
School as the school Student will be attending for the 2011- 2012 school year. This
IEP also shall include, but not be limited to, goals addressing Student’s need for
remediation in math, reading and written language. There also shall be social
emotional goals specifically addressing Student’s need for social skills training, anger

management and counseling to address her depression.

IT IS SO ORDERED:

& ;/99/1)

Date

“Erin H
Hearing O

2 DCPS asked that should 1 order Student be placed at Kingsbury that I make continued funding of this placement
contingent on Student’s attending 90% of the time. [ decline to do so. Kingsbury is a therapeutic environment that
includes systemic approaches to addressing Student’s social emotional needs and thereby her attendance. Moreover,
Student will be riding a bus to Kingsbury which will support and encourage her attendance. Under these
circumstances 1 find there is no need to make funding contingent on 90% attendance.
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by the
Findings and/or Decisién may bring a civil action in any state court of competent jurisdiction or
in a District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Decision of the Hearing Officer in accordance with 20 USC

§145131)(2)(B).
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- DISTRICT OF COLUMBIA f‘-'-.-i*
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATIOM

Student Hearing Office o
810 First Street, N.E., 2" Floor W
Washington, DC 20002 Py ;’
STUDENT,' )
through the Parent, )
) Date Issued: August 27, 2011
Petitioner, )
) Hearing Officer: Virginia A, Dietrich
v. )
} Case No:
District of Columbia Public Schools )
' )
Respondent. ) Hearing Date: August 10, 2011
) Room: 2009
HEARING OFFICER DETERMINATION
Background
Petitioner, the mother of year old Student, filed a due process complaint notice on

June 13, 2011 alleging that Student had been denied a free appropriate public education
(“FAPE”) under the Individuals with Disabilities Education Act (“IDEA”).

Petitioner alleged that DCPS failed to revise Student’s Individualized Education Program
(“IEP”) in March 2010 to reflect the agreed upon services, DCPS failed to provide Student with
pull-out services since March 2010 and any special education services for a brief period in the
Fall of 2010, DCPS failed to provide Student with a full-time IEP and placement in May 2011,
DCPS failed to properly invite and include Petitioner in an IEP meeting in May 2011 and DCPS
failed to hold a placement meeting to determine a school placement for the 2011-2012 school
year because Student’s schocl was closing.

DCPS asserted that despite it’s failure to revise the 03/16/10 IEP to reflect a combination
of inclusion and pull-out specialized instruction services, Student received both types of services
since March 2010, DCPS provided compensatory education to Student for missed behavioral
support services, and Student’s slow progress was due to Student’s high absenteeism rate and not
due to a lack of special education services. DCPS denied that Student required a full-time IEP
and placement.

! Personal identification information is provided in Appendix A.






Hearing Officer Determination

Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (“D.C.M.R.™).

Procedural History

The due process complaint notice was filed on 06/13/11. This Hearing Officer was
assigned to the case on 06/14/11. A resolution meeting took place on 07/01/11 at which time
parties agreed to let the 30-day resolution period expire prior to proceeding to a due process
hearing. Therefore, the 30-day resolution period ended on 07/13/11, the 45-day timeline to issue
a final decision began on 07/14/11, and the final decision was due on 08/27/11,

The due process hearing was a closed hearing that took place on 08/10/11. Petitioner was
represented by Alana Hecht, Esq. and DCPS was represented by Laura George, Esq. Neither
party objected to the testimony of witnesses via telephone. Petitioner participated in the hearing
in person.,

Petitioner presented four witnesses: Petitioner; Student; Educational Advocate and
Admissions Director at DCPS presented three witness: DCPS special
education coordinator (“SEC”); DCPS special education teacher (“SET”); and DCPS social
worker,

Petitioner’s disclosures dated 08/03/11, containing a witness list and Exhibits P-1 through
P-22, were admitted into evidence without Ob_]eCtIOI] P-6 was mislabeled as P-8-1 through P-8-
14 and the correction was made on the record. DCPS’ disclosures dated 08/03/11, containing a
witness list and Exhibits R-1 through R-9, were admitted into evidence without objection,

The five issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to revise Student’s TEP on 03/16/10 to
include 5 hours/week of specialized instruction in general education and 5 hours/week of
specialized instruction outside of general education and provide those services.

Whether DCPS denied Student a FAPE by failing to implement Student’s Individualized
Education Program (“IEP") during the 2010-2011 school year by failing to (a) provide
specialized instruction and (b} behavioral support services.

Whether DCPS denied Student a FAPE by failing to invite and include Petitioner at the
IEP meeting on 05/19/11.
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Whether DCPS denied Student a FAPE by failing to develop an IEP on 05/19/11 with
100% specialized instruction and failing to provide a placement that could implement a full-time
IEP.

Whether DCPS denied Student a FAPE by failing to convene a meeting to determine
Student’s placement for the 2011-2012 school year.

For relief, Petitioner requested a finding of a denial of a FAPE on the issues presented, a
determination that Student requires 100% specialized instruction outside of general education
and DCPS to amend Student’s IEP accordingly, DCPS to fund and place Student at a private
special education school for the denial of a FAPE and as compensatory education for missed
specialized instruction, and an award of compensatory education for missed counseling services.

Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. At the Multidisciplinary Team (“MDT™) meeting on 04/07/09, the team agreed that
Student needed more intensive services than the 15 hours/week of specialized instruction inside
general education that he had been receiving. The team agreed that the 15 hours/week of
specialized instruction should be split between 7.5 hours/week of specialized instruction inside
general education (inclusion services) and 7.5 hours/week of specialized instruction outside of
general education (pull-out services).” The IEP that was finalized on 04/07/09 was not included
in the record.

#2. On 03/16/10, an IEP was finalized that prescribed 10 hours/week of specialized
instruction inside general education, 30 minutes/week of speech and language services and 30
minutes/week of behavioral support services. DCPS” MDT Notes do not reflect any discussion
about a reduction in service hours from 15 to 10 or the elimination of pull-out services.
Petitioner’s advocate’s notes of the meeting reflect a discussion about 10 hours/week of
specialized instruction being split between 5 hours/week of inclusion services and 5 hours/week
of pull-out services.’

#3. At the MDT meeting on 06/10/10 that was attended by Petitioner and Petitioner’s
advocate, no mention was made of the 06/10/10 IEP failing to include both inclusion and pull-
out services; however, on 06/11/10, Petitioner’s advocate sent written correspondence to DCPS
requcsaing such a correction to the IEP. This request for a correction was never addressed by
DCPS.

#4. Despite the failure of the 03/16/10 IEP to specify an equal spilt of inclusion and pull-
out services, Student received appropriate inclusion and pull-out services from 03/16/ 10 until the

2p.17-4, P-18-3.
3 P13, P-14, P-15.
*p-9-1, P-9-2, Advocate.
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end of the 2009-2010 school year.” Despite the failure of the 06/10/10 IEP and 05/19/11 IEP to
specify an equal split of inclusion and pull-out services, Student received appropriate pull-out
services in mathematics and appropriate inclusion services in Language Arts during the 2010-
2011 school year except for a 6-8 week period of time from Sep — Nov 2010 when the school did
not have a special education teacher.®

#5. During the 2010-2011 school year, Student’s IEP mandated the provision of 30
minutes/week of behavioral support services outside of general education.” DCPS failed to
provide 13 sessions (6.5 hours) due to the lack of a service provider. On 07/01/11, DCPS
provided authorization for 4 hours of behavioral support services as compensatory education for
4 hours of missed services.® During the academic year, Student did receive 10 sessions (5 hours)
of behavioral support services and Student was absent or unavailable for 11 sessions (5.5 hours).”
Student was not a behavior problem in school. The purpose of the behavioral support services
was to help Student learn to speak up and advocate for himself.'®

#6. During the 2010-2011 school year, Student was not opposed to receiving services in
the inclusion setting or the pull-out setting and he did not feel stigmatized by being a special
education student.'' Student was able to function satisfactorily with inclusion services in his
English/Language Arts class, but he definitely needed pull-out instruction for mathematics."
Student made progress towards achieving his IEP goals in mathematics, reading, written
expression, and speech and language and he made progress towards or mastered social emotional
IEP goals from 01/22/11 ~ 03/25/11." Student also made progress on his grade reports from the
1* to the 2™ advisories by holding steady with grades of “C” in 3 classes and improving his
grades from “D” to “C” in his core curriculum classes of language arts, world geography,
mathematics and science.”*  Student did not receive specialized instruction in social studies or
science class, but he was able to effectively participate in social studies due to modifications in
the curriculum and direct assistance from the general education teacher. The SET also provided
advice to the social studies and science teachers on how to modify the curriculum for Student.*

#7. During the 2010-2011 school year, Student was absent from school at least 50% of
the time.'® In May 2011, Student was performing below grade level due to his learning disability
and poor attendance.'” Student showed some growth as measured by a classroom assessment
given to Student at the beginning and end of the 2010-2011 school year, but his growth and
achievement were marred by his high absenteeism rate. It was impossible to determine whether
Student’s failure to make more progress was due to insufficient services or his high absentecism

% p-9-1, SEC.

¢ SEC, SET, Student.
7 P-4, P-10.

g Pp-1-1, P-6.

*p-7.

YWSEC, social worker.
I iudent, social worker.
2 QET.

BRr7

14pg.

3 SEC, SET, Student.
Yrd
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rate.'® During the summer of 2011, Student failed to attend the Extended School Year services
that had been confirmed by DCPS and Petitioner. "

#8. Both DCPS and Petitioner agreed to hold the annual IEP review meeting on
05/11/11, but it was cancelled the day before by Petitioner due to the unavailability of essential
DCPS personnel, i.e., the social worker and general education teacher. DCPS immediately tried
to reschedule the meeting for 5/18/11 or 5/19/11 by sending e-mail correspondence to
Petitioner’s advocate on 5/12/11 and 5/13/11.%° Petitioner’s advocate did not respond to DCPS’

e-mail scheduling request until the evening of 05/18/11 and indicated that she would not be
available until June. Within 30 minutes of receiving this e-mail response from Petitioner’s
advocate, DCPS requested parental telephone participation for a meeting the next day*’ and then
held the meeting anyway on 05/19/10 without getting a response from Petitioner’s advocate
because it was the end of the school year, the IEP was due to expire on 06/10/11 and convening a
full IEP team was proving to be increasingly difficult as the school year neared its end. DCPS
never offered to reschedule the meeting to include Petitioner because a full team could not be
convened at the end of the school year or during the summer.**

#9. The IEP that was developed on 05/19/11, without the presence of Petitioner,
prescribed 10 hours/week of specialized instruction inside .general education, 2 hours/month of
speech-language services and 30 minutes/week of behavioral support services.” If Petitioner
had been present, she would have requested an increase in services as well as a split between
inclusion and pull-out services.?

#10. At least since December 2010, Petitioner was aware that Student’s school was
closing at the end of the school year and that all students would be relocated to Emery Education
Campus Emory Education Campus became Langley Education Campus (“Langley”) and that
is where Student is slated to attend the 8 grade in the Fall of 2011 if Petitioner enrolls Student
there. Langley provides special education services primarily using the inclusion model, but
provides pull-out services to students on an as-needed basis. Langley has a full complement of
related services providers and a social worker on staff. At the time of the due process hearing,
the enrollment at Langley for 8" grade was very small with only 13 students.?®

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

¥ QET.
;9R-8 R-9, P-3.
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The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party secking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

The first issue to be determined is whether DCPS denied Student a FAPE by failing to
revise Student’s IEP on 03/16/10 to include 5 hours/week of specialized instruction in general
education (inclusion) and 5 hours/week of specialized instruction outside of general education
(pull-out) and provide those services.

“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336
F.3d 260, 264 (3d Cir. 2003). At a minimum, the IEP must be reasonably calculated to enable
the child to receive meaningful educational benefits in light of the student’s intellectual
potential.” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Chambers v.
Philadelphia Bd. of Educ., 587 F.3d 176, 182 (3d Cir. 2009).

34 CF.R. 300.320(a)(4) mandates that the IEP provide a description of the special
education and related services...that will be provided to enable the child to advance
appropriately towards attaining the annual goals and to be involved in and make progress in the
general education curriculum.

On 03/16/10, DCPS violated the IDEA by failing to revise Student’s IEP to reflect a
50/50 split of the 10 hours of specialized instruction between inclusion and pull-out services.
However, there was no harm done because Student received the appropriate amount of inclusion
and pull-out services for the remainder of the 2009-2010 school year and for the 2010-2011
school year when Student was in school and when a service provider was available.”” And,
although the record did not contain a finalized copy of the 03/16/10 IEP and there was a
discrepancy between the notes of DCPS and Petitioner’s advocate as to whether or not the team

*’ Findings #3, #4, #7.
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agreed that services should be split between inclusion and pull-out services,”® it was more likely
than not that Student was to receive pull-out services because the MDT notes of 04/07/09
indicated that Student definitely required pull-out services in 2009” and Student definitely
required pull-out services in mathematics during the 2010-2011 school year.”® Petitioner failed
to meet her burden of proof that Student was denied a FAPE by DCPS’ failure to revise
Student’s IEP on 03/16/10 to reflect a combination of inclusion and pull-out services.

The second issue to be determined is whether DCPS denied Student a FAPE by failing to
implement Student’s IEP during the 2010-2011 school year by failing to (a) provide specialized
instruction and (b) behavioral support services.

34 C.F.R. 300.323(c)(2) requires that special education and related service be made
available to Student as soon as possible following the development of the IEP.

A party challenging the implementation of an IEP must show more than a de minimis
failure to implement all elements of the IEP, and, instead, must demonstrate that the school board
or other authorities failed to implement substantial or significant provisions of the IEP. This
approach affords local agencies some flexibility in implementing the IEP, but it still holds those
agencies accountable for material failures and for providing the disabled child a meaningful
educational benefit, Houston Independent School District v. Bobby R., 200 F.3d 341, 349 (5"
Cir. 2000). See Catalan ex rel E.C. v. District of Columbia, 478 F. Supp 2d 73, 75 (D.C.C.
2007).

The Hearing Officer must determine whether the deviations from the IEP’s stated
requirements are material. The IDEA is violated when a school district deviates materially from
a student’s IEP. And, the materiality standard does not require that the child suffer demonstrable
educational harm in order to prevail on a failure-to-implement claim. Rather, courts applying the
materiality standard have focused on the proportion of services mandated to those actually
provided, and the goal and import (as articulated in the IEP) of the specific service that was
withheld. See Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 57, 502 F.3d 811 (2007).

For period of approximately 6-8 weeks between Sep — Nov 2010, DCPS failed to provide
Student with 10 hours/week of specialized instruction consisting of 5 hours/week of inclusion
services and 5 hours/week of pull-out services. This was a material failure to implement the IEP
and Student was denied a FAPE. Although Student’s attendance records were not provided as
part of this record, Student was only absent or unavailable twice for behavioral support services
during this time period®' and the Hearing Officer infers that Student was present in school for
most of this time period.

DCPS also violated the IDEA by failing to provide Student with 6.5 hours of behavioral
support services; however, DCPS provided Student with 4 hours of compensatory behavioral
support services on 07/01/11. Petitioner failed to prove that DCPS” failure to provide the

2 Finding #2.
** Finding #1.
* Finding #6.
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remaining 2.5 hours of behavioral support services resulted in harm. Student had missed as
many sessions as he had received behavioral support services due to his absences from school.*?
Morcover, Student was not a behavior problem in school; he needed behavioral support services
in order to learn how to speak up and advocate for himself, and Student had made progress
towards or mastered his social emotional goals.”> Petitioner failed to meet her burden of proof
that Student was harmed and denied a FAPE as a result of 2.5 hours of missed behavioral support
services.

The third issue to be determined is whether DCPS denied Student a FAPE by failing to
invite and include Petitioner at the IEP meeting on 05/19/11.

The Hearing Officer determines that DCPS conducted the annual IEP review meeting on
05/19/11 without proper notice to Petitioner. The agreed upon meeting on 05/11/11 was
cancelled because DCPS could not convene a full IEP team. Pursuant to 34 C.F.R. 300.321,
Petitioner was entitled to have an IEP team that included the general education teacher and social
worker because Student participated in the general education curriculum and Student participated
in behavioral support services and these personnel were essential for proper educational
planning. Pursuant to 34 C.F.R. 300.322, DCPS must take proper steps to include Petitioner in
an IEP meeting, and that requires proper notice to Petitioner. The Hearing Officer determines
that DCPS failed to take the proper notice steps; instead DCPS hurriedly held the IEP review
meeting on 05/19/11 because team members were becoming scarce towards the end of the school
year and Student’s TEP was due to expire on 06/09/11; however, DCPS still had time to convene
a meeting that would allow Petitioner to participate. DCPS never offered to reconvene the
meeting because a full team could not be convened over the summer. The IEP that was
developed on 05/19/11 without Petitioner present again failed to include pull-out services, and
the record was clear that Student definitely needed pull-out services in mathematics.*
Petitioner’s right to participate in educational decision making was clearly denied and Student
was harmed because the IEP developed on 05/19/11 did not accurately reflect the services that he
needed to access the curriculum. Petitioner met her burden of proof that Student was denied a
FAPE,

The fourth issue to be determined is whether DCPS denied Student a FAPE by failing to
develop an IEP on 05/19/11 with 100% specialized instruction and by failing to provide a
placement that could implement such an IEP.

To the maximum extent appropriate, children with disabilities, including children in
public or private institutions or other care facilities, are to be educated with children who are
nondisabled; and special classes, separate schooling, or other removal of children with
disabilities from the regular educational environment occurs only if the nature or severity of the
disability is such that education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily. 34 C.F.R. 300.114(a)(2).

*? Finding #5.
¥ Finding #6.
% Findings #6, #8, #9.
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Petitioner alleged that Student required 100% specialized instruction because he is six
years behind grade level and a part-time IEP is insufficient to enable him to make academic
progress. Student was able to show some growth and academic progress during the 2010-2011
school year with less than a full-time IEP, He was able to function satisfactorily with inclusion
services in his English/Language Arts class and he was also able to participate satisfactorily in
his social studies class with no inclusion services when lessons were modified for him. Not only
was Student’s academic progress significantly hindered by his high absenteeism rate of at least
50% for the school year, his extremely high absenteeism rate makes it impossible to determine
exactly what level of services Student actually needs. Until Student’s attendance drastically
improves, it will be difficult for Petitioner to advocate successfully for a full-time IEP and
placement. Student must attend school regularly so that his performance with services can be
accurately measured. Petitioner failed to meet her burden of proof that Student required a full-
time IEP and placement.

The fifth and last issue to be determined is whether DCPS denied Student a FAPE by
failing to convene a meeting to determine Student’s placement for the 2011-2012 school year.

The placement is the setting and the location where the IEP is implemented. 34 C.F.R.
300.116. “Placement” refers to points along the continuum of placement options available for a
child with a disability, and “location” refers to the physical surrounding, such as the classroom in
which a child with a disability receives special education and related services. Public agencies
are strongly encouraged to place a child with a disability in the school and classroom the child
would attend if the child did not have a disability. However, a public agency may have two or
more equally appropriate locations that meet the child’s special education and related services
needs and school administrators should have the flexibility to assign the child to a particular
school or classroom, provided that the determination is consistent with the decision of the group
determining placement. School administrators have the flexibility to assigning a child to a
particular school or classroom, provided that the assignment is made consistent with the child’s
IEP and the decision of the group determining placement. Maintaining a child’s placement in an
educational program that is substantially and materially similar to the former placement is not a
change of placement. Comments to Federal Register, Vol. 71, No. 156. p. 46588-46589.

As early as December 2010, Petitioner was aware that Student’s school would be closing
at the end of the 2010-2011 school year and that Student would be relocated to another public
school. This was a school wide relocation,®® Although the initial notice to parents indicated that
class size at the newly designated school would likely exceed the class size at Student’s current
school, these concerns could have been ironed out at a meeting with DCPS. As it turns out, the
class size for Student at the school designated for Student to attend for the 2011-2012 school
year will be smaller than the class size at the school he attended this past year, Moreover, DCPS
presented credible evidence that the new school can provide the amount of inclusion and pull-out
services that Student would need. Petitioner failed to meet her burden of proof that a change of
placement occurred by DCPS changing the location of services to Langley.

% Finding #10, P-22, R-1.
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Summary

Petitioner proved by a preponderance of the evidence that Student was denied a FAPE
when DCPS failed to provide 10 hours/week of specialized instruction for approximately 8
weeks during the Fall of 2010 and when DCPS failed to invite and include Petitioner in the
annual IEP review meeting on 05/19/11. Petitioner did not prove that Student required a full-
time IEP or placement to receive educational benefit. Petitioner did not prove that Student was
harmed by not receiving 2.5 hours of behavioral support services.

“When a school district deprives a disabled child of free appropriate public education in
violation of the Individuals with Disabilities Education Act, a court fashioning “appropriate”
relief, as the statute allows, may order compensatory education, i.e., replacement of educational
services the child should have received in the first place.” The qualitative standard for
determining compensatory education is that “compensatory awards should aim to place disabled
children in the same position they would have occupied but for the school district’s violations of
IDEA.” Reid v. District of Columbia, 43 IDELR 32 (2005).

In this case, the measurement of harm to Student as a result of 8 weeks of missed
specialized instruction was elusive because Student had an extremely high absenteeism rate for
the school year and hlS academic achievement levels could not be assessed at the end of the year
due to his absences.’® Insofar as Student is entitled to compensatory education, a day for day
calculation for missed services will be utilized because there is no other reliable instrument of
measure available.

ORDER

(1) DCPS shall begin scheduling efforts to convene an IEP meeting with all necessary
personnel, with proper notice to Petitioner, to review and revise Student’s IEP, within 5 business
days of the date of this Order;

(2) DCPS shall convene the meeting described in (1) above, within 30 calendar days;

(2) No later than 10 business days from the date of this Order, DCPS shall provide to
Petitioner, through Petitioner’s Attorney, authorization for funding for 80 hours of independent
tutoring in academics as compensatory education for missed specialized instruction from Sep —

Nov 2010; and

(4) Any delay by Petitioner or Petitioner’s representatives shall extend any deadline for
DCPS, day for day.

All other requests for relief are DENIED.

IT IS SO ORDERED.

¥ SET.
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

Date: August 27, 2011 [ Virginia A. Dietrich
Hearing Officer
Copies to:

Petitioner’s Attorney: Alana Hecht, Esq. (electronically)
DCPS’ Attorney: Laura George, Esq. (electronically)
DCPS (electronically)

SHO (electronically)
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., Second Floor
Washington, DC 20002

Parents on behalf of )
STUDENT,' ) Case Number; - %
) o
Petitioners, ) ‘Hearing Date: August 4,2011 ;o
) Room 2003 oo e
v. ) ™ :
) Pt fgs
THE DISTRICT OF COLUMBIA ) =
PUBLIC SCHOOLS, ) =
) Hearing Officer: Frances Raskin py i
Respondent. ) i

HEARING OFFICER DETERMINATION

L JURISDICTION

This proceeding was invoked in accordance with the rights established under the
Individuals With Disabilities Education Improvement Act of 2004 (“IDEIA”), and its
implementing regulations at 20 U.S.C. §§ 1400 et seq., Title 34 of the Code of Federal
Regulations, Part 300; and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

IL. BACKGROUND

Petitioners are the parents ofa  -year-old student (“Student”) with a disability who
attends a public elementary school in the District of Columbia. On June 13, 2011, Petitioners
filed a Due Process Compliant (“Complaint”) against the District of Columbia Public Schools
(“DCPS”) pursuant to the IDEA.

On June 14, 2011, this Hearing Officer was appointed to preside over this case. On July
14, 2011, Respondent DCPS filed a response to the Complaint (“Response”).” Respondent filed
its Response twenty-one days after the deadline established in IDEA.’

! Personal identification information is provided in Attachment A.
2 Respondent has not challenged the sufficiency of the Complaint, although counsel for DCPS
asserted that the Complaint was insufficient because Petitioners had not previously made written
requests for a dedicated aide for the Student, the alleged denial of which is the primary issue she
raises in the Complaint. This Hearing Officer then informed counsel for DCPS that she





The parties participated in a resolution meeting on June 29, 2011. The parties agreed to
continue to work to resolve the Complaint through the thirtieth day of the resolution period. The
parties agreed that the forty-five day, due process hearing timeline began on July 14, 2011.

On July 15, 2011, this Hearing Officer held a prehearing conference in which Alana
Hecht, counsel for Petitioners, and Daniel McCall, counsel for Respondent DCPS, participated.
On July 18, 2011, this Hearing Officer issued a prehearing conference summary and order.

The due process hearing convened at 9:30 a.m. on August 4, 2011. At the outset of the
hearing, this Hearing Officer entered the parties’ respective five-day disclosures into evidence.!
After the parties provided opening statements, Petitioner A testified and presented two witnesses,

- the Student’s former educational advocate (“Educational Advocate A”) and his current
educational advocate (“Educational Advocate B”). Respondent then presented one witness, the
Special Education Coordinator (“SEC”) of the DCPS school the Student attends. After the
parties presented oral closing arguments, the hearing concluded at 3:30 p.m. on August 4, 2011,

III. ISSUES PRESENTED

This Hearing Officer certified the following issue for adjudication at the due process
hearing:

Whether DCPS denied the Student a free, appropriate, public education (“FAPE”) by
failing to provide him a dedicated aide for the past two years to assist him in daily functioning,
including fine motor tasks such as holding a pencil, communication, and toileting.

Petitioners seek relief in the form of an order requiring DCPS to amend the Student’s
individualized educational program (“IEP”) to specify that he is to receive the services of a

understood that DCPS had missed the timeline for filing a notice of insufficiency. See 34 C.F.R.
§ 300.508 (d) (due process complaint must be deemed sufficient unless the party receiving the
due process complaint notifies the hearing officer and the other party in writing, within 15 days
of receipt of the due process complaint, that the receiving party believes the due process
complaint does not meet the requirements of IDEA).

* If DCPS has not sent a prior written notice under 34 C.F.R. § 300.503 to the parent regarding
the subject matter contained in the parent's due process complaint, DCPS must, within 10 days of
receiving the due process complaint, send to the parent a response that includes (i) an
explanation of why the agency proposed or refused to take the action raised in the due process
complaint; (ii) a description of other options that the IEP Team considered and the reasons why
those options were rejected; (iii) a description of each evaluation procedure, assessment, record,
or report the agency used as the basis for the proposed or refused action; and (iv) a description of
the other factors that are relevant to the agency's proposed or refused action. 34 C.F.R. 300.508
(¢). During the prehearing conference, counsel for DCPS asserted that no responsive pleading
was required because DCPS had issued a prior written notice. However, counsel for DCPS
failed to identify or produce any such notice.

! This Hearing Officer entered into evidence Petitioners’ Exhibits 1-26, inclusive, and
Respondent’s Exhibits 1-3, inclusive.





dedicated aide. Petitioners also seek compensatory education in the form of independent
behavioral therapy for the Student.

V.  FINDINGS OF FACT

1. The Student is years old and was in the grade at a DCPS clementary
school (“DCPS School”) during the 2010-2011 school year5 The Student has attended the
DCPS School since the beginning of the 2007-2008 school year.®

2. The Student’s full-scale IQ is 40, which is in the mentally deficient range and
below the first percentile of chlldren his age.” The Student has unusual difficulty comprchending
and completing schoolwork.® He has deﬁcns in all academic areas, and his academic functioning
is generally below the kindergarten level.”

3. The Student is at-risk for hyperactivity, '’ attentwn problems, ! ag ession,"? and
conduct problems.'* The Student also is at-risk for depression'? and withdrawal. When he was
younger, he was a head banger and continually struck his head against a hard surface.'®

4, The Student’s adaptive skills are at-risk, as are his leadership, study skills, and
social skills."’ The Student has clinically significant impaired functional communication, and
demonstrates unusually poor expressive and receptive communication skills.'”® He also has
extremely low expressive and receptive vocabulary skills.'”

5. He has very low visual-motor functioning, equal to his IQ expectations.”* He has
below average fine-motor manipulation skills and very low visual-motor integration skills.?!

* Testimony of Petitioner A.
S petitioner Exhibit 13 at 2 (May 11, 2007 Prior Notice).
7 Petitioner Exhibit 21 at 3, 8 (June 2, 2008, Confidential Report of Psychological Evaluation).
’Sl"he average IQ score is 100 (with a range of average of 90-109). Id.
Id. at7.
? Id. at 8; Petitioner Exhibit 22 at 3 (April 9, 2008, Educational Evaluation); testimony of
Petitioner.
1% Petitioner Exhibit 21 at 6.
Y1d at7.
214 at6.
B
"1
P Id. at7.
1 1d. at 2.
V1.
'8 Jd.; Petitioner Exhibit 20 at 5 (October 7, 2008, Speech-Language Evaluation).
1% Petitioner Exhibit 20 at 3.
20 petitioner Exhibit 21 at 7.





This may affect his ability to perform classroom activities and self-help tasks successfully.” He
has very low visual perceptual abilities, which may impact on his ability to perform certain math
skills and reading/language and handwriting development,®

6. The Student’s current IEP provides that he is to receive 25.5 hours per week of
specialized instruction, sixty minutes per week of speech-language thera]tz)y, and sixty minutes
per week of occupational therapy outside the general education setting.” The IEP contains .
annual goals and short-term objectives in mathematics, reading, adaptive/daily living skills,
communication/speech and language, and motor skills/physical development.® The IEP also
provides that the Student was to receive extended school year services from June 18, 2011, to
August 12, 2011.° The IEP states the Student does not require a dedicated aide.*” Petitioner
cannot recall whether she indicated on the IEP that she agreed with its contents.*®

7. On April 21, 2009, DCPS convened a meeting of the Student’s IEP team to
discuss his location of services for the 2009-2010 school year to the DCPS School due to the
change in his disability classification from developmentally disabled to intellectual disability.”
At the meeting, Petitioner A and Advocate A requested that the Student be provided a dedicated
aide during the 2009-2010 school year.® The Student’s teacher stated that she did not believe
the Student needed a dedicated aide.**

8. Petitioner spoke to the Special Education Coordinator at the DCPS School when
she enrolled him at the beginning of the 2009-2010 school year.”” She again requested a
dedicated aide for the Student.’ Petitioner was concerned about the Student’s safety and the

*! Petitioner Exhibit 19 at 6 (October 11, 2008, Occupational Therapy Evaluation). Visual motor

integration involves the process of interpreting information, giving meaning to what is seen, and

glzlen making the appropriate motor responses in relation to the information obtained visually. 7d.
Id.

2 Id. at4.

** Petitioner Exhibit 9 at 8-9 (January 19, 2011, IEP).

2 1d. at 2-7,

*Id. at 11-12,

2 Id. at 9.

?® Testimony of Petitioner. See also Petitioner Exhibit 9 at 1 {(copy of IEP without check mark

next to sentence stating that Petitioner agrees with the contents of the IEP) with Petitioncr

Exhibit 9 at 13 (copy of IEP containing check mark next to sentence stating that she agrees with

contents of IEP),

* Petitioner Exhibit 18 at 1 (April 21, 2009, DCPS MDT/Placement Meeting Notes). See also

Petitioner Exhibit 23 at 1 (January 18, 2008, IEP) (reflecting disability classification of DD).

* Petitioner Exhibit 18 at 2 (DCPS Meeting Notes); /d. at 5 (April 21, 2009 Advocate A’s

Notes).

*! Petitioner Exhibit 18 at 2.

32 Testimony of Petitioner.

** Id.; testimony of Educational Advocate A.






- safety of others.®® Petitioner hoped that the Student would cease behaviors such as
others.”®

9. The Special Education Coordinator informed Petitioner A that DCPS would
consider Petitioner’s request for an aide after it reviewed the Student’s progress and determined
whether he had shown any improvement in his behavior.”® The Special Education Coordinator
stated that DCPS would reconsider the request to provide the Student a dedicated aide upon any
request from Petitioner A, the Student’s teacher, or any person w who was working with the
Student and recommended a greater level of support for him.

10. At the meeting to review the Student’s first thirty days at the DCPS School,
Petitioner A did not renew her request for a dedicated aide because the DCPS School had
implemented some strategies that she and Educational Advocate A thought would address the
Student’s behaviors.”®

11.  On February 22, 2010, DCPS convened a meeting of the Student’s IEP team to
address Petitioner A’s concerns regarding the Student’s behavior.”® The Student’s general
education teacher reported that the Student had difficulties staying focused.*® She stated that the
Student also had difficulties with soc1al1zat10n was hesitant to participate in activities, and
needed to work on his social skills."' The teacher stated that, when asked to participate in a
required educational task, the Student’s behaviors were very inconsistent.*

12. The special education teacher stated that the Student often became extremely
upset with his classmates, engaged in spitting, acted out, and was disrespectful.¥ She reported
that ignoring the Student or implementing time-outs was unsuccessful as he exploded, took off
his clothes, engaged in spitting, and put his toes in his mouth.**

13, At the February 22, 2010, meeting, Petltloner A reported that the Student got
upset when he had to put a toy down to get dressed.*’ Petitioner A stated that, when he is not
allowed to do preferred activities, at home and at school, the Student strips off his clothing.*® She
reported that the Student at times was very defiant, engaging in hitting, kicking, spitting on the

2: Testimony of Educational Advocate A.
Id
* Testimony of Educational Advocate A.
3 g
3 1d. :
* Petitioner Exhibit 15 at 1 (February 22, 2010, DCPS MDT Meeting Notes); Petitioner Exhibit
15 at 4 (February 22, 2010, Educational Advocate A’s Notes); testimony of Educational
Advocate A.
Y 1d. at 4.
1
2 1d.
43 Id
M Id. at 6.
' 1d. at 4.
®1d.






floor, and climbing furniture, which was a safety hazard.’ These tantrums lasted thirty to forty-
five minutes at a time and were trlggered by a transition from one activity to another.*® His
behavior worsened in the afternoon. 9

14. - Petitioner also reported that the Student interpreted hugs as hitting.”® He didn’t
like to be touched.”' She informed the team that the Student nceds a lot of praise and attention
but has difficulty with the imposition of consequences for his inappropriate behavior.’* The
Student has difficulty communicating his emotions and explaining what happened to upset him.*
She stated that she hoped the Student would receive counseling to help with his behavioral
difficulties.>*

15. At the February 22, 2010, meeting, the school psychologist recommended several
strategies to assist the Student.>® These strategies included a visual schedule, time prompts in
advance of transitions, and allowing the Student to leave early to an activity.® The psychologist
recommended that the Student’s teacher kee_P lessons basic, break down the lessons into small
tasks, and review the lessons immediately.>’ She also recommended that the teacher institute
consequences that include a time out of three minutes, with a timer, and ensure she is consistent
with consequences and corrections.®® Finally, the psychologist suggested that the teacher review
the rules and expectatlons with the Student, reward good behavior, and use other students and
models of good behavior.™

16.  Petitioner and Advocate A informed the IEP team that they were very pleased
with the proposed educational strategies.®® The DCPS members of the IEP team also agreed with
the proposed strategies.”' The IEP team agreed that there was no need to make any changes to
the Student’s IEP.*

17. On October 15, 2010, DCPS convened a meeting of the Student’s IEP team to
review his academic performance and review and revise the Student’s IEP.®® Petitioner attended

)

B Id.

¥ Id.

N 1d ats.

SU1d. at 6.

21d.at 1.

P 1d até.

*Id. .

5 1d at 2.
56 1d at 7.

T 1d.

B Id.

¥ 1d.

14 at 2,

ol 1.

2 1d.

* Petitioner Exhibit 14 at 1 (October 15, 2010, IEP Mecting Notes).






the IEP meeting unaccompanied by an educational advocate.®* Petitioner stated that she was
very pleased with the progress the Student was making and the services he was receiving ®’
Petitioner informed the IEP team that the Student was exhibiting this progress at home as well.%

18. At the October 15, 2010, IEP meeting, the Student’s IEP team revised his TEP.”’
The team agreed that the Student would receive 25.5 hours per week of specialized instruction
outside the general education sctting.®® The team also agreed that the Student would receive
sixty minutes per week of occupatlonal therapy and sixty minutes per week of speech-language
pathology in a small setting.®

19. On February 10, 2011, the Student broke his hand while at school.”® He came
home from school saying his hand was hurt.”' By the next morning, his hand was
When Petitioner A took the Student to the emergency room, she learned his hand
The Student told her that

20.  When Petitioner a confronted the DCPS School staff about the incident in which
the Student broke his hand, no one on the staff admitted knowing anything about the incident.”
The Special Education Coordinator told Petitioner A that no one had witnessed the incident.”

21.  On March 1, 2011, while the Student was in the computer lab, the Classroom
Aide turned off the Student s laptop computer after he refused to allow anyone to assist him on
the computer.”” The Student responded by cursing and calImg the aide derogatory names.”® He
then tried to leave the classroom.”” When the aide stood in front of the classroom door to
prevent the Student from leaving,
aide and When the Special Educatlon Teacher tried to talk to the Student to
calm him down, Classroom Aide and

“1d.

 1d at 2.

Id

7 Id. at 7-18.

% Id. at 15.

69 14

70 Testimony of Petitioner A; Petltloner Exhibit 8 at 2 (Children’s National Medical Center

Patlent Itinerary) (showing that Student was admitted to hospital on February 11, 2011).
7! Testimony of Petitioner A.

7 g

Brd

" Id,

75 I(j.

76 Id

" Petitioner Exhibit 2 at 1 (March 1, 2011, incident report).

g

7.

.

Sl yd.

2 Id. at 1-2,






hit her when she did not allow him to take the computer out of the room.® The Student then ran
from the classroom,

22.  After he returned to the computer lab, he continued his When the
Special Education Teacher to call his grandmother (Petitioner A), the Student again
used He then took his He ten started -

After the Classroom Aide took the paper from him, the Student started
After a security ofﬁcer arrived, the Student calmed down, apologized to the Classroom
Aide, and gave her a hug.”

23.  During the 2010-2011 school year, the Student’s behavioral difficulties
escalated.”’ Previously, the Student also did use or run out of the classroom.”’ The
Student how regularly uses % The March 1, 2011,
incident was the first time he took off his shoes and

24.  During the first three quarters of the 2010-2011 school year, the Student was
performing below basic in all academic areas.”® He required frequent prompting to follow
directions, complete class work on time, work with others or cooperate, use time wisely, and
make an effort.”’ He rarely participated in class discussion.*®

25. Over the past two school years, the Student’s IEP goals and objectives have
remained constant.”® The Student still cannot count to ten or recite the alphabet ' Bven with
prompting and support, the Student has not mastered his IEP goals in two years.’

B 1d at2.
“rd
% Id.
%6 Id. at 2-3.
1d at 3.
B 1d
®1d.
" Id.
*I Testimony of Petitioner A.
o2 Testimony of Educational Advocate A.
% Petitioner Exhibit 2 at 4. The Student regularly calls people and Id. at 3-4.
He uses statements such as and Id at4.
1d.
P Id,
zj Petitioner Exhibit 3 at 1 (DCPS Fourth Grade Report Card).
"
% Testimony of Educational Advocate A.
©rd
101 pq






26.  His behavioral difficulties also have remained roughly the same during this
The Student is unable to manage a toileting routine and regularly wets himself during
Although he can undress himself, he cannot dress himself.'*

102
103

time.
class.

27. A behaviorist is a certified behavior analyst who can utilize specific behavior
modification and prompts to help a student relearn proper behavior and unlearn improper
behaviors using scientific methods.'”  Behaviorists work with students on all levels of
functioning, whether verbal or nonverbal.'® A behaviorist also may collaborate with the IEP
team so the team can implement strategies in school and collaborate with the parent to help her
implement these strategies in the home.'”” A behaviorist can provide behavior modification and
social skills training to the Student, assist Petitioners with the Student’s behavioral issues at
~ home, and collaborate with the Student’s teachers and service providers in the school setting.'"

28.  Petitioner A was a credible witness. She provided forthright testimony about the
Student’s behavioral difficulties and low academic and adaptive functioning,

29.  Educational Advocate A was a credible witness. She provided forthright
testimony about Petitioner A’s request for a dedicated aide, including that she and Petitioner
agreed that a dedicated aide was not necessary for the 2009-2010 school year in light of the
strategies proposed by the DCPS psychologist. She had an excellent command of the history of
the Student’s academic performance and behavioral difficulties,

30.  The Special Education Coordinator was not a credible witness. She attacked the
veracity of Petitioner A regarding the Student’s broken hand, while providing no credible
alternative explanation. She also was combative on cross-examination and refused to answer the
questions posed to her.

V. CONCLUSIONS OF LAW

The burden of proof is properly placed upon the party seeking relief.'” Under IDEA, the
Petitioner must prove the allegations in the due process complaint by a preponderance of the
evidence.''® The burden of showing something by a preponderance of evidence simply requires
the trier of fact to believe that the existence of a fact is more probable than its nonexistence

102 Id.
' Id.; testimony of Petitioner A.
104 ld
1% Testimony of Educational Advocate A.
106
Id.
107 pg
1% Petitioner Exhibit 26 at 2 (July 28, 2011, Compensatory Education Plan).
"9 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005). _
920 U.S.C. § 1415 (i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).






before she may find in favor of the party who has the burden of persuasion.''" In other words,
preponderance of the evidence is evidence that is more convincing than the evidence offered in
opposition to it.''? Unlike other standards of proof, the prgponderance standard allows both

except that when the evidence is

parties to share the risk of error in roughly equal fashion,'
114

evenly balanced, the party with the burden of persuasion must lose.

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.'’> FAPE is defined as “speciall?/
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.™ '°
FAPE “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit from
the instruction,”'"’

DCPS 1s obligated to provide a FAPE “for all children residing in the state between the
ages of 3 and 21, inclusive.”’'® In deciding whether DCPS provided the Student a FAPE, the
inquiry is limited to (a) whether DCPS complied with the procedures set forth in IDEIA; and (b)
whether the Student’s IEP reasonably calculated to enable the Student to receive educational
benefits.' '

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.'?® In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.'*!

"V Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted). :

"2 Greenwich Collieries v. Director, Office of Workers’ Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).

"* Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

% Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994).

1520 U.S.C. §§ 1400(d)(1)(A),1412(a)(1).

"$20 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

7 Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

834 CF.R. § 300.101.

' Rowley at 206-207.

12020 U.S.C. § 1415 (DGXE)ii).

2! Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). Accord, Kruvant v. District of Columbia, 99 Fed. Appx. 232, 233
(D.C. Cir. 2004) (denying relief under IDEA because "although DCPS admits that it failed to
satisfy its responsibility to assess {the student] for IDEA eligibility within 120 days of her
parents' request, the {parents] have not shown that any harm resulted from that error").
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VI. DISCUSSION

A, Petitioners Established by a Preponderance of the Evidence that DCPS
Denied the Student a FAPE by Failing to Provide Him a Dedicated Aide during the 2010-
2011 School Year.

The IEP is the centerpiece of special education delivery system.'” The adequacy of the

student’s IEP is determined by whether the student has “access to specialized instruction and
related services which are individually designed to provide educational benefit to the
handicapped child.”'** IDEA does not require that the services provided maximize each child’s
potential.'**

In developing an IEP, the IEP team must consider the strengths of the child; concerns of
the parents for enhancing the education of the child; the results of the initial or most recent
evaluation of the child; and the academic, developmental, and functional needs of the child.'*’
An IEP must include a statement of the child's present levels of academic achievement and
functional performance, including how the child's disability affects the child's involvement and
progress in the general education curriculum.'?® The services provided to the child in the IEP
must address all of the child’s identified special education and related services and must be based
on the child’s unique needs and not on the child’s disability.'?’

Here, Petitioner A first requested a dedicated aide on April 21, 2009, when the DCPS IEP
team decided to change the Student’s location of services to the DCPS School.'® At the outset of
the 2009-2010 school year, Petitioner A did not renew her request for a dedicated aide because
the DCPS School had implemented some strategies that she and Educational Advocate A thought
would address the Student’s behaviors, Petitioners failed to renew this request at any time
thereafter, including after the Student was injured at school and the incident in the computer lab.

Nonetheless, the Student’s need for a dedicated aide was evident throughout the 2010-
2011 school year. On February 10, 2011, the Student broke his hand after another student
pushed him down. The Student had regular tantrums during which he used
During the incident in the computer lab in March 2011, the
Student’s behaviors escalated to taking off his shoes,

Thus, DCPS should have provided the Student a dedicated aide during the 2010-2011
school year for his safety and the safety of others. Because DCPS failed to provide the Student a

122 Lillbask ex rel. Mauclaire v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal
qzuotation marks omitted).

' Rowley, 458 U.S. at 201 (1982).

124 1d. at 198.

12334 C.F.R. § 300.324 (a).

' 34 C.F.R. § 300.320 (a) (1); 5 D.C.M.R. § 3007.2 (a).

127 D.C. Mun. Reg. tit. 30 § 3002.1(D).

128 Any claim arising out of this meeting is barred by the two-year statute of limitations.
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dedicated aide, his behavior escalated. As a result of his behaviors, the Student made no

academic or behavioral progress during the 2010-2011 school year.'”

Thus, Petitioners proved by a preponderance of the evidence that DCPS denied the
Student a FAPE by failing to provide him a dedicated aide during the 2010-2011 school year.

C. Petitioners Proved that the Student is Entitled to Compensatory Education.

Where a school system fails to provide special education or related services to a
disabled student, the student is entitled to compensatory education, “‘i.e., replacement of
educational services the child should have received in the first place.”"”" Because compensatory
education is a remedy for past deficiencies in a student's educational program, a finding as to
whether a student was denied a FAPE in the relevant time period is a “necessary prerequisite to a
compensatory education award.”'*!

This inquiry is only the first step in determining whether the Student is entitled to
compensatory education. A compensatory education award is an equitable remedy that “should
aim to place disabled children in the same position they would have occupied but for the school
district’s violations of the IDEA.”'* A compensatory education “award must be reasonably
calculated to provide the educational benefits that likely would have accrued from special
education services the school district should have supplied in the first place.”"**This standard

- “carries a qualitative rather than quantitative focus,” and must be applied with “[f]lexibility

rather than rigidity.”'**

A Petitioner certainly need not “have a perfect case to be entitled to a compensatory
education award.” Rather, once a Petitioner has established that she is entitled to an award, a
hearing officer may not simply refuse to grant one.'>® Some students may require only short,
intensive compensatory programs targeted at specific problems or deficiencies.”*® Others may
need extended programs, perhaps even exceeding hour-for-hour replacement of time spent
without FAPE."

129 petitioner failed to prove that the Student was capable of making academic progress given his
extremely low cognitive functioning. However, the Student may have made behavioral progress
had his behavioral difficulties been addressed.

"% Reid v. District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005).

BU Peak v. District of Columbia, 526 F. Supp. 2d 32, 36 (D.D.C. 2007).

32 Reid, 401 F.3d at 518, 523,

'3 1d. at 524. |

134 d

Y3 Stanton v. District of Columbia, 680 F. Supp. 2d 201, 207 (D.D.C. 2010).

1% Reid, 401 F.3d at 524.

Y7 Id. See also Thomas v. District of Columbia, 407 F.Supp.2d 102, 115 (D.D.C. 2005) (noting
that it is conceivable that no compensatory education may be required for a denial of FAPE if,
for example, the student would not benefit from the additional services).
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Here, Petitioners have requested compensatory education for denials of FAPE from June
2009 through June 2011 due to the failure of DCPS to provide the Student a dedicated aide :
during this time. If the Student had received a dedicated aide during the 2010-2011 school vear,
when his behavior escalated, the Student would have gained social skills and made behavioral
progress. Instead, the Student’s behavior deteriorated to the point where he was a danger to
himself and others.

Thus, the Student is entitled to compensatory education for the denial of FAPE during
this time. Providing the Student two hours per week with a certified behaviorist for 20 weeks
will allow the Student an opportunity to gain the behavioral skills he otherwise would have
obtained if he had had a dedicated aide during the 2010-2011 school year. In other words, these
services will put the Student in the place where he would have been but for the denial of FAPE.

ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 27th day of
August 2011, it is hereby:

ORDERED that DCPS shall provide the Student a dedicated paraprofessional aide
throughout the school day to assist with instructing the Student and his completion of
assignments, managing his behavior, and attending to his toileting needs, for the 2011-2012
school year; and

IT IS FURTHER ORDERED that DCPS shall provide the Student compensatory
education, in the form 40 hours of services (two hours of service every week for twenty weeks)
with an independent certified behaviorist, of Petitioners choosing, at a rate not to exceed an
hour. :

By: [s!_Frances Raskhen
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 1415(i)}(2).

Distributed to: :
Alana Hecht, Attorney at Law
Daniel McCall, Attorney at Law
Student Hearing Office

DCPS
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., Second Floor
Washington, DC 20002

Parents on behalf of )
STUDENT,' ) Case Number:
)
Petitioners, ) Hearing Date: August 2, 2011
) Room 2006
V. )
)
THE DISTRICT OF COLUMBIA )
PUBLIC SCHOOLS, )
) Hearing Officer: Frances Raskin
Respondent. )

HEARING OFFICER DETERMINATION
I JURISDICTION

This proceeding was invoked in accordance with the rights established under the
Individuals With Disabilities Education Improvement Act of 2004 (“IDEIA”), and its
implementing regulations at 20 U.S.C. §§ 1400 et seq., Title 34 of the Code of Federal
Regulations, Part 300; and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

II. BACKGROUND

Petitioners are the parents of an wyear-old, special education student who attends a
District of Columbia elementary school. On June 6, 2011, Petitioners filed a Due Process
Complaint Notice (“Complaint”) against the District of Columbia Public Schools (“DCPS”)
pursuant to IDEA.

On June 8, 2011, this Hearing Officer was appointed to preside over this case. On June
21, 2011, Respondent DCPS filed a response to the Complaint (“Response”). Respondent filed
its Response three days after the deadline established in IDEA.*

! Personal identification information is provided in Attachment A.

2 If DCPS has not sent a prior written notice under 34 C.F.R. § 300.503 to the parent regarding
the subject matter contained in the parent's due process complaint, DCPS must, within 10 days of
receiving the due process complaint, send to the parent a response that includes (i) an
explanation of why the agency proposed or refused to take the action raised in the due process






The parties participated in a resolution meeting on June 17, 2011. The parties were
unable to resolve the Complaint but agreed to continue to work to resolve the Complaint through
the end of the thirty-day resolution period. Thus, the resolution period ended on July 6, 2011.
The parties agreed that the forty-five day, due process hearing timeline began on July 7, 2011.

On July 18, 2011, this Hearing Officer held a prehearing conference. Marlon Charles,
counsel for Petitioners, and Victoria Healy, counsel for Respondent DCPS, participated in the
prehearing conference. On July 19, 2011, this Hearing Officer issued a prehearing conference
summary and order.

The due process hearing convened at 10:00 a.m. on August 2, 2011.* At the outset of the
hearing, this Hearing Officer entered the parties’ respective five-day disclosures into evidence.’

After the parties provided opening statements, Petitioners testified and presented one
witness. Respondent then presented two witnesses. After the parties presented oral closing
arguments, the hearing concluded at 3:00 p.m. on August 2, 2011.

III.  ISSUES PRESENTED

This Hearing Officer certified the following issues for adjudication at the due process
hearing:

A. Whether Respondent denied the Student a free, appropriate, public education
(“FAPE”) by failing to timely identify the Student as a student with a disability, conduct
evaluations of the Student in all areas of suspected disability, and determine her eligibility for
specialized instruction and related services; and

B. Whether Respondent denied the Student a FAPE by failing to provide her an
appropriate individualized educational program (“IEP”) on May 27, 2011, that includes a
behavioral intervention plan (“BIP”) and provides psychological counseling to address her
behavioral difficulties.

Petitioners request relief in the form of an order directing DCPS to fund an independent
FBA and BIP, revise the Student’s IEP to include the BIP and provide the Student psychological

complaint; (ii) a description of other options that the IEP Team considered and the reasons why
those options were rejected; (iii) a description of each evaluation procedure, assessment, record,
_or report the agency used as the basis for the proposed or refused action; and (iv) a description of
the other factors that are relevant to the agency's proposed or refused action. 34 C.F.R.
300.508(e).
3 July 18, 2011, was the first date that both counsel were available for the prehearing conference.
4 Although both counsel and this Hearing Officer timely appeared for the due process hearing,
neither Petitioner was available until 9:54 a.m., when the Father arrived after taking care of an
issue at his job.
5 This Hearing Officer entered into evidence Petitioners’ Exhibits 1-10, 14, and 15. Petitioners
withdrew Exhibits 11, 12, and 13. This Hearing Officer entered into evidence Respondent’s
Exhibits 1-7.






counseling, and provide the Student compensatory education in the form of tutoring, counseling
or other behavioral support services.

V. FINDINGS OF FACT

1. The Student is years old and in grade at a DCPS elementary school
(“DCPS School”) that she has attended at least since the second grade.®

2. During the 2008-2009 school year, when the Student was in third grade, she
participated in the DC-CAS, which is standardized testing administered to all third-grade,
District of Columbia students.” The testing results showed that the Student performed below
basic in reading and math.® Her accuracy on the three reading content areas was between 11
percent and 27 percent.” Her accuracy on the five mathematic content areas was between 26
percent and 32 percent.'

3. During the 2008-2009 school year, the Student’s mother (“Petitioner A”)
expressed concern to the Student’s third-grade teacher that the Student was performing below
her age and grade level in reading and math.'' Petitioner asked the third-grade teacher to ensure
that the Student was evaluated for special education.'> The third-grade teacher responded that he
did not think the Student needed special education."

4. During the 2008-2009 school year, the Student rarely followed directions,
completed class work on time, worked well with others, or cooperated.'* She rarely used her

time wisely, completed and returned her homework, participated in class discussion, or made an
effort.!®

5. At the end of the first quarter of the 2008-2009 school year, the Student’s teacher
reported on the Student’s third-grade report card that her inability to control her actions and
excessive talking are affecting her ability to complete her work satisfactorily.'® The teacher
stated that the Student was reading at a first-grade level and struggled with basic comprehension

% Testimony of the Student’s mother (“Petitioner A”); Petitioner Exhibit 2 at 1 (March 22, 2011,
Report of Confidential Psychological Evaluation).
7 Testimony of the Student’s father (“Petitioner B”).
8 Petitioner Exhibit 6 at 1 (Student Report of individual results on April 20, 2009, DC-CAS).
’Id. at 2.
1d. at3.
' Testimony of Petitioner A.
" 1d.
P 1.
:: Petitioner Exhibit 8 at 1 (DCPS Third Grade Report Card).
Id.
'® Petitioner Exhibit 8 at 3.





and vocabulary.'” She reported that, in math, the Student lacks basic number sense and struggles
with place value and addition and subtraction.'®

6. At the end of the second quarter of the 2008-2009 school year, the Student’s
teacher reported on the Student’s third-grade report card that her low motivation and inability to
stay on task and follow directions have prevented her from moving past a first-grade reading
level." The teacher reported that the Student scored below 50 percent in the math and reading
standards.?

7. At the end of the third quarter of the 2008-2009 school year, the Student’s teacher
reported on the Student’s third-grade report card that she continued to struggle on basic math and
reading concepts at the third-grade level.>' The teacher reported that the Student’s 1nab111ty to
follow directions and stay on task during math prevented her from completing work.”> The
teacher reported that the Student had reached only the second grade level in reading and was not
prepared to be a successful fourth-grade student.

8. By the end of the 2008-2009 school year, the Student had failed to master any of
her academic subjects.?* She was performing at the beginning or developing level in reading,
Enghsh and language arts.”” In mathematics, she was performing at the beginning or developmg
level in eight of ten topics.® She mastered the other two math topics.”” Her performance in
science was scattered, ranging from secure in some topics to developing in others.”® In social
studies, the Student failed to master four of five topics.” She failed to master any topics in art,
health, and physical education.’® This shows that the Student consistently failed to make
progress during the 2008-2009 school year.”!

9. At the end of the fourth quarter of the 2008-2009 school year, the Student’s
teacher reported that she required reading intervention to bring her to grade level as she
performed at a second-grade level.>? The teacher reported that the Student’s score in reading and

7 1d.

B1d.

Y1

21d.

21,

22 I d

23 Id

24 petitioner Exhibit 8 at 1.
B Id.

26 1d.

1.

B 1d.

PId at2.

07d.

> Testimony of Advocate.
32 petitioner Exhibit 8 at 3.






math on her final exams was 40 percent.® The teacher recommended that the Student be
retained in the third grade.** Yet, DCPS promoted the Student to the fourth grade.”

10. At the beginning of the 2009-2010 school year, when the Student started fourth
grade, Petitioner A asked the Student’s teacher to make sure the Student receives extra assistance
in reading and math.*® The Student never received this assistance.’” Petitioner also asked the
school social worker to ensure that the Student was evaluated for special education.”® DCPS did
not respond to this request.*’

11. At the end of the second quarter of the 2009-2010 school year, the Student’s
teacher reported that the Student was not making adequate progress.*’

12.  In the third quarter of the 2009-2010 school year, the Student participated in the
DC-CAS examination.*' The testing results showed that the Student’s accuracy on the three
reading sections of the test was between 18 percent and 32 percent.*” Her accuracy on the five
mathematic sections was between 21 percent and 63 percent.* These results were “below basic”
in reading and math.** Below basic is the lowest possible achievement level on the DC-CAS
examination.” After Petitioner B was informed of the Student’s performance on the DC CAS,
he raised concerns with her teacher.*¢ '

13. At the end of the third quarter of the 2009-2010 school year, the Student’s teacher
again reported that the Student was not making progress as expected in grade four.*’ At the end
of the fourth quarter, the teacher recommended that the Student attend summer school to build on
her reading and math skills.*®* The teacher also recommended that the Student Support Team
review the Student’s records and provide her additional services the next school year.”

.
*Id.
% See Petitioner Exhibit 9 (DCPS Fourth Grade Report Card) (showing that the Student was in
the fourth grade during the 2009-2010 school year).
36 . s
Testimony of Petitioner.
1.
*rd
*Id.
*0 Petitioner Exhibit 9 at 3.
*! Petitioner Exhibit 5 at 1 (Student Report of individual results on April 18, 2010, DC-CAS).
2 1d at2.
“Id. at 3.
“d.
* Testimony of Advocate.
%6 Testimony of Petitioner B.
*7 Petitioner Exhibit 9 at 3.
48
Id.
Yd.





14. By the end of the 2009-2010 school year, the Student had failed to master any of
her academic subjects.® She was performing at the begmnmg or developing level in every
subject, including reading, English and language arts, math, science, and social studies.’' This
shows that the Student consistently failed to make adequate progress during the 2009-2010
school year.’?

15.  Considering the Student’s failure to make adequate academic progress during the
previous two school years, DCPS should have evaluated the Student by the end of her fourth-
grade year.”® Yet, DCPS d1d not evaluate the Student during the 2009-2010 school year, despite
Petitioner’s oral requests.* Instead, DCPS promoted the Student to the fifth grade against the
recommendation of her teacher that she be retained in the fourth grade.’

16.  After reviewing the Student’s fourth- grade report card, Petitioner A discussed the
Student’s performance with her fourth-grade teacher.*® The teacher informed Petitioner that the
Student required one-on-one assistance to make progress.”’ The teacher informed Petitioner that
he would inquire about getting the Student evaluated for special education and requested that
Petitioner make a written request that the Student be evaluated.’® Petitioner did not request in
writing that the Student be evaluated.”

17. On October 4, 2010, the Student’s teacher sent a notice to Petitioners stating that
the Student was struggling in class.”* The teacher reported that the Student had difficulty
keeping up with some of her assignments.®’ The teacher further reported that the Student needed
to work on her attitude and respect toward her classmates and teachers.” Around the end of
October 2010, Petitioners informed the Student’s teacher that they wanted DCPS to evaluate the
Student to determine her eligibility for specialized instruction and related services.®

18.  In October 2010, Petitioners retained the Advocate and then filed a due process
complaint and requested that DCPS evaluate the Student and determine her eligibility for

%9 Petitioner Exhibit 9 at 1.

' Id. at 1-2.

32 Testimony of Advocate.

53 Id.

>4 Id testimony of Petitioners.
3% Testimony of Petitioners.

*Id.

1.

1.

1.

2‘1’ Petitioner Exhibit 7 (October 4, 2010, Deficiency Report).

1

63 Testimony of Petitioner B.






specialized instruction and related services.** In December 2010, DCPS held a meeting to
discuss which evaluations it would conduct.%’ Petitioners attended this meeting.®

19.  Between August 2010 and March 2011, the Student’s attention span, self-
regulation, and social skills remained below par.’” In homeroom, the Student failed to put forth
the necessary motivation and effort to succeed.®® The Student often was inattentive, distracted,
and playful.”® She reacted inappropriately to the teacher’s prompts and warnings that were
intended to redirect her.”” She talked back to adults and appeared unconcerned about the
consequences of her actions.”’

20.  On March 8, 2011, a DCPS School Psychologist conducted a psychological
evaluation of the Student.”> The evaluator found that the Student’s general intellectual ability
was in the borderline range and exceeded only 5 percent of her same-age peers.”” The evaluator
found that the Student met the criteria for specific learning disability.”* The evaluator
recommended that the Student receive psychological counseling to address and reverse her
school-triggered inadequate self-regulation, anxiety, depression, poor social skills, and attention
deficits.”” The evaluator also recommended several strategies and interventions to address the
Student’s behavioral difficulties in the classroom.”®

21. On April 6, 2011, DCPS conducted a functional behavioral assessment (“FBA”)
of the Student.”” Petitioners disagree with the contents and conclusions of the FBA.”®

22. On May 6, 2011, DCPS convened a meeting of the Student’s IEP team.”
Petitioner A, the Student, and the Advocate attended the IEP meeting.so The IEP team found the
Student eligible for specialized instruction as a student with a learning disability.®' The IEP team
developed an IEP for the Student that included annual goals in math, reading, and written
expression.®” The IEP team agreed to provide the Student ten hours per week of specialized

64 Id.; DCPS Exhibit 1 at 4 (October 28, 2010, Resolution Meeting Notes).
%5 Testimony of Petitioner B.
86 Testimony of Petitioners.
57 petitioner Exhibit 2 at 2 (March 22, 2011, Report of Confidential Psychological Evaluation).
Id. at3.
“Id.
.
.
”? Petitioner Exhibit 2.
PId at6.
" Id. at 12,
P Id.
"*Id. at 13.
77 Respondent Exhibit 4 at 13.
78 Testimony of Advocate.
Zz Respondent Exhibit 5 at 29 (May 6, 2011, IEP).
Id.
81 Id.; testimony of Advocate.
82 Respondent Exhibit 5 at 30-32.






instruction outside the general education setting.*> The IEP team declined to provide the Student
the counseling services recommended in the DCPS psychological evaluation.™

23, OnMay 27, 2011, DCPS convened a meeting of the Student’s IEP team.®’ At this
meeting, the Advocate and Petitioner A requested that DCPS develop a behavior intervention
plan for the Student.®® The IEP team rejected this 1request.87 The team agreed that, they would
reconvene to address the Student’s behavioral progress after her IEP was in place for forty-five
days.®® The IEP team agreed that, if warranted, they would develop behavioral goals for the
Student at this meeting.*®

24.  The Student performed poorly throughout the 2010-2011 school year.”® She made
no academic progress from the fourth grade through the fifth grade.”!

25.  The Student requires one-on-one tutoring, for four hours per week, outside of the
school day, to remedy her deficits in reading, writing, and mathematics.”* She requires 50 hours
of tutoring in reading and written expression, and 60 hours of tutoring in math.”?

V. CONCLUSIONS OF LAW

The burden of proof is properly placed upon the party seeking relief.”* Under IDEA, the
Petitioner must prove the allegations in the due process complaint by a preponderance of the
evidence.”® The burden of showing something by a preponderance of evidence simply requires
the trier of fact to believe that the existence of a fact is more probable than its nonexistence
before she may find in favor of the party who has the burden of persuasion.”® In other words,
preponderance of the evidence is evidence that is more convincing than the evidence offered in
opposition to it.”” Unlike other standards of proof, the preponderance standard allows both

Id. at 35.

% Id.; Petitioner Exhibit 2 at 12.

:2 Respondent’s Exhibit 6 at 40 (Notes from May 27, 2011, IEP Meeting).

i

$1d.

¥ Id.

% Testimony of Petitioner.

L 1d.

72 Testimony of Advocate.

" Id.

** Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

20 U.S.C. § 1415 (i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C. Cir.
2005) (discussing standard of review).

% Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).

°7 Greenwich Collieries v. Director, Office of Workers’ Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).





parties to share the risk of error in roughly equal fashion,’® except that when the evidence is
evenly balanced, the party with the burden of persuasion must lose.”

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.'® FAPE is defined as “specially
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.”“)1
FAPE “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit from
the instruction.”'%

DCPS is obligated to grovide a FAPE “for all children residing in the state between the
ages of 3 and 21, inclusive.”"” In deciding whether DCPS provided the Student a FAPE, the
inquiry is limited to (a) whether DCPS complied with the procedures set forth in IDEIA; and (b)
whether the Student’s IEP reasonably calculated to enable the Student to receive educational
benefits.'®

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.!”® In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.'%

VI. DISCUSSION

A. Petitioner Established by a Preponderance of the Evidence that DCPS
Violated Its Child Find Obligations Under IDEA .

Among the specific conditions a state must satisfy is the requirement that it demonstrate
that “all children residing in the state who are disabled, regardless of the severity of their

*8 Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

% Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994).

19920 U.S.C. §§ 1400(d)(1)(A),1412(a)(1).

9120 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

"2 Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

'%34 C.F.R. § 300.101.

1% Rowley at 206-207.

19320 U.S.C. § 1415 (HB)E)(i).

' Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). Accord, Kruvant v. District of Columbia, 99 Fed. Appx. 232, 233
(D.C. Cir. 2004) (denying relief under IDEA because "although DCPS admits that it failed to
satisfy its responsibility to assess [the student] for IDEA eligibility within 120 days of her
parents' request, the [parents] have not shown that any harm resulted from that error").






disability, and who are in need of special education and related services are identified, located,
and evaluated.”'”” This “child-find” obligation extends to all children suspected of having a
disability, not just children who are ultimately found to have disabilities.'® The scope of the
child-find duty includes children who are suspected of having a disability even though they are
advancing from grade to grade.'®

The duty to locate and complete the evaluation of a student starts “as soon as a student is
identified as a potential candidate for special education services.”''® Once a child is identified,
the local education agency (“LEA”), i.e., DCPS, is then obligated to determine whether the
student is in fact a child with a disability.'"" The IEP team must conduct an initial evaluation to

determine whether a child is a child with a disability and to determine the educational needs of
the child.'"?

DCPS must evaluate a child suspected of having a disability within 120 days from the
date the student was referred for an evaluation.''> As part of an initial evaluation, the IEP team
and other qualified professionals, as appropriate, must (1) review existing evaluation data on the
child, including evaluations and information provided by the parents of the child.''* On the basis
of that review, and input from the child’s parents, the IEP team must identify what additional
data, if any, are needed to determine whether the child is a child with a disability and the
educational needs of the child.'”’

An LEA’s failure to comply with its child-find obligation may constitute a denial of
FAPE."'® This is not the end of the inquiry, however. The dispositive issue is whether the
student was harmed by the LEA’s failure to comply with its obligations.''” In other words, to
succeed on a procedural claim, parents must demonstrate that the school district's procedural
violations affected their child's ability to receive the educational benefit that the IDEA

19720 U.S.C. §§ 1412(2)(C);1414(a)(1)(A); Integrated Design & Elecs. Acad. Pub. Charter Sch.
v. McKinley, 570 F. Supp. 2d 28, 30 (D.D.C. 2008).

19 McKinley, 570 F. Supp. 2d at 34-35 (citing 34 C.F.R. § 300.111(c)(1); N.G. v District of
Columbia, 556 F. Supp. 2d. 11, 25 (D.D.C. 2008).

' Kruvant v. District of Columbia, 2005 U.S. Dist. LEXIS 34045, 25-26 (D.D.C. Aug. 10,
2005).

"% McKinley, 570 F. Supp. 2d at 28-30 (citing, e.g., Hawkins, 539 F. Supp. 2d 108; Abramson,
493 F. Supp. 2d at 85).

" Abramson, 493 F. Supp. 2d at 85).

12 20 U.S.C. § 1414(a)(1)(C)().

'3 D .C. Code § 38-2561.02.

1434 C.F.R. § 300.305.

115 I d

"¢ Hawkins ex rel. D.C. v. District of Columbia, 539 F. Supp. 2d 108, 113-14 (D.D.C. 2008);
District of Columbia v. Abramson, 493 F. Supp. 2d 80, 85 (D.D.C. 2007).

"7 Kruvant v. District of Columbia, 99 Fed. Appx. 232, 233 (D.C. Cir. 2004) (denying relief
under IDEA because "although DCPS admits that it failed to satisfy its responsibility to assess
[the student] for IDEA eligibility within 120 days of her parents' request, the [parents] have not
shown that any harm resulted from that error").
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requires.''® If a disabled child received a FAPE in spite of a technical violation of the IDEA, the
LEA has fulfilled its statutory obligations.'"

The threshold issue in this case is when DCPS suspected or should have suspected the
Student was a child with a disability under IDEA. The IDEA defines a “child with a disability”
as a child with a listed disorder or “specific learning disabilities” who, “by reason thereof, needs
special education and related services.”'? :

Here, DCPS should have suspected that the Student was a child with a disability by the
end of her fourth-grade year. The Student had failed to make adequate progress in the third and
fourth grades. Also, at the end of the Student’s fourth-grade year, her teacher recommended that
the SST team review the Student’s records to determine whether she needed additional
assistance. The Student’s teacher also recommended that the Student be retained in the fourth
grade. Despite the Student’s failing to master grade-level standards in third and fourth grades,
her teacher’s referral to the SST team, and the teacher’s recommendation that the Student be
retained, DCPS did not evaluate her.

Instead, DCPS promoted the Student to the fifth grade. It wasn’t until after Petitioners
filed a due process complaint in October 2010, that DCPS agreed to evaluate the Student.
DCPS did not complete the Student’s initial evaluation until near the end of the 2010-2011
school year. In the meantime, the Student foundered during her fifth grade year and failed to
make adequate progress.

Thus, Petitioners proved by a preponderance of the evidence that DCPS denied the
Student a FAPE.

B. Petitioners Failed to Prove that Respondent Denied the Student a FAPE by
Failing to Develop an IEP on May 27, 2011, that Inciudes a BIP and Provides Psychological
Counseling to Address Her Behavioral Difficulties.

Although Petitioners proved that DCPS failed to follow the recommendations of the
psychological evaluation that the Student receive related services in the form of psychological
counseling, Petitioners failed to present any evidence that this caused the Student to suffer
educational detriment. Petitioners presented no evidence on the Student’s behavioral difficulties
in the classroom after DCPS developed the IEP in early May 2011. Petitioners also presented
no evidence to show that the Student was harmed by the failure of DCPS to develop a BIP.

"% Roark v. District of Columbia, 460 F. Supp. 2d 32, 42 (D.D.C. 2006) (citing Lesesne, 447
F.3d at 834). ;

'° See, e.g., Hung Hanh Thi Nguyen v. District of Columbia, 681 F. Supp. 2d 49, 51 (D.D.C.
2010) (upholding hearing officer who found that, although the student suffered from depression
and a mood disorder, he did not suffer an emotional disturbance because "[t]he record is, at best,
inconclusive that [the student's] emotional problems adversely affect his educational
performance™); M.M. ex rel. D.M. v. Sch. Dist., 303 F.3d 523, 533-34 (4th Cir. 2002).

12034 C.F.R. § 300.8 (emphasis added).

11





Thus, Petitioners failed to prove that DCPS denied the Student a FAPE.
C. Petitioners Proved that the Student is Entitled to Compensatory Education.

Where a school system fails to provide special education or related services to a
disabled student, the student is entitled to compensatory education, “i.e., replacement of
educational services the child should have received in the first place.”'?' Because compensatory
education is a remedy for past deficiencies in a student's educational program, a finding as to
whether a student was denied a FAPE in the relevant time period is a “necessary prerequisite to a
compensatory education award.”'?

This inquiry is only the first step in determining whether the Student is entitled to
compensatory education. A compensatory education award is an equitable remedy that “should
aim to place disabled children in the same position they would have occupied but for the school
district’s violations of the IDEA.”'?® A compensatory education “award must be reasonably
calculated to provide the educational benefits that likely would have accrued from special
education services the school district should have supplied in the first place.”'**This standard

“carries a qualitative rather than quantitative focus,” and must be applied with “[f]lexibility
rather than rigidity.”'?

A Petitioner certainly need not “have a perfect case to be entitled to a compensatory
education award.” Rather, once a Petitioner has established that she is entitled to an award, a
hearing officer may not simply refuse to grant one.'*® Some students may require only short,
intensive compensatory programs targeted at specific problems or deficiencies.'”” Others may

need extended programs, perhaps even exceeding hour-for-hour replacement of time spent
without FAPE.'?®

Here, DCPS denied the Student a FAPE for the past three years. As a result, the Student
is entitled to compensatory education, in the form of one-on-one tutoring, for four hours per
week, outside of the school day, to remedy her deficits in reading, writing, and mathematics.
The Student is entitled to 50 hours of tutoring in reading and written expression, and 60 hours of
tutoring in math.

This tutoring will assist the student in progressing to near her current grade level in

12l Reid v. District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005).

122 peak v. District of Columbia, 526 F. Supp. 2d 32, 36 (D.D.C. 2007).

12 Reid, 401 F.3d at 518, 523.

124 1d. at 524.

125 Id

128 Stanton v. District of Columbia, 680 F. Supp. 2d 201, 207 (D.D.C. 2010).

'27 Reid, 401 F.3d at 524.

'8 Id. See also Thomas v. District of Columbia, 407 F.Supp.2d 102, 115 (D.D.C. 2005) (noting
that it is conceivable that no compensatory education may be required for a denial of FAPE if,
for example, the student would not benefit from the additional services).
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reading, writing and mathematics.'? It will assist the Student in accessing the curriculum and
achieving educational success in her sixth-grade year."® Thus, it will place the Student in the
position she would have been but for the denial of FAPE.

ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 20th day of
August 2011, it is hereby:

ORDERED that DCPS shall provide the Student compensatory education, in the form of
50 hours of tutoring in reading and written expression, and 60 hours of tutoring in math, to be
provided one-on-one, for four hours per week, outside of the school day.

By: I8/ Trances Raskirn
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 1415(3i)(2).

Distributed to:

Marlon Charles, Attorney at Law
Victoria Healy, Attorney at Law
Student Hearing Office

DCPS

12 Testimony of Advocate.
130 Id.

13










