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Washington, DC 20002

STUDENT,’ )
through the Parent, )
) Date Issued: August 25, 2011
Petitioner, )]
) Hearing Officer: Virginia A. Dietrich
v. )
) Case No:
District of Columbia Public Schools )
)
Respondent. ) Hearing Date: August 12, 2011 Room 2009
) August 15, 2011 Room: 2009
HEARING OFFICER DETERMINATION
Background
Petitioner, the mother of year old Student, filed a due process complaint notice on

May 18, 2011 alleging that Student had been denied a free appropriate public education
(“FAPE”) under the Individuals with Disabilities Education Act (“IDEA”).

Petitioner alleged that District of Columbia Public Schools (“DCPS”) had failed to timely
evaluate Student and determine eligibility, DCPS had failed to provide Petitioner access to
Student’s records, DCPS had failed to develop a behavior intervention plan (“BIP”) in May
2011, DCPS had failed to provide Student with sufficient specialized instruction and behavioral
support services beginning in May 2011, DCPS had failed to provide Student with a placement
that could implement a full-time IEP since May 2011, DCPS had failed to formally address its
refusal to grant Petitioner’s request for a full-time therapeutic placement in May 2011, and
DCPS had failed to provide Student with Extended School Year (“ESY”) services during the

summer of 2011.

DCPS asserted various defenses to the many allegations in the complaint and that it had
not denied Student a FAPE.

! Personal identification information is provided in Appendix A.
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Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”™), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (*“D.C.M.R.™).

Procedural History

The due process complaint was filed on 05/18/11. This Hearing Officer was assigned to
the case on 05/20/11. A resolution meeting did not take place. The 30-day resolution period
expired on 05/17/11, the 45-day timeline to issue a final decision began on 06/17/11, and the
final decision initially was due on 08/01/11. The parties appeared for the first due process
hearing date on 07/14/11. At that time, an unopposed continuance request by Petitioner was
granted, which extended the final decision due date to 08/25/11.

The due process hearing was a closed hearing that took place on 08/12/11 and 08/15/11.
Petitioner was represented by Domiento C. R. Hill, Esq. and DCPS was represented by Tanya
Chor, Esq. Neither party objected to the testimony of witnesses via telephone. Petitioner
participated in the hearing in person.

Petitioner presented three witnesses: Petitioner; Petitioner’s educational advocate; and
Admissions Coordinator at DCPS presented three witnesses: Special
education teacher (“SET”); Special education coordinator (“SEC”); and Principal at

Petitioner’s disclosures dated 08/05/11, containing a witness list and Exhibits P-1 through
P-62, were admitted into evidence without objection except for Petitioner’s documents that were
prepared by counsel, which were admitted into evidence over objection. DCPS’ disclosures
dated 04/05/11, containing a witness list and Exhibits R-01 through R-62 and Supplemental
Disclosures R-64 through R-66, were admitted into evidence without objection, R-63 did not
exist.

The issue of whether DCPS denied Student a FAPE by failing to include a social worker
at the Multidisciplinary Team (“MDT”) meeting on 05/05/11 so that social emotional goals and a
behavior intervention plan could be included in Student’s IEP, was withdrawn by Petitioner and
dismissed with prejudice.

The seven issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to evaluate Student within 120 days of
the initial referral.
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Whether DCPS denied Student a FAPE by failing to provide Petitioner with access to
Student’s behavioral incident school records, beginning on 09/23/10.

Whether DCPS denied Student a FAPE by failing to develop a BIP as part of his
05/05/11 IEP.

Whether DCPS denied Student a FAPE by failing to develop an IEP on 05/05/11 that
included sufficient specialized instruction and behavioral supports to enable Student to receive
educational benefit.

Whether DCPS denied Student a FAPE by failing to provide Student with a placement
that could implement a full-time 1EP in a therapeutic setting, beginning on 05/05/11.

Whether DCPS denied Student a FAPE by failing to issue a Prior to Action Notice on
05/05/11 that addressed DCPS’ refusal to place Student in a full-time therapeutic placement.

Whether DCPS denied Student a FAPE by failing to include ESY services in Student’s
05/05/11 IEP.

For relief, Petitioner requested a finding that Student was denied a FAPE on each of the
issues presented, that DCPS provide Petitioner with records of Student’s behavioral incidents for
the 2010-2011 school year, a determination that Student requires 27.5 hours/week of specialized
instruction outside of general education and ESY services, DCPS to place and fund Student at
Foundations School, Montgomery County, MD, and an award of compensatory education for
missed services since May 2011,

The parties stipulated to the following facts:

1) At the IEP meeting on 07/22/11 and 08/02/11, an [EP was developed that prescribed
28 hours/week of specialized instruction outside of general education and 2 hours/week of
behavioral support services outside of general education. The IEP hours and type of services are
appropriate and placement in a highly structured classroom with a low student to teacher ratio is
also appropriate.

2) The 2010-2011 school year ended on 06/20/11.

3) The summer 2011 ESY dates are 07/07/11 through 07/28/11, with four hours/day of
instruction.

4) Parties agreed on 07/14/11 that the meeting to be convened on 07/22/11 would go
forward regardless of the composition of the team.
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Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. DCPS timely acted on Petitioner’s 09/07/10 written referral for evaluation and
determination of eligibility for special education services. On 10/07/10, DCPS met with
Petitioner and obtained written consent for DCPS to begin the evaluation process.” By mid
November 2010, DCPS had completed the necessary evaluations that included a comprehensive
psychological evaluation, a speech and language evaluation, social work assessment, educational
evaluation and an occupational therapy evaluation.’ On 12/13/10, DCPS convened a meeting
with Petitioner and at that time, DCPS was prepared to discuss evaluations, determine eligibility
and develop an IEP.* The meeting on 12/13/10 did not start on time due to the late arrival of
Petitioner’s advocate, and despite four hours of discussion and review of several evaluations, the
MDT was unable to review the comprehensive psychological evaluation, determine eligibility
and develop an IEP.” Parties agreed to reconvene on 01/05/11 for a meeting to complete the
eligibility determination process.® A few days after the 12/13/10 meeting, Petitioner requested

.funding for independent evaluations because Petitioner was dissatisfied with the evaluations
conducted by DCPS, and DCPS granted Petitioner’s request on 12/17/10.7 On 01/05/11, DCPS
was prepared to complete the review of DCPS evaluations, determine eligibility and develop an
IEP;® however, Petitioner cancelled the 01/05/11 meeting to allow for the independent
evaluations to be completed.” On 03/10/11, the team met again, reviewed evaluations,
determined that Student was eligible for special education services and DCPS was prepared to
develop an IEP, but could not do so because Petitioner was not present.w On 03/18/11, DCPS
began scheduling efforts for an IEP development meeting; however, development of the IEP was
delayed until 05/05/11 due to Petitioner’s lateness in responding to scheduling e-mails and
Petitioner’s unavailability on dates offered by DCPS and the need for DCPS to include Petitioner
in the IEP development process.'!

#2. Petitioner initially requested a copy of Student’s records from DCPS on 09/23/10 and
all available records were timely provided to Petitioner’s representative by the SEC just as soon
as the records became available.'” Additionally, all behavior incident reports that were generated
by DCPS personnel were included in Student’s school binder, and the contents of the binder
were made available to Petitioner and Petitioner’s advocate at all meetings. Petitioner made no
further requests for records after the 05/05/11 meeting."

ZR-11.

* R-12 through R-16; SEC.
*SEC, SET.

* SEC,SET.

6 SEC, SET, Advocate.
Tp-14, Advocate.

® SEC, SET.

% p-38, Advocate.

9 gEC, SET.

"R-22, R-53, SEC.

2 R-6, R-22, SEC.

'3 §FT.
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#3. Student’s behavior fluctuated drastically during the 2010-2011 school year. There
were times when Student had severe behavior problems consistently, times when his behavior
problems ceased and times where his behavior problems were severe, but infrequent.'
Student’s acting out or externalizing behaviors in the first half of the year were replaced with
internalizing behaviors such as crying and sadness during the second half of the year.”” DCPS
was very responsive to Student’s constantly changing behaviors and over the course of the 2010-
2011 school year, behavior interventions were developed and applied that included a behavior
support plan, counseling, a large amount of one to one instruction with the SEC, take-a-break
cards, and small group social-emotional groups.'® More specifically, in September 2010, a
behavior support plan was created by Petitioner and the principal.'” From Sep — Dec 2010,
DCPS met regularly to discuss and address Student’s behavior and academics. From Sep - Dec
2010, the SET was aware of Student’s depression and acting out behaviors and made sure that he
had a safe place to go and people to talk to.'"® DCPS conducted behavioral observations in
September 2010 and completed a Functional Behavioral Assessment in November 2010, and
these assessments were used to develop and administer behavioral interventions to the extent
they could be used because Student’s behavior changed constantly in type and duration® For a
short period of time in Oct-Nov 2010, an intervention strategy was developed by DCPS and
Petitioner, whereby Student would receive services from the SEC and SAM coach at the local
public library.?! After Dec 2010, Student spent a lot of 1:1 time with the SEC, w1th whom he
had an excellent rapport and who was very successful in deescalating Student.”? Student’s
behavior and the interventions utilized were discussed extensively at the 12/13/10, 03/10/11, and
05/05/11 meetings.” At the 12/13/10 meeting, Petitioner was happy about the interventions
applied and the success of Student due to 1:1 interventions w1th the SEC.** At the 05/05/11
meeting, a BIP could not be developed due to time constraints.”

#4. Student was academically competent, had a high Average cognitive ability, had
achievement testmg scores in the Average range and was able to achieve at a higher rate than
many of his peers.”® During the 2010-2011 school year, Student had made growth in both math
and reading as demonstrated by his performance on the DC-BAS, Fountas and Pinnell and
teacher-made assessments. Student had limited academic deficits; his problem was his
emotionality that affected his performance in school.”” When the team developed the IEP in
May 2011, Student was performing well in mathematics and accessing the curriculum and his

" SEC.

1S SEC, SET.

¢ R-53, SEC, SET.
7 R-10.

¥ SET,

¥ R-18, R-9.

2 QEC, SET.

21 QEC, SET.

22 SEC, SET.

- P R.23, R-29, R-47.
2 p_23 SET.

¥ SEC.

% R-29, R-53.

¥ R.53,
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behavior problems had been in remission.”® In reading, Student was one year below grade level;
however, it was his behavior that impacted his ability to comprehend the general education
curriculum; it was not his inability to comprehend the material. Student had shown 1.09 years
growth in reading over the 2010-2011 school year; however, he required specialized instruction
to improve his ability to read grade level texts with fluency and comprehension.”” Student’s
disability of Emotional Disturbance impacted his progress in the academic area of written
expression because he was often resistant to feedback and change and he needed direct
instruction in spelling and grammar.’® Student’s emotional disability impacted his ability to.
navigate the school environment and he required specialized instruction in behavior support
services to address his poor interpersonal skills and his resentment of directives from adults, and
to help him understand what constituted socially acceptable behavior.’!  Student’s SET and
SEC, both of whom had worked very closely with Student in school over the 2010-2011 school
year and knew him well, were well equipped with current information that yielded an appropriate
decision on 05/05/11 that Student could receive educational benefit with 5 hours/week of
specialized instruction in reading, 1.5 hours/week of specialized instruction in written
expression, and 60 minutes/week of behavioral support services, with all services to be provided
outside of general education.*

#5. At the lengthy IEP team meeting on 05/05/11, Petitioner requested a full-time
therapeutic placement.”” During the meeting, there was much discussion about Student’s
behavior and educational needs.** DCPS properly determined that Student did not require a full-
time IEP to receive educational benefit; Student had shown growth in reading and writing over
the 2010-2011 school year, he did not require specialized instruction at all in mathematics, and
his behaviors were not so severe at that time.>> DCPS appropriately determined that Student had
the cognitive ability to benefit from instruction with less than a full-time IEP, and that a full-time
placement was not warranted at that particular time. Moreover, the SEC had sent a request for
a placement determination three times to the DCPS least restrictive unit during the 2010-2011
school year in an effort to ascertain the appropriate placement for Student. The first referral was
sent in Nov 2010 after Student climbed over a locked gate; the second request was in Jan-Feb
2011; and the third request occurred on 05/31/11 which was after the 05/05/11 IEP was
developed and after Student’s behavior became very severe after a two week unexcused absence
from school.*®

#6. Lengthy discussions took place at the 03/10/1t and 05/05/11 meectings about
Student’s educational needs and the services required to address his needs. On 05/05/11,
Petitioner requested a full-time therapeutic placement and DCPS did not agree that segregation
with all disabled peers was the least restrictive environment in which Student could receive

28 R-47, SEC, SET.

2 R-47, R-48, SEC, SET.
%0 R-48, SEC, SET.

3 R-48,

* SEC, SET.

¥ R-47, Advocate.

¥ R-47 SEC.

3 SEC, SET.
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educational benefit.”” Each party’s position was documented in the 05/05/11 MDT Notes, but
DCPS did not issue a prior written notice at or following the 05/05/11 meeting explaining why it
refused to provide Student with the full-time therapeutic placement that Petitioner requested *®

#7. When the IEP team met and developed the initial IEP on 05/05/11, Student was
progressing well in math and achieving above grade level on his math assessments and he had
shown 1.09 years growth in literacy (a combination of reading and writing) over the past year.*
Although Student was still exhibiting resistance to adult authority and had difficulty accepting
responsibility for his actions and demonstrated behavioral regression after school breaks, Student
was still able to experience academic growth in spite of his disability.** On 05/05/11, Student
did not require ESY services because he had not experienced any academic regression, he had
made progress in math and reading and writing, DCPS proposed to implement services for
reading and writing until the end of the school year, and it was too early to determine whether

Student required ESY services because the services identified in the newly created IEP had not .

yet been implemented.*!
Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party seeking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” 5 D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party seeking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. .34 C.F.R. 300.513(a).

¥ R-47, SEC, SET.
¥ R-47, Advocate.
¥ R-28, R-48, SET.
“R-47,SEC.
# R-48, SEC, SET.
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The first issue to be determined is whether DCPS denied Student a free appropriate
public education (“FAPE”} by failing to evaluate Student within 120 days of the initial referral.

DCPS complied with the statutory requirement to cvaluate Student and determine
eligibility within 120 days, pursuant to 38 D.C. Code 2561.02, 34 C.F.R. 300.301. Petitioner
made a written request for DCPS to evaluate Student on 09/07/10 and by 12/13/10 when the
MDT met, DCPS had completed appropriate evaluations and was prepared to determine
eligibility and develop an IEP. The discussions on 12/13/10 did not conclude within the four
hours allotted for the meeting and that was the only reason that eligibility was not determined
and an IEP developed. DCPS again was prepared to meet on 01/05/11 to determine eligibility
and develop an IEP; however, Petitioner cancelled the meeting in order to allow for the
completion of independent evaluations that she had requested after the meeting on 12/13/10.
Delays in completing the process after 12/13/10 were due to Petitioner’s request for independent
evaluations, Petitioner’s non-responsiveness to e-mails and DCPS’ statutory requirement to
include Petitioner in the meeting.” See 34 C.F.R. 300.322, 300,323.

Petitioner failed to meet her burden of proof that DCPS failed to evaluate Student within
120 days of the initial referral. DCPS had completed evaluations, was prepared to determine
eligibility and develop an IEP on 12/13/10 and 01/05/11; both dates were within 120 days of the
initial referral. The delays in determining eligibility and developing an IEP were attributable to
the actions of Petitioner.

The second issue to be determined is whether DCPS denied Student a FAPE by failing to
provide Petitioner with access to Student’s records, beginning on 09/23/10.

- Pursuant to 34 C.F.R. 300.613, DCPS must permit parents to inspect and review any
education records relating to their children that are collected, maintained, or used by DCPS.
DCPS must also comply with a request to review records without unnecessary delay and before
any meeting regarding an IEP, and in no case more than 45 days after the request has been made.

Petitioner argued that Student’s behavioral incident reports had never been provided to
her by DCPS; specifically stating that she did not receive an incident report about Student
climbing over a locked gate. Not only did Petitioner not prove that the missing behavioral
repori(s) actually existed; DCPS’ SEC credibly testified that she conscientiously and timely gave
every report contained in Student’s file to Petitioner and that DCPS never prepared a report
about the locked gate incident. Also, all of Student’s school records were made available to
Petitioner and/or het representative by the SET at all meetings with DCPS.* Petitioner failed to
show by a preponderance of the evidence that there were behavioral reports generated by the
school that were not provided to Petitioner. Petitioner failed to meet her burden of proof.

The third issue to be determined is whether DCPS denied Student a FAPE by failing to
develop a BIP as part of his 05/05/11 IEP.

“? Finding #1.
* Finding #2.
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34 C.F.R. 300.324(a)(2}), 5 D.C.M.R. 3007.3 requires the IEP team to consider strategies,
including positive behavioral interventions, strategies, and supports, to address a child’s behavior
that impedes the child’s learning or the learning of others, in the context of developing an IEP.
And, 5 DCMR 3007.3 requires that a BIP be developed and incorporated into the IEP only if a
child’s behavior impedes the child’s learning or the learning of others. In this case, Student’s
behavior did not impede his learning.

: Student’s behaviors and behavioral interventions were discussed extensively at the
05/05/11 meeting. Since Student had behavioral problems since the beginning of the 2010-2011
school year, it was prudent and necessary to develop a BIP as part of Student’s 05/05/11 IEP. A
BIP was not developed on (5/05/11 due to time constraints; but Petitioner failed to demonstrate
harm from the failure to develop the BIP. DCPS responded quickly and appropriately to all of
Student’s behavioral ups and downs during the 2010-2011 school year and many interventions
- were developed and employed throughout the school year. Student also made progress despite
his disability. As it was, the behavior intervention plans were only as good as for the moment
they were written because Student’s behaviors changed all the time.** The evidence was clear
that Student’s behaviors constantly changed in frequency and form throughout the school year,
and even if a BIP had been developed on 05/05/11, it likely would have been ineffective to
address Student’s behaviors when he returned to school after a two week unexcused absence
because Student’s behaviors then become very severe and beyond the behaviors he had
previously demonstrated.

The Hearing Officer determines that Student was not denied a FAPE by the failure of the
05/05/11 IEP to include a BIP because DCPS already was using appropriate behavioral
intervention strategies and Student’s behavioral problems changed drastically right after
05/05/11 which likely would have rendered the BIP inappropriate, obsolete and non-responsive
to his immediate needs.

The fourth issue to be addressed is whether DCPS denied Student a FAPE by failing to
develop an IEP on 05/05/11 that included sufficient specialized instruction and behavioral
supports to enable Student to receive educational benefit.

_ “The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpicce for the
implementation of FAPE is the IEP. S.H. v. State-Operated Sch Dist. of the City of Newark, 336
F.3d 260, 264 (3d Cir. 2003).

Petitioner alleged that the 6.5 hours/week of specialized instruction outside of general
education and 1 hour/week of behavioral support services prescribed by Student’s 05/05/11 IEP
were insufficient to meet Student’s educational needs. Petitioner argued that Student required a
full-time IEP of 27.5 hours/week of specialized instruction outside general education to address
his chronic disruptiveness in the classroom and continuing behavior problems in school.

* Finding #3.
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In May 2011, as a third grader, Student was reading on a 2.75 grade level equivalent. He
had made measurable progress in reading and writing. Student’s cognitive ability was in the
high Average range. Student’s behavior problems in class were not a consequence of his
inability to grasp academics, they were related to his emotionality and his inability to respond to
constructive feedback. Student was able to handle grade level work when focused and on task.
Moreover, Student was able to access the curriculum without any specialized instruction in
mathematics. And, at the time the 05/05/11 IEP was written, Student’s behavior was not so
severe or consistently problematic that he required a full-time TEP.*

Student did reccive some educational benefit during the 2010-2011 school year and that
is all that is required in order to provide Student with a FAPE. DCPS provided the “basic floor
of opportunity” that consisted of access to specialized instruction and related services which was
individually designed to provide educational benefit to Student. See Board of Education of
Hendrick Hudson Central School District, Westchester County, et. al. v. Rowley, 458 U.S. 176
(1982). The credible testimony of the experienced SEC and SET was that on 05/05/11, Student
could receive educational benefit from an IEP that provided 5 hours/week of specialized
instruction in reading, 1.5 hours/week of specialized instruction in written expression and 1
hours/week of behavioral support services, with all services to be provided outside of general
education. Petitioner failed to meet her burden of proof that on 05/05/11, Student required an
IEP with full-time specialized instruction,

The fifth issue to be addressed is whether DCPS denied Student a FAPE by failing to
provide Student with a placement that could implement a full-time IEP in a therapeutic setting
beginning on 05/05/11.

Petitioner argued that Student required a full-time therapeutic setting with a low student
to teacher ratio, individual and group therapy, and an individual and school wide behavior
intervention program and that Student’s needs could not be adequately addressed with the part-
time IEP developed on 05/05/11.

The placement is where the IEP is implemented and Student must only be removed from
an educational seiting with non-disabled peers if the nature or severity of the disability is such
that education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily. 34 C.F.R. 300.114, 300.116.

In the present case, DCPS worked with Student intensively over the entire year in an
effort to meet his educational needs; making appropriate behavior intervention adjustments in
response to Student’s behaviors that constantly changed in type and intensity. Under this
paradigm, Student was able to experience academic growth.* Additionally, over the course of
the 2010-2011 school year, the SEC queried the DCPS least restrictive environment unit three
different times in an effort to ascertain the appropriate placement for Student. On 05/05/11,
Student had made progress in his academics, he had the cognitive ability to access the curriculum
and make progress, and the only impediment to more progress was his behavior, which at the
time the 05/05/11 IEP was developed was not so severe as to warrant a segregated disabled peer

* Finding #4.
“ Finding #4,
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environment in order for Student to make academic progress and receive educational benefit.*’
It was only after Student returned to school after a two week absence immediately following the
development of the 05/05/11 IEP, that his behavioral acting out escalated to the point that it
impeded his ability to access the general education curriculum.*®* The 05/05/11 IEP
appropriately identified Student’s needs at the time it was developed.

The Hearing Officer determines that on 05/05/11, Student did not require a therapeutic
placement that could implement a full-time IEP. Petitioner failed to meet her burden of proof
that on 05/05/11, Student required a placement that could implement a full-time IEP in a
therapeutic setting.

The sixth issue to be addressed is whether DCPS denied Student a FAPE by failing to
issue a Prior to Action Notice on 05/05/11 that addressed DCPS’ refusal to place Student in a
full-time therapeutic placement.

Pursuant to 34 C.F.R. 300.503, written notice must be given to the parents of a child with _
a disability a rcasonable time before the public agency refuses to initiate or change the
identification, evaluation, or educational placement of the child or the provision of FAPE to the
child. The notice must include a description of the action refused by the agency, an explanation
of why the agency refuses to take the action, a description of each evaluation procedure,
assessment, record, or report the agency used as a basis of the proposed or refused action, a
statement about the procedural safeguards, sources for parents to contact to obtain assistance in
understanding the IDEA, a description of other options that the IEP team considered and the
reasons why those options were rejected, and a description of other facts that are relevant to the
agency’s decision.

At the 05/05/11 meeting, Petitioner requested a full-time therapeutic placement and
DCPS did not agree. Prior to that meeting, two other meetings took place on 12/13/10 and
01/05/11, where Student’s needs were discussed in depth. At each mecting, DCPS indicated to
Petitioner that Student’s educational needs did not warrant a full-time IEP and placement.” In
fact, Petitioner requested independent evaluations in December 2010 because DCPS did not
agree that Student required the extensive supports that Petitioner felt that Student needed.
Although there was general discussion about the disagreement at the 05/05/11 meeting and slight
documentation was contained in the 05/05/11 MDT Notes, DCPS failed to provide Petitioner
with the written notice required by 34 C.F.R. 300.503. However, Petitioner failed to show harm
by this violation of the IDEA. Petitioner’s rights were timely preserved. Thirteen days later, on
05/18/11, Petitioner filed a due process complaint on the very matter that was in disagreement at
the 05/05/11 meeting. Petitioner failed to meet her burden of proof that Student was denied a
FAPE.

The seventh issue to be addressed is whether DCPS denied Student a FAPE by failing to
include ESY services on Student’s 05/05/11 1EP,

“7 Finding #5.
* Finding #7.
** SEC.
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Petitioner alleges that Student demonstrated behavioral regression during breaks in
instruction for holidays and summer and these regressions evidenced the need for ESY services
over the summer of 2011,

ESY services are special education and related services that are provided to a child with
a disability beyond the normal local education agency school year, in accordance with the IEP. 5
D.C.M.R. 3001.1. Extended year services must be provided only if the IEP team determines, on
an individual basis, in accordance with IEP development regulations, that the child needs those
services in order to receive a FAPE. 5 D.C.M.R, 3017,

In May 2011, Student had not shown any academic regression despite breaks for
holidays.”® Student’s 05/05/11 IEP required specialized instruction only in the academic areas of
reading and written expression and those were the areas that Student had shown 1.09 years
growth; he had not shown academic regression in those areas. The DCPS personnel who knew
Student best because they had worked very closely with him over the course of the school year,
i.e,, the SEC and SET, didn’t believe that Student required ESY services because he had not
experienced any academic regression despite his disability and despite new behavior problems
that emerged after school breaks. Their assessment of Student’s needs was given the greatest
weight because they had both worked intensively and extensively with Student in the school
setting over the entire academic year. :

The Hearing Officer determines that on 05/05/11, DCPS properly determined that
Student did not need ESY services because Student had not demonstrated any academic
regression over the 2010-2011 school year. Petitioner failed to meet her burden of proof on this
issue.

Summary

Petitioner failed to meet her burden of proof that Student was denied a FAPE on any of
the issues presented. All requests for relief are DENIED.

ORDER
The complaint is DISMISSED with prejudice.
IT IS SO ORDERED.
NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(i).

*° Finding #7.
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Date: August 25, 2011 Virginia A. Dietrich
Hearing Officer

Copies to:
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, Second Floor
Washington, DC 20002

and on behalf of
Petitioner, o
Hearing Officer: Kimm Massey, Esq.

Case No: ) j
PUBLIC CHARTER SCHOOL, -

Respondent.

HEARING OFFICER’S DETERMINATION/
CONSENT ORDER

BACKGROUND AND
PROCEDURAL HISTORY

Student is a year-old female student, who currently attends a charter school that serves as
its own local educational agency.

On June 14, 2011, Petitioner filed a Complaint against Respondent charter school, questioning
whether Respondent failed to evaluate in all suspected areas of disability, failed to comply with -
the regulations to develop appropriate IEPs, failed to implement Student’s IEPs, failed to provide
an appropriate placement from SY 2004/5 through SY 2010/11, and whether Respondent charter
school is an appropriate placement for SY 2011/12. Petitioner also sought the following relief
from Respondent in the Complaint: funding of an independent assistive technology evaluation,
an MDT meeting to review and incorporate into the IEP the findings of the evaluation, funding
for a private school placement, and funding of Parent’s compensatory education plan.

On June 24, 2011, Respondent filed its Answer, responding therein to each paragraph of the
Complaint. In the nature of defenses, Respondent asserted that all claims related to occurrences
prior to June 14, 2009 were barred by the statute of limitations, denied the sporadic provision of
related services and the failure to follow evaluators’ recommendations, denied that Parent was
never provided a copy of the IEP, asserted that Student received more specialized instruction
than the IEP called for in SY 2010/11, and denied the lack of progress by Student and asserted
that there had been significant progress over the last two years.






The parties participated in a resolution session on July 7, 2011 but continued to attempt to
resolve the matter after the resolution session. The 45-day timeline for this case started on June
15,2011 and will end on August 28, 2011, which is the HOD due date.

On July 20, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. During the
prehearing conference, Petitioner withdrew its claim for failure to adequately evaluate. The
hearing officer issued the Prehearing Order on July 25, 2011.

By email dated August 9, 2011, Petitioner’s counsel advised the hearing officer that the parties
had resolved all outstanding issues except for the issue of placement, and that with respect to
placement, the parties had agreed to stipulate that (1) Student requires a full-time out of general
education placement, and (2) a specified full-time special education school is an appropriate
placement. Counsel advised that the only relief Parent would be seeking is an HOD ordering
placement at the specified school. By reply email on August 14, 2011, at the end of the hearing
officer’s vacation, the hearing officer advised counsel that she wished to receive testimony from
a witness from the specified private school to confirm the appropriateness of the agreed-upon site
prior to issuance of the requested Order.

By email dated August 15, 2011, Petitioner’s counsel advised that the parties had agreed to
shorten the disclosure period. Petitioner then disclosed nine documents (Petitioner’s Exhibits 1 —
9) on August 15, 2011. Respondent declined to disclose any documents.

The hearing officer convened the due process hearing on August 17, 2011." Petitioner’s
disclosures were admitted into the record without objection. Thereafter, Petitioner presented the
testimony of a witness from the specified private school and testimony from Mother. The
hearing officer then brought the hearing to a close.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”), 20 U.S.C.
§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issue to be determined is as follows:

1. Is the specified private school an appropriate site location for Student in accordance with
the parties’ stipulation?

! Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.





FINDINGS OF FACT

After considering all the evidence, as well as the stipulations of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

Student’s current IEP is dated September 24, 2010. The IEP identifies Student’s primary
disability as specific learning disability (“SLD”) and requires Student to receive 10 hours
per week of specialized instruction, 90 minutes per week of occupational therapy, 60
minutes per week of speech-language pathology, and 30 minutes per week of behavioral
support services, with all specialized instruction and related services to be provided in an
outside general education setting.2

On June 6, 2011, Respondent administered the Woodcock-Johnson III Normative Update
Tests of Achievement (Form B) to Student. At the time, Student was 13 years and 5
months old, and she was attending 7™ grade. Student’s performance on the assessment
resulted in the following grade equivalencies (“GE”), among others: Broad Reading —
3.4 GE; Broad Math — 1.6 GE; Broad Written Language — 2.9 GE; Academic Skills — 2.9
GE; Academic Fluency — 2.4 GE; and Academic Apps — 2.4 GE.

Student requires a full-time out of general education placement.*

The parties have stipulated that a sgeciﬁed private full-time special education school is an
appropriate placement for Student.

The specified private school is a full-time special education out of general education
program for children with learning disabilities and related disabilities such as attention
deficit disorder. The middle school, which is where Student would be placed, is a 3-year
program which follows District of Columbia standards and will now begin following the
National Common Core standards as well to better meet the needs of LD students.

Student would be placed in a self-contained classroom with 6 other students who
are either LD or LD/OHI. These students have a learning profile similar to Student’s, in
that they are all functioning 3 to 5 years below grade level, and their visual learning
channels are significantly compromised, which impedes their ability to write, copy from
the board and navigate the classroom. As a result, the student will be provided with
technologies such as speech to text and text to speech. There will be one DC-certified
full-time special education teacher and 1 full-time assistant teacher who has been at the
private school for several years and works with students to provide hi-tech and other
accommodations.

Student’s class will be provided with low-technology accommodations such as
pencil grips, slant boards, rulers and graph paper. However, the class will also serve as a
pilot program that receives high technology accommodations such as iPads and pulse

? Petitioner’s Exhibit 6 at 1 and 9.
3 Petitioner’s Exhibit 8 at 1.

* Stipulation of the parties.

3 Stipulation of the parties.






pens, and the assistant teacher, who is trained in these technologies, will help the students
organize and will track their progress with the technology and their academic progress.

Student would stay in this self-contained for the majority of the school day, but
she and her classmates would take art and music, physical education, and computer
classes twice per week each with other teachers.

The private school can implement Student’s IEP and will prov1de Student with the
intensive programming she needs to succeed academically.

Annual tuition at the private school is approximately plus the cost of
related services, which is billed at OSSE’s established rates.®

6. Student spent two days visiting the private school over the summer and liked the students
and the teachers. Student immediately felt comfortable at the school because she realized
that she was with other students who were like her. In fact, Student did not want to come
home and is eager to return to the school. She talks about going back all the time.
Moreover, Mother wants Student receive the intensive intervention the school offers
because she believes that is what Student requires at this time to advance and grow.”

7. The specified private school is an appropriate location of services for Student.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

Placement

In the instant case, Petitioner and Respondent have stipulated that Student requires a full-time
out of general education placement and that the specified private school is appropriate for
Student, and Petitioner is requesting an Order requiring Respondent to place Student at the
specified private school. Therefore, the hearing officer conducted only a limited inquiry to
confirm the appropriateness of the specified private school for Student.

“Courts have identified a set of considerations relevant to determining whether a particular
placement is appropriate for a particular student, including the nature and severity of the
student's disability, the student's specialized educational needs, the link between those needs and
the services offered by the school, the placement's cost, and the extent to which the placement
represents the least restrictive environment.” N.G. v. District of Columbia, 556 F.Supp.2d 11, 37
(D.D.C. 2008) (quoting Branham v. District of Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005) (citing
Board of Education of the Hendrick Hudson Central School District, Wetchester County, et al. v.
Rowley, 458 U.S. 176, 202 (1982). Applying this standard to the evidence presented at the due
process hearing in this matter, and taking into account the parties’ stipulations, the hearing
officer concludes that the specified private school is an appropriate school for Student.

¢ Testimony of Associate Head of the private school.
7 Testimony of Mother.






Therefore, the hearing officer will issue the requested Order requiring Respondent to place
Student at the specified private school.

CONSENT ORDER

Based upon the above Findings of Fact and Conclusions of Law, as well as the parties’
Stipulations, it is hereby ordered:

1. Respondent shall place Student at the specified private school for SY 2011/12 at no cost
to Parent.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 U.S.C. §
1415(1).

Date: 8/18/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer











DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E., Second Floor
Washington, DC 20002

Parent, on behalf of )
STUDENT,' ) Case Number:
)
Petitioner, ) Hearing Dates:
) June 15, 2011, Room 2008
v. ) August 1, 2011, Room 2006
)
DISTRICT OF COLUMBIA ) pii
PUBLIC SCHOOLS, )
) Hearing Officer: Frances Raskin
Respondent. )

HEARING OFFICER DETERMINATION
L JURISDICTION

This proceeding was invoked in accordance with the rights established under the
Individuals With Disabilities Education Improvement Act of 2004 (“IDEA”), and its
implementing regulations at 20 U.S.C. §§ 1400 et seq., Title 34 of the Code of Federal
Regulations, Part 300; Title 38 of the District of Columbia Code, Subtitle VII, Chapter 25, and
Title 5-E of the District of Columbia Municipal Regulations.

II. BACKGROUND

Petitioner is the parent of a -year-old student (“Student”) with a disability who
attends a non-public residential school in Massachusetts (“RTC-2"). On April 22, 2011,
Petitioner filed a Due Process Compliant (“Complaint”) against the District of Columbia Public
Schools (“DCPS”) pursuant to IDEA.

This Hearing Officer was appointed to preside over this case on April 26, 2011.
Respondent DCPS filed a response to the Complaint (“Response™) on May 3, 2011.
Respondent DCPS filed its Response two days after the deadline established by IDEA.’

! Personal identification information is provided in Attachment A.
? Respondent has not challenged the sufficiency of the Complaint.





On May 6, 2011, DCPS waived the resolution meeting. On May 11, 2011, this Hearing
Officer held a prehearing conference in which Charles Moran, counsel for Petitioner, and
Harsharen Bhuller, counsel for Respondent, participated. The prehearing conference continued to
May 17, 2011, so that Respondent could provide additional information regarding its position on
the claims raised in the Complaint.’ During the prehearing conference, counsel agreed that the
forty-five day, due process hearing timeline began on May 7, 2011.

During the prehearing conference on May 6, 2011, the parties agreed to schedule the due
process hearing for June 6, 2011. However, during the prehearing conference on May 11, 2011,
the parties informed this Hearing Officer that they agreed to hold an IEP meeting in an attempt to
resolve some of the claims in the Complaint. The parties requested additional time in which to
hold the due process hearing so that they could hold the meeting prior to the hearing. The parties
agreed that the due process hearing would be rescheduled for June 15, 2011, and June 16, 201 1}

On May 18, 2011, this Hearing Officer issued a Prehearing Conference Summary and
Order. In the prehearing order, this Hearing Officer certified the following issues for
adjudication at the due process hearing:

A. | Whether Respondent denied the Student a free, appropriate, public education
(“FAPE”) by failing to develop an individualized educational program for him since the end of
the 2009-2010 school year;

B. Whether Respondent denied the Student a FAPE by failing to provide the Student
an appropriate placement and location of services from the end of the 2009-2010 school year
through the date that Petitioner unilaterally placed the Student at RTC-2; and

C. Whether Petitioner’s unilateral placement of the Student at RTC-2 was
appropriate.

3 If the Local Education Agency (“LEA”) has not sent a prior written notice under 34 C.F.R. §
300.503 to the parent regarding the subject matter contained in the parent's due process
complaint, the LEA must, within 10 days of receiving the due process complaint, send to the
parent a response. 34 C.F.R. § 300.508(e). During the prehearing conference, counsel for
Petitioner asserted that Petitioner was not prejudiced by the failure of Respondent to file a timely
response.

* The prehearing conference began on May 11, 2011, but was continued to May 17, 2011,
because counsel for Respondent requested additional time to provide responses to the questions
posed by counsel for Petitioner and this Hearing Officer, including the dates on which
Respondent would be available for an individualized educational program (“IEP”) team meeting,
and whether Respondent had access to the Student’s educational records from the time he spent
at a residential treatment facility in Washington, D.C. (“RTC-1"). During the prehearing
conference on May 17, 2011, counsel for Respondent stated that she had been unable to obtain
this information.

* On May 11, 2011, counsel for Petitioner filed a motion seeking a six-day continuance. On June
7, 2011, this Hearing Officer issued an order granting the motion.





The due process hearing commenced at 11:00 a.m. on June 15, 2011. At the outset of the
hearing, in the absence of any objections, this Hearing Officer entered the parties’ respective
five-day disclosures into evidence.” Before the parties provided opening statements, counsel for
Respondent informed opposing counsel and this Hearing Officer that Respondent had agreed that
the Student should be placed in a residential treatment facility. Counsel for Respondent offered
to place the Student in one of four facilities, all of which are outside the District of Columbia, if
any of these facilities accept the Student for admission into its program.” Petitioner then
requested a sixty-day continuance to allow her to visit these facilities, complete the application
process, and determine if any of the facilities would be able to meet the Student’s needs. After
discussing the continuance with this Hearing Officer, the parties agreed that the continued due
process hearing would take place on July 28, 2011, and August 1, 2011.°

On July 28, 2011, the due process hearing did not proceed due to a power outage that
affected the Student Hearing Office.’

The due process hearing convened on August 1, 2011. At the outset of the hearing,
counsel for Petitioner informed this Hearing Officer that the parties had resolved Petitioner’s
claim regarding the failure of Respondent to develop an IEP for the Student since the end of the
2009-2010 school year.' Counsel for Petitioner agreed that the only issues remaining for
adjudication were (a) whether Respondent denied the Student a FAPE by failing to provide the
Student an appropriate placement and location of services from the end of the 2009-2010 school
year, and (b) whether Petitioner’s unilateral placement of the Student RTC-2 was appropriate.

This Hearing Officer then admitted into evidence the parties’ respective five-day
disclosures, which the parties had supplemented on July 26, 2011.!' Without objection, this
Hearing Officer entered into evidence Petitioner’s exhibits 1-24. Without objection, this Hearing
Officer entered into evidence Respondent’s exhibits 1-20 and 22-28."

% This Hearing Officer entered into evidence Petitioner’s exhibit 1-15 and Respondent’s exhibits
1-11.
" DCPS offered to place the Student in the following residential treatment facilities:

VA; VA; and
the ~ Pennsylvania. :
% On June 21, 2011, counsel for Petitioner filed a motion for a forty-two day continuance. On
June 26, 2011, the Chief Hearing Officer issued an order granting this continuance.
® The Student Hearing Office was closed after an electrical outage rendered the building’s
elevators inoperable.
19 Counsel for Petitioner stated that, on July 14, 2011, DCPS and counsel for Petitioner had
developed an IEP. Counsel for Petitioner stated that Petitioner was satisfied with this IEP.
Counsel for Petitioner further stated that DCPS had agreed to fund compensatory education for
the Student. In her supplemental disclosures, Petitioner disclosed this IEP as exhibit 24.
'! Although the five-day disclosure deadline was July 25, 2011, the parties agreed to exchange
the supplemental disclosures on July 28, 2011.
2 Respondent did not disclose any document marked as exhibit 21.





The parties then informed this Hearin§ Officer that they had agreed to several stipulations
of fact, which they read into the record."” After the parties provided opening statements,
Petitioner testified and called three witnesses, her educational advocate, the director of referrals
and recruitment for RTC-2, and a consultant to RTC-2. Respondent presented two witnesses, a
DCPS placement specialist and a DCPS program manager.  After the parties presented oral
closing arguments, the due process hearing concluded on August 1, 2011,

IV. ISSUES PRESENTED

A. Whether Respondent denied the Student a FAPE by failing to provide the Student
an appropriate placement and location of services from the end of the 2009-2010 school year
through the date that Petitioner unilaterally placed the Student at RTC-2; and

B. Whether Petitioner’s unilateral placement of the Student RTC-2 was appropriate.

Petitioner seeks relief in the form of an order requiring DCPS to reimburse her for the
costs of the Student’s enrollment at RTC-1 after she unilaterally placed him at RTC-1 on March
25, 2011. Petitioner also requests that this Hearing Officer order Respondent to fund the
Student’s enrollment at the RTC-1 for the 2011-2012 school year.

V. FINDINGS OF FACT

1. The Student’s full-scale 1Q is 64, which is in the extremely low range of intellectual
functioning.'* His verbal reasoning abilities are in the borderline range.'” His nonverbal
reasoning abilities also are in the borderline range.'® The Student’s working memory is in the
low average range.!” His processing speed is in the extremely low range.'® He also exhibits a
low range of functioning in hand-eye coordination.'®

2. In word reading, the Student performs in the extremely low range.”® He performs in
the borderline range in sentence comprehension, spelling, and math.2' He is performing below
grade level in reading and math computation.*?

3. The Student exhibits a high level of maladjustment.® He appears to be socially and

" These stipulations are reflected in the findings of fact, below.
'4 Petitioner Exhibit 5 at 3 (August 10, 2010, Report of Neuropsychological Evaluation). This
indicates that the Student meets the criteria for mild mental retardation. Petitioner Exhibit 6 at 8,
l95 (December 22, 2010, Report of Neuropsychological Evaluation).
Id.
“Id at 4.
1.
¥ d.
Y.
2Id. at5.
' 1d.
21d at 8.
2 1d. at7.





emotionallzy delayed.”® He exhibits clinically significant hyperactivity and rule breaking
behaviors.”® He also exhibits behaviors that are considered odd, and he may seem disconnected
from his surroundings at times.?® He has poor expressive and receptive communication skills
and has difficulty seeking out and finding information on his own.?” He also exhibits impaired
daily living skills.?®

4. The Student exhibits at-risk behaviors including aggression, anxiety, depression,
withdrawal, attention problems, and lack of leadership skills.”” Thus, the Student has an
adjustment disorder with mixed disturbance of emotion and conduct.>® However, his extensive
history of repeated psychiatric hospitalizations and behavior in school and at home indicate that
his emotional disturbance is much more severe than is typical of adjustment disorder and is
consistent with a severe form of psychopathology.®'

5. The Student meets the disability criteria for emotional disturbance.*®> He also meets
the disability criteria for other health impairment as a result of his attention deficit hyperactivity
disorder (“ADHD”).*®

6. On March 19, 2010, while attending a nonpublic school (“Non-Public School 2”), the
police were called after the Student punched another student in the mouth and caused a big
commotion with other students.>* The Student was arrested after he refused to calm down.”

7. Due to the severity of his behavioral difficulties, on March 26, 2010 DCPS agreed to
move the Student from Non-Public School 2.*® The Student was failing all of his classes and his
behavior was interfering with his learning.’

8. In the spring of 2010, the Student threatened family members and peers, punched
holes in the walls of his home, and broke the window in his bedroom.*® In April 2010, the
Student was involved in a physical altercation with another student at school and had to be

*1d.

>

*Id.

.

%1

® .

*1d. at9.

*! Petitioner Exhibit 6 at 9. Since the Student was years old, he has had ten admissions to

the two admissions to , and four

admissions to the

*2 Petitioner Exhibit § at 8.

P Id.

z: Petitioner Exhibit 9 at 26 March 19, 2010, Scruples Corp. Behavior Health Service Notes
Id.

2: Petitioner Exhibit 9 at 25 (March 26, 2010, Scruples Corp. Behavior Health Service Notes).
Id.

* Petitioner Exhibit 3 at 1 (June 10, 2010, Psychiatric Report); Petitioner Exhibit 9 at 2

(February 23, 2010, Department of Mental Health Major Unusual Incident Follow-Up Report).





restrained.”® After he returned home, he punched holes in the wall, used profanity toward his

mother, and eventually was transported to the  In
April or May 2010, after returning home from another stay at the police were called after
he attacked a family friend.* In June 2010, while hospitalized at the Student was involved

in physical altercations with other patients.*?

9. Due to the severity of his disabilities, Student must be educated in a residential
treatment facility.*’

10. On September 8, 2010, Petitioner entered into a settlement agreement with DCPS.*
In the agreement, DCPS agreed to fund the Student at a nonpublic school (“Non-Public School”)
on an interim basis until the Student is placed in a residential facility.*> The Student enrolled in
the Non-Public School on or about the last week of September 2010.*® The Student remained in
the Non-Public School for only three days and exhibited violent behavior during this time.*” The
weekend that followed, the Student was again hospitalized at - after a violent episode.*®

11. The Student remained at for about one month.* When the Student left he
transferred directly to a residential treatment center (“RTC-1”) in the District of Columbia.”’
The Student’s insurance company paid for his stay in RTC-1.>' RTC-1 is a short-term setting.”
RTC-1 was unable to meet the Student’s needs.”” The Student was overmedicated and his
personal hygiene was neglected.>

12. On November 15, 2010, DCPS convened a meeting of the Student’s individualized
educational program (“IEP”) team.”> Petitioner and her Advocate attended the meeting.’®
Petitioner’s Advocate requested that the IEP team revise the Student’s IEP.”” Although DCPS
declined to revise the Student’s IEP, the IEP team agreed that the Student should be placed in a

3 Petitioner Exhibit 9 at 3 April 27, 2010, Department of Mental Health Major Unusual Incident
Follow-Up Report).

“d.

*! Petitioner Exhibit 2 at 1 (May 13, 2010, Psychiatric Report).

*2 Petitioner Exhibit 9 at 18 (June 15, 2010, Scruples Corp. Behavior Health Service Notes).
* Stipulation of parties.

* Petitioner Exhibit 1 (September 8, 2010, Settlement Agreement).

* Id. at 2, 4. Stipulation of parties.

*¢ Stipulation of parties.

“1d.

“®d.

Y.

Y.

U d.

>2 Testimony of Advocate.

.

>* Testimony of Petitioner.

2 Z Petitioner Exhibit 7 at 2 (November 15, 2010, IEP Meeting Notes).

" 1a






residential treatment facility that could meet his needs.”®

13. On February 23, 2011, counsel for Petitioner sent a letter to the DCPS general
counsel stating that Petitioner planned to unilaterally enroll the Student in a residential treatment
facility in Massachusetts (“RTC-2").>° The letter stated that, if DCPS did not agree to fund the
Student’s placement in RTC-2, with transportation, Petitioner planned to place the Student at
RTC-2 and file a due process complaint.®** On March 25, 2011, Petitioner unilaterally enrolled
Student at RTC-2.%"'

14. From September §, 2010, until June 15, 2011, DCPS did not propose or place the
Student in a residential treatment facility.** On June 15, 2011, DCPS proposed four residential
treatment facilities.”> Three of those facilities have rejected the Student for admission.**

15. RTC-2 is a therapeutic, residential facility for students with severe disabilities.®
Many of these students were unsuccessful in previous settings, including other residential
facilities.*® RTC-2 has twenty-four-hour video monitoring throughout the educational and
residential facilities.®” Each of the teachers and related service providers are licensed by the
State of Massachusetts. RTC-2 is capable of implementing the Student’s IEP.®® RTC-2 does not
have a Certificate of Authority from the Office of State Superintendant of Education.®’

16. The Student has adjusted well to his routine at the RTC-2.° He came to class ready
to work on his assignments.”' Although he was off-task at times, he completed all assignments
on time and to the best of his abilities.”> The Student participated in an intensive behavior
intervention program (“BIP”) that includes numerous behavior change targets.”” He was
learning about behavioral self-management strategies and options.’* He participated in
individual and group counseling to further strengthen his socially and emotionally adaptive
behavior.”

58
1d.
ZZ Petitioner Exhibit 10 at 1 (February 23, 2011, Letter from Charles Moran to Robert Utiger).
o d.
6! Stipulation of Parties.
1.
© 1.
“rd.
% Testimony of RTC-2 Director.
1.
%7 Id.; testimony of Advocate.
% Id.
% Testimony of RTC-2 Director.
7‘: Petitioner Exhibit 11 at 2 (June 8, 2011, RTC-2 Initial Clinical/Behavioral Progress Report).
7
Id.
1.
" Id. at 3.
.
1.






17. The Student has made progress since his arrival at the RTC-2, including in his
relations with his mother and in his personal hygiene.’® RTC-2 allows parents, including
Petitioner, to contact their children at any time of the day.”’ Petitioner talks to the Student on a
daily basis.”® Once a week, she and the Student have a video chat through Skype.” The Student
likes being at RTC-2.%

18. However, the Student has continued to exhibit aggressive behavior.?! In thirty-nine
days, he had forty occurrences of aggression.** He exhibited aggressive posturing, verbal threats
of aggression, and yelling at a staff member who tried to assist with a behavioral crisis of another
student.®” The Student’s intense, aggressive behavior requires twenty-four-hour supervision and
highly structured behavioral psychology treatment.®*

19. If a student’s behavioral programming is ineffective to accomplish the student’s
treatment goals, RTC-2 implements aversive techniques (“aversives”).*> These aversives include
a two second application of an electric shock to the surface of the skin, typically on a student’s
arm or leg.*® The shock is applied as soon after the occurrence of a problem behavior is as
possible.®” Nineteen percent of the Students at RTC-2 receive aversives.*® The Student is not
receiving aversives.*

20. In order to administer these aversives to a student, the student’s parent must consent
to the treatment.” The RTC-2 then must obtain authorization from the Massachusetts Probate
Court, which is a state family court.”’ In each such case, the court appoints an attorney for the
student.’® The court holds an adversarial proceeding before determining whether to approve the
aversives for a particular student.”

21. On July 14, 2011, DCPS developed an IEP for the Student.’® The IEP provides that

76 Testimony of Petitioner.

"7 Testimony of RTC-2 Director.

78 Testimony of Petitioner.

P Id.

“Id

z; Petitioner Exhibit 17 at 1 (July 14, 2011, RTC-2 Initial Clinical/Behavioral Progress Report).
"1

“Id. at2.

% Petitioner Exhibit 22 at 1 (RTC-2 Policy and Procedure on Court-Authorized Supplementary
Aversives — Level II and IIT Interventions).

°Id.

' Id. |

8 Testimony of RTC-2 Director.

“Id.

1d at2; testimony of director of referrals and recruitment for RTC-2 (“RTC-2 Director”).

°! Id.; testimony of RTC-2 Director.

2 Id.

P 1.

% Petitioner Exhibit 24, Respondent Exhibit 28 (July 14, 2011, IEP).





the Student will receive twenty-nine hours per week of specialized instruction, one hour per
week each of behavioral support services, speech language pathology, and occupational
therapy.”

22. The Advocate provided credible testimony at the due process hearing. Her testimony
was consistent with the documentary evidence. Further, she has extensive experience in special
education, including as an employee of DCPS for 26 years. For 12 of those years, she worked as
an educator and worked with ED students. During the last year of her employment with DCPS,
she was the principal of a special education school.

23. Petitioner provided credible testimony at the due process hearing. Her testimony was
consistent with the documentary evidence and was uncontroverted by any of Respondent’s
witnesses.

24. The RTC-2 Director provided inconsistently credible testimony. While his testimony
about the services that RTC-2 provides was consistent with the documentary evidence and
uncogl6troverted by the DCPS witnesses, it was less credible on other issues not related to this
case.

25. This Hearing Officer finds that the consultant to RTC-2 was not credible. He cited
no studies or other scientific evidence to support his assertion that students benefit from
observing other students being subjected to aversives. Additionally, he serves as a paid
consultant to RTC-2, which creates a conflict of interest and indicates a potential for bias.

26. The DCPS Placement Specialist and Program Manager provided credible testimony,
although most of this testimony was not germane to the issues in this case. Although the
Program Manager was emotional in her opposition to the use of aversives at RTC-2, she
admitted that she had not personally observed this procedure in practice. Instead, her testimony
was based on anecdotal reports involving other students.

VI. CONCLUSIONS OF LAW

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.”’ FAPE is defined as “specially
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.””®
FAPE “consists of educational instruction specially designed to meet the unique needs of the

* Id. at 10,

%% This witness denied knowledge of any criminal proceedings against the founder of RTC-2.
This testimony was undermined by the testimony of the Advocate and Petitioner Exhibit 20,
which was a plea agreement on felony charges brought by the State of Massachusetts against the
founder of RTC-2.

720 U.S.C. §§ 1400(d)(1)(A),1412(a)(1).
%820 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

9





handicapped child, supported by such services as are necessary to permit the child to benefit from
the instruction.””

Each local education agency (“LEA”) is obligated to provide a FAPE “for all children
residing in the state between the ages of 3 and 21, inclusive.”'® In deciding whether an LEA
provided a FAPE to a student, the inquiry is limited to (a) whether the LEA complied with the
procedures set forth in IDEA; and (b) whether the student’s IEP is reasonably calculated to
enable him/her to receive educational benefits.'® The IEP is the centerpiece of special education
delivery system.'%?

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.'” In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.'®*

The burden of proof is properly placed upon the party secking relief.'” A petitioner must
prove the allegations in the due process complaint by a preponderance of the evidence.'® The
preponderance of evidence standard simply requires the trier of fact to find that the existence of a
fact is more probable than its nonexistence.'”’ In other words, preponderance of the evidence is

% Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

19934 C.F.R. § 300.101.

1 Rowley at 206-207.

"2 Lillbask v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal quotation marks
omitted).

1920 U.S.C. § 1415 (D3)E)(ii).

194 Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original,
internal citations omitted). See also C.M. v. Bd. of Educ., 128 Fed. Appx. 876, 881 (3d Cir. 2005)
(per curiam) ("[O]nly those procedural violations that result in loss of educational opportunity or
seriously deprive parents of their participation rights are actionable.”); Roland M. v. Concord
Sch. Comm., 910 F.2d 983, 994 (1st Cir. 1990) (en banc) (“[P]rocedural flaws do not
automatically render an IEP legally defective”) (citations omitted); W.G. v. Bd. of Trustees, 960
F.2d 1479, 1484 (9th Cir. 1992) (rejecting the proposition that procedural flaws “automatically
require a finding of a denial of a FAPE”); Thomas v. Cincinnati Bd. of Educ., 918 F.2d 618, 625
(6th Cir. 1990) (rejecting an IDEA claim for technical noncompliance with procedural
requirements because the alleged violations did not result in a “substantive deprivation” of
student's rights); Burke County Bd. of Educ. v. Denton, 895 F.2d 973, 982 (4th Cir. 1990)
(refusing to award compensatory education because procedural faults did not cause the child to
lose any educational opportunity).

19 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

1920 U.S.C. § 1415 ()(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).

Y7 Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).
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evidence that is more convincing than the evidence offered in opposition to it.'® Unlike other

standards of proof, the preponderance-of-evidence standard allows both parties to share the risk

of error in roughly equal fashion,'" excelpt that when the evidence is evenly balanced, the party
0

with the burden of persuasion must lose.""
VII. DISCUSSION

A. Petitioner Proved that DCPS Denied the Student a FAPE by Failing to Provide
Him an Appropriate Educational Placement for the 2010-2011 School Year.

An appropriate educational program begins with an IEP that accurately reflects the results
of evaluations to identify the student's needs,''' establishes annual goals related to those needs,' '
and provides appropriate specialized instruction and related services.'"> The program must be
implemented in the least restrictive environment (“LRE”).!'* For an IEP to be “reasonably
calculated to enable the child to receive educational benefits,” it must be “likely to produce
progress, not regression.”’ ”

The IDEIA requires that unless the IEP of a child with a disability requires some other
arrangement, the child is educated in the school that he or she would attend if nondisabled.!'® In
selecting the least restrictive environment, consideration is given to any potential harmful effect
on the child or on the quality of the services that he or she needs.''” A child with a disability is
not removed from education in age appropriate regular classrooms solely because of needed
modifications in the general education curriculum.''®

The term “educational placement” refers to the type of educational program prescribed by
the IEP.'"® “Educational placement” refers to the general educational program, such as the
classes, individualized attention, and additional services a child will receive, rather than the

1% Greenwich Collieries v. Director, Office of Workers’ Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), affd, 512 U.S. 246 (1994).

' Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

19 Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994).

"'1'34 C.F.R. § 300.320 (a) (1).

234 C.F.R. § 300.320 (a) (2).

334 C.F.R. § 300.320 (a) (4).

1420 U.S.C. § 1412 (a) (5); 34 C.F.R. §§ 300.114 (a) (2), 300.116 (a) (2).

"> Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal
qluotation marks and citation omitted).

1934 C.F.R. §300.116 (c).

1734 C.F.R. § 300.116 (d).

18 1d. at (e).

" T.Y.v. NY. Dept. of Educ., 584 F.3d 412, 419 (2d Cir. 2009) (citation omitted).
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“pricks and mortar” of the specific school.'*

To the maximum extent possible children with disabilities should be educated with
children who are non-disabled.'”’ Special classes separate schooling, or other removal of
children with disabilities from the regular educational environment occurs only if the nature or
severity of the disability is such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.'*

In the District of Columbia, special education placements shall be made in the following
order or priority, provided, that the placement is appropriate for the student and made in
accordance with IDEA: (1) DCPS schools, or District of Columbia public charter schools
pursuant to an agreement between DCPS and the public charter school; (2) private or residential
District of Columbia facilities; and (3) facilities outside of the District of Columbia.'?®

The considerations relevant to determining whether a particular placement is appropriate
for a particular student include the nature and severity of the student's disability; the student's
specialized educational needs; the link between those needs and the services offered by the
school; the placement's cost; and the extent to which the placement represents the least restrictive
environment.'**

Here, DCPS entered into a settlement agreement on September 8, 2010, in which it
agreed to place the Student in a residential facility. The parties stipulated that, from September 8,
2010, until June 15, 2011, DCPS did not propose or place the Student in a residential treatment
facility. Instead, Petitioner was left to her own devices to find an appropriate facility for the
Student. During this time, the Student had numerous violent outbursts and was repeatedly
hospitalized.

Finally, in February 2011, Petitioner notified DCPS that she planned to place the
Student at RTC-2. Petitioner waited another month before placing the Student at RTC-2, during
which time DCPS made no effort to find an alternative residential facility for the Student.

It wasn’t until June 15, 2011, DCPS proposed four residential treatment facilities, all of
which are private facilities outside the District of Columbia. Despite the Student’s escalating
behavioral difficulties and repeated psychiatric hospitalizations, DCPS did not revise the
Student’s IEP to reflect that he requires a residential placement until July 14, 2011,

Petitioner proved that the RTC-2 is an appropriate location of services for the Student.
The Student has made progress at the RTC-2, although he continues to exhibit behavioral
difficulties. The Student’s relationship with Petitioner has improved, he completes his classroom
assignments to the best of his ability, and reports to class ready to learn. This is a distinct

120 14.

2134 CF.R. § 114 (a)2)().
122 14, at 114 (a)(2)(ii).

' D C. Code § 38-2561.02.

1% Branham v. District of Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005) (citing Rowley, 458 U.S. at
202).
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improvement from his functioning while at RTC-1.

Thus, Petitioner proved that DCPS denied the Student a FAPE from September 8, 2010,
through March 25, 2011, by failing to provide him an appropriate placement and location of
services.

B. Petitioner Proved that She is Entitled to Reimbursement for All Costs of the
Student’s Stay in the Residential Treatment Facility.

If an LEA has failed to make a basic floor of educational opportunity available to a
student, and the parent subsequently unilaterally enrolls a child in private school, IDEA
authorizes reimbursement for the cost of private education.'* Reimbursement merely requires
the school district to belatedly pay expenses that it should have gaid all along and would have
borne in the first instance had it provided the student a FAPE.'?® Thus, a hearing officer may
grant reimbursement of private school tuition only when a school district fails to provide a
FAPE and the private-school placement is appropriate.'*’ Reimbursement may be approgriate
even when a child is placed in a private school that has not been approved by the State.'

Parents who place their children in private schools without the consent of local school
officials are entitled to reimbursement only if the LEA violated IDEA, the private school
placement was appropriate, and the cost of the private education was reasonable.'” When a
hearing officer concludes that a school district failed to provide a FAPE and the private
placement was suitable, it must consider all relevant factors, including the notice provided by the
parents and the school district's opportunities for evaluating the child, in determining whether
reimbursement for some or all of the cost of the child's private education is warranted."*® In other
words, in making the equitable determination of whether a parent is entitled to reimbursement,
and the amount of reimbursement to which the parent is entitled, this Hearing Officer must
examine the actions of each party.'*!

"% Burlington, 471 U.S. at 369; 34 C.F.R. § 300.148 (if the parents of a child with a disability
enroll the child in a private school without the consent of or referral by the LEA, a hearing
officer may require the LEA to reimburse the parents for the cost of that enrollment if the
hearing officer finds that the LEA had not made FAPE available to the child in a timely manner
P2r6ior to that enrollment and that the private placement is appropriate).

Id. at 471 U.S. at 369-71; N.G. v. District of Columbia, 556 F. Supp. 2d 11, 38-39 (D.D.C.
2008); Alfono v. District of Columbia, 422 F. Supp. 2d 1 (D.D.C. 2006) (private school tuition
reimbursed when school district failed to complete student's IEP prior to the start of the school
year).

"7 Burlington, 471 U.S. 359, 369; Florence County School Dist. Four v. Carter, 510 U.S. 7, 12-
13 (1993). The latter requirement is essential to ensuring that reimbursement awards are granted
only when such relief furthers the purposes of the Act. 471 U.S. at 369.

128 Florence County School Dist. Four v. Carter, 510 U.S. 7 (1993).

' Holland v. District of Columbia, 71 F.3d at 425 (citing Carter, 510 U.S. at 15).

%0 Forest Grove School Dist. v. T.A., 129 S. Ct. 2484, 2496 (2009).

! Burlington, 471 U.S. at 373 (finding that equitable considerations are relevant to fashioning
relief).
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An award of tuition reimbursement may be reduced or denied if, at the most recent IEP
meeting that the parent attended prior to removing the student, the parent failed to inform the
LEA that she disagreed with the placement proposed by the LEA and intended to enroll the
student in a private school at public expense.'>> Alternatively, the tuition reimbursement may be
reduced or denied if the parent failed to give written notice to LEA of her intent to unilaterally
place the student in a nonpublic school at least ten business days prior to the removal of the child
from the public school."”” Finally, a hearing officer may deny or reduce the reimbursement to
the parent if she finds that the parent’s actions were unreasonable.'”*

Here, the parties stipulated that the Student’s least restrictive environment is a residential
facility. Due to his low cognitive functioning and severe emotional disturbance, a less restrictive
placement would be inappropriate.

DCPS delayed placing the Student in an appropriate location of services for ten months.
Only after the due process complaint was filed, DCPS proposed no appropriate locations of
service for the Student. It wasn’t until the first day of the due process hearing that DCPS
proposed any locations that might be able to provide the Student the services he requires. Yet,
three of those four residential facilities rejected the Student.

Due to the severity of the Student’s behavioral difficulties, the RTC-2 was one of the few
facilities that could meet the student’s needs. It provides the structure he requires and the
behavioral management system that is designed to improve his awareness of his behavior and
rewards for reaching his behavioral goals. Thus, RTC-2 is an appropriate location of service for
the Student even though it does not have an OSSE Certificate of Approval.'*®

Although District of Columbia law prohibits DCPS from placing a Student in a facility
that uses aversives,'*® DCPS failed to convince this Hearing Officer that RTC-2 is not an
appropriate location of services for the Student. DCPS presented no evidence that the Student is
not making progress at RTC-2, other than raising concerns about the use of aversives on other
students at RTC-2. Because the Student is not receiving aversives, this testimony was
unavailing.

Thus, this Hearing Officer find that Petitioner is entitled to reimbursement for the costs
associated with the Student’s placement in RTC-2 since March 25, 2011.

13234 C.F.R. § 300.148 (d)(1)(i).

13334 C.F.R. § 300.148 (d)(1)(ii).

13434 C.F.R. § 300.148 (d)(3).

13 See Carter, 510 U.S. 7.

B¢D.C. Code § 38-2561.03 (Unless the placement of a student has been ordered by a District of
Columbia court, federal court, or a hearing officer pursuant to IDEA, no student whose
education, including special education or related services, is funded by the District of Columbia
government shall be placed in a nonpublic special education school or program that allows the
use of aversive intervention in its policy or practice or has not received and maintained a valid
Certificate of Approval from the Office of State Superintendant of Education).
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ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 7th day of
August 2011, it is hereby:

ORDERED that Respondent shall reimburse Petitioner for the costs associated with the
Student’s placement in RTC-2 from March 25, 2011 through the date of this Order, including the
costs of transporting the Student to RTC-2;

IT IS FURTHER ORDERED that Respondent shall bear the costs of the Student’s
placement at RTC-2 for the 2011-2012 school year; and

IT IS FURTHER ORDERED that, if RTC-2 obtains court approval to administer
aversive treatments to the Student at any time during the 2011-2012 school year, Respondent
shall place the Student in an alternative residential facility that can meet his needs within fifteen
calendar days of the date it learns of the issuance of the court order.

By: Isl_Frances Raskin
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 415(1)(2).

Distributed to:
Charles Moran, Counsel for Petitioner
Harsharen Bhuller, Counsel for Respondent

Student Hearing Office
DCPS
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) Date Issued: August 25, 2011
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) Hearing Officer: Virginia A. Dietrich
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) Case No:
District of Columbia Public Schools )
)
Respondent. ) Hearing Date: August 12, 2011 Room 2009
)] August 15, 2011 Room: 2009
HEARING OFFICER DETERMINATION
Background
Petitioner, the mother of year old Student, filed a due process complaint notice on

May 18, 2011 alleging that Student had been denied a free appropriate public education
(“FAPE”) under the Individuals with Disabilities Education Act (“IDEA™).

Petitioner alleged that District of Columbia Public Schools (“DCPS”) had failed to timely
evaluate Student and determine eligibility, DCPS had failed to provide Petitioner access to
Student’s records, DCPS had failed to develop a behavior intervention plan (“BIP”) in May
2011, DCPS had failed to provide Student with sufficient specialized instruction and behavioral
support services beginning in May 2011, DCPS had failed to provide Student with a placement
that could implement a full-time IEP since May 2011, DCPS had failed to formally address its
refusal to grant Petitioner’s request for a full-time therapeutic placement in May 2011, and
DCPS had failed to provide Student with Extended School Year (“ESY”) services during the

summer of 2011.

DCPS asserted various defenses to the many allegations in the complaint and that it had
not denied Student a FAPE.

! Personal identification information is provided in Appendix A.
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Subject Matter Jurisdiction

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; and Title V, Chapter E-30, of the
District of Columbia Municipal Regulations (“D.C.M.R.”).

Procedural History

The due process complaint was filed on 05/18/11. This Hearing Officer was assigned to
the case on 05/20/11. A resolution meeting did not take place. The 30-day resolution period
expired on 05/17/11, the 45-day timeline to issue a final decision began on 06/17/11, and the
final decision initially was due on 08/01/11. The parties appeared for the first due process
hearing date on 07/14/11. At that time, an unopposed continuance request by Petitioner was
granted, which extended the final decision due date to 08/25/11.

The due process hearing was a closed hearing that took place on 08/12/11 and 08/15/11.
Petitioner was represented by Domiento C. R. Hill, Esq. and DCPS was represented by Tanya
Chor, Esq. Neither party objected to the testimony of witnesses via telephone. Petitioner
participated in the hearing in person.

Petitioner presented three witnesses: Petitioner; Petitioner’s educational advocate; and
Admissions Coordinator at Foundations School. DCPS presented three witnesses: Special
education teacher (“SET”); Special education coordinator (“SEC™); and Principal at Prospect
Leaming Center.

Petitioner’s disclosures dated 08/05/11, containing a witness list and Exhibits P-1 through
P-62, were admitted into evidence without objection except for Petitioner’s documents that were
prepared by counsel, which were admitted into evidence over objection, DCPS’ disclosures
dated 04/05/11, containing a witness.list and Exhibits R-01 through R-62 and Supplemental
Disclosures R-64 through R-66, were admitted into evidence without objection. R-63 did not
exist.

The issue of whether DCPS denied Student a FAPE by failing to include a social worker
at the Multidisciplinary Team (“MDT”) meeting on 05/05/11 so that social emotional goals and a
behavior intervention plan could be included in Student’s IEP, was withdrawn by Petitioner and
dismissed with prejudice.

The seven issues to be determined in this Hearing Officer Determination are as follows:

Whether DCPS denied Student a FAPE by failing to evaluate Student within 120 days of
the initial referral.
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Whether DCPS denied Student a FAPE by failing to provide Petitioner with access to
Student’s behavioral incident school records, beginning on 09/23/10.

Whether DCPS denied Student a FAPE by failing to develop a BIP as part of his
05/05/11 IEP. : .

Whether DCPS denied Student a FAPE by failing to develop an IEP on 05/05/11 that
included sufficient specialized instruction and behavioral supports to enable Student to receive
educational benefit. -

Whether DCPS denied Student a FAPE by failing to provide Student with a placement
that could implement a full-time IEP in a therapeutic setting, beginning on 05/05/11.

Whether DCPS denied Student a FAPE by failing to issue a Prior to Action Notice on
05/05/11 that addressed DCPS’ refusal to place Student in a full-time therapeutic placement.

Whether DCPS denied Student a FAPE by failing to include ESY services in Student’s
05/05/11 IEP,

For relief, Petitioner requested a finding that Student was denied a FAPE on each of the
issues presented, that DCPS provide Petitioner with records of Student’s behavioral incidents for
- the 2010-2011 school year, a determination that Student requires 27.5 hours/week of specialized
instruction outside of general education and ESY services, DCPS to place and fund Student at

Montgomery County, MD, and an award of compensatory education for
missed services since May 2011,

The parties stipulated to the following facts:

1) At the IEP meeting on 07/22/11 and 08/02/11, an IEP was developed that prescribed
28 hours/week of specialized instruction outside of general education and 2 hours/week of
behavioral support services outside of general education. The IEP hours and type of services are
appropriate and placement in a highly structured classroom with a low student to teacher ratio. is
also appropriate.

2) The 2010-2011 school year ended on 06/20/11.

3) The summer 2011 ESY dates are 07/07/11 through 07/28/11, with four hours/day of |
instruction.

4) Parties agreed on 07/14/11 that the meeting to be convened on 07/22/11 would go
forward regardless of the composition of the team.
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Findings of Fact

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

#1. DCPS timely acted on Petitioner’s 09/07/10 written referral for evaluation and
determination of cligibility for special education services. On 10/07/10, DCPS met with
Petitioner and obtained written consent for DCPS to begin the evaluation process.” By mid
November 2010, DCPS had completed the necessary evaluations that included a comprehensive
psychological evaluation, a speech and language evaluation, social work assessment, educational
evaluation and an occupational therapy evaluation.® On 12/13/10, DCPS convened a meeting
with Petitioner and at that time, DCPS was prepared to discuss evaluations, determine eligibility
and develop an IEP.* The meeting on 12/13/10 did not start on time due to the late arrival of
Petitioner’s advocate, and despite four hours of discussion and review of several evaluations, the
MDT was unable to review the comprehensive psychological evaluation, determine eligibility
and develop an IEP.” Parties agreed to reconvene on 01/05/11 for a meeting to complete the
cligibility determination process.® A few days after the 12/13/10 meeting, Petitioner requested
funding for independent evaluations because Petitioner was dissatisfied with the evaluations
conducted by DCPS, and DCPS granted Petitioner’s request on 12/17/10.” On 01/05/11, DCPS
was g)repared to complete the review of DCPS evaluations, determine eligibility and develop an
IEP,” however, Petitioner cancelled the 01/05/11 meeting to allow for the independent
evaluations to be completed” On 03/10/11, the team met again, reviewed evaluations,
determined that Student was eligible for special education services and DCPS was prepared to
develop an IEP, but could not do so because Petitioner was not present.’” On 03/18/11, DCPS
began scheduling efforts for an IEP development meeting; however, development of the IEP was
delayed until 05/05/11 due to Petitioner’s lateness in responding to scheduling e-mails and
Petitioner’s unavailability on dates offered by DCPS and the need for DCPS to include Petitioner
in the IEP development process.''

#2. Petitioner initially requested a copy of Student’s records from DCPS on 09/23/10 and
all available records were tlmely pr0v1ded to Petitioner’s representative by the SEC just as soon
as the records became available.'? Addltlonally, all behavior incident reports that were generated
by DCPS personnel were included in Student’s school binder, and the contents of the binder
were made available to Petitioner and Petitioner’s advocate at all meetings. Petitioner made no
- further requests for records after the 05/05/11 meeting, "

1R-11.

3 R-12 through R-16; SEC.
*SEC, SET.

¥ SEC,SET.

8 SEC, SET, Advocate.
! P-14, Advocate.

¥ SEC, SET.

¥ P-38, Advocate.

Y SEC, SET.

' R.22, R-53, SEC.

2 R.6, R-22, SEC,

Y SET,
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#3. Student’s behavior fluctuated drastically during the 2010-2011 school year. There
were times when Student had severe behavior problems consistently, times when his behavior
problems ceased and times where his behavior problems were severe, but infrequent.'
Student’s acting out or externalizing behaviors in the first half of the year were replaced with
internalizing behaviors such as crying and sadness during the second half of the year.!” DCPS
was very responsive to Student’s constantly changing behaviors and over the course of the 2010-
2011 school year, behavior interventions were developed and applied that included a behavior
support plan, counseling, a large amount of one to one instruction with the SEC, take-a-break
cards, and small group social-emotional groups.’® More specifically, in September 2010, a
behavior support plan was created by Petitioner and the principal.'’ From Sep — Dec 2010,
DCPS met regularly to discuss and address Student’s behavior and academics. From Sep - Dec
2010, the SET was aware of Student’s depressmn and acting out behaviors and made sure that he
had a safe place to go and people to talk to.'”® DCPS conducted behavioral observations in
September 2010 and completed a Functional Behavioral Assessment in November 2010,'? and
these assessments were used to develop and administer behavioral interventions to the extent
they could be used because Student’s behavior changed constantly in type and duration.® Fora
short period of time in Oct-Nov 2010, an intervention strategy was developed by DCPS and
Petitioner, whereby Student would receive services from the SEC and SAM coach at the local
public library.?' After Dec 2010, Student spent a lot of 1:1 time with the SEC, w:th whom he
had an excellent rapport and who was very successful in deescalating Student.”? Student’s
behavior and the interventions utilized were discussed extensively at the 12/13/10, 03/10/11, and
05/05/11 meetings.” At the 12/13/10 meeting, Petitioner was happy about the interventions
applied and the success of Student due to 1:1 interventions with the SEC.** At the 05/05/11
meeting, a BIP could not be developed due to time constraints.”

#4, Student was academically competent, had a high Average cognitive ability, had
achievement testmg scores in the Average range and was able to achieve at a higher rate than
many of his peers.”® During the 2010-2011 school year, Student had made growth in both math
and reading as demonstrated by his performance on the DC-BAS, Fountas and Pinnell and
teacher-made assessments. Student had limited academic deﬁcns his problem was his
emotionality that affected his performance in school”” When the team deveioped the IEP in
May 2011, Student was performing well in mathematics and accessing the curriculum and his

“ SEC. _

S 8EC, SET.

16 R-53, SEC, SET.
17 R-10.

¥ SET.

¥ R-18,R-9.

2 QEC, SET,

2 SEC, SET.

2 gEC, SET.

¥ R-23, R-29, R-47.
¥ p.23 SET.

¥ SEC.

%6 R-29, R-53.

27 R-53.
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behavior problems had been in remission.”® In reading, Student was one year below grade level,
however, it was his behavior that impacted his ability to comprehend the general education
curriculum; it was not his inability to comprehend the material. Student had shown 1.09 years
growth in reading over the 2010-2011 school year; however, he required specialized instruction
to improve his ability to read grade level texts with fluency and comprehension.”” Student’s
disability of Emotional Disturbance impacted his progress in the academic area of written
expression because he was often resistant to feedback and change and he needed direct
instruction in spelling and grammar.’® Student’s emotional disability impacted his ability to
navigate the school environment and he required specialized instruction in behavior support
services to address his poor interpersonal skills and his resentment of directives from adults, and
to help him understand what constituted socially acceptable behavior.’!  Student’s SET and
SEC, both of whom had worked very closely with Student in school over the 2010-2011 school
year and knew him well, were well equipped with current information that yielded an appropriate
decision on 05/05/11 that Student could rececive educational benefit with 5 hours/week of
specialized instruction in reading, 1.5 hours/week of specialized instruction in written
expression, and 60 minutes/week of behavioral support services, with all services to be provided
outside of general education.*

#5. At the lengthy IEP team meeting on 05/05/11, Petitioner requested a full-time
therapeutic placement.” During the meeting, there was much discussion about Student’s
behavior and educational needs.® DCPS properly determined that Student did not require a full-
time IEP to receive educational benefit; Student had shown growth in reading and writing over
the 2010-2011 school year, he did not require specialized instruction at all in mathematics, and
his behaviors were not so severe at that time.”> DCPS appropriately determined that Student had
the cognitive ability to benefit from instruction with less than a full-time IEP, and that a full-time
placement was not warranted at that particular time. Moreover, the SEC had sent a request for
a placement determination three times to the DCPS least restrictive unit during the 2010-2011
school year in an effort to ascertain the appropriate placement for Student. The first referral was
sent in Nov 2010 afier Student climbed over a locked gate; the second request was in Jan-Feb
2011; and the third request occurred on 05/31/11 which was after the 05/05/11 IEP was
developed and after Student’s behavior became very severe after a two week unexcused absence
from school.*

#6. Lengthy discussions took place at the 03/10/11 and 05/05/11 meetings about
Student’s educational needs and the services required to address his needs. On 05/05/11,
Petitioner requested a full-time therapeutic placement and DCPS did not agree that segregation
with all disabled peers was the least restrictive environment in which Student could receive

2 R-47, SEC, SET.

2 R-47, R-48, SEC, SET.
3 R-48, SEC, SET.

M R48.

32 QEC, SET.

33 R-47, Advocate,

3 R-47, SEC.

* SEC, SET.

% R-18, SEC.
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educational benefit.”” Each party’s position was documented in the 05/05/11 MDT Notes, but
DCPS did not issue a prior written notice at or following the 05/05/11 meeting explaining why it
refused to provide Student with the full-time therapeutic placement that Petitioner requested.’®

#7. When the IEP team met and developed the initial IEP on 05/05/11, Student was
progressing well in math and achieving above grade level on his math assessments and he had
shown 1.09 years growth in literacy (a2 combination of reading and writing) over the past year.*
Although Student was still exhibiting resistance to adult authority and had difficulty accepting
responsibility for his actions and demonstrated behavioral regression after school breaks, Student
was still able to experience academic growth in spite of his disability.*® On 05/05/11, Student
did not require ESY services because he had not experienced any academic regression, he had
made progress in math and reading and writing, DCPS proposed to implement services for
reading and writing until the end of the school year, and it was too early to determine whether
Student required ESY services because the services identified in the newly created IEP had not
yet been implemented.*!

Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

The overall purpose of the IDEA is to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for further education,
employment, and independent living. 34 C.F.R. 300.1.

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall
determine whether the party secking relief presented sufficient evidence to meet the burden of
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide
the student with a FAPE.” S D.C.M.R. E-3030.3. The burden of proof in an administrative
hearing is properly placed upon the party secking relief. Schaffer v. Weast, 44 IDELR 150
(2005).

A hearing officer’s determination of whether a child received a FAPE must be based on
substantive grounds. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of
educational benefit. 34 C.F.R. 300.513(a).
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The first issue to be determined is whether DCPS denied Student a free appropriate
public education (“FAPE”) by failing to evaluate Student within 120 days of the initial referral.

DCPS complied with the statutory requirement to evaluate Student and determine
eligibility within 120 days, pursuant to 38 D.C. Code 2561.02, 34 C.F.R. 300.301. Petitioner
made a written request for DCPS to evaluate Student on 09/07/10 and by 12/13/10 when the
MDT met, DCPS had completed appropriate evaluations and was prepared to determine
eligibility and develop an IEP. The discussions on 12/13/10 did not conclude within the four
hours allotted for the meeting and that was the only reason that eligibility was not determined
and an IEP developed. DCPS again was prepared to meet on 01/05/11 to determine eligibility
and develop an IEP; however, Petitioner cancelled the meeting in order to allow for the
completion of independent evaluations that she had requested after the meeting on 12/13/10.
Delays in completing the process after 12/13/10 were due to Petitioner’s request for independent
evaluations, Petitioner’s non-responsiveness to e-mails and DCPS’ statutory requirement to
include Petitioner in the meeting.** See 34 C.F.R. 300.322, 300.323.

Petitioner failed to meet her burden of proof that DCPS failed to evaluate Student within
120 days of the initial referral. DCPS had completed evaluations, was prepared to determine
eligibility and develop an IEP on 12/13/10 and 01/05/11; both dates were within 120 days of the
initial referral. The delays in determining eligibility and developing an IEP were attributable to
the actions of Petitioner.

The second issue to be determined is whether DCPS denied Student a FAPE by failing to
- provide Petitioner with access to Student’s records, beginning on 09/23/10.

Pursuant to 34 C.F.R. 300.613, DCPS must permit parents to inspect and review any
education records relating to their chlld.ren that are collected, maintained, or used by DCPS.
DCPS must also comply with a request to review records without unnecessary delay and before
any meeting regarding an IEP, and in no case more than 45 days afier the request has been made.

Petitioner argued that Student’s behavioral incident reports had never been provided to
her by DCPS; specifically stating that she did not receive an incident report about Student
climbing over a locked gate. Not only did Petitioner not prove that the missing behavioral
report(s) actually existed; DCPS’ SEC credibly testified that she conscientiously and timely gave
every report contained in Student’s file to Petitioner and that DCPS never prepared a report
about the locked gate incident. Also, all of Student’s school records were made available to
Petitioner and/or her representative by the SET at all meetings with DCPS.** Petitioner failed to
show by a preponderance of the evidence that there were behavioral reports generated by the
school that were not provided to Petitioner. Petitioner failed to meet her burden of proof.

The third issue to be determined is whether DCPS denied Student a FAPE by failing to
develop a BIP as part of his 05/05/11 IEP.

“? Finding #1.
“ Finding #2.
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34 C.F.R. 300.324(a)(2), 5 D.C.M.R. 3007.3 requires the IEP team to consider strategies,
including positive behavioral interventions, strategies, and supports, to address a child’s behavior
that impedes the child’s learning or the learning of others, in the context of developing an IEP.
And, 5 DCMR 3007.3 requires that a BIP be developed and incorporated into the IEP only if a
child’s behavior impedes the child’s learning or the learning of others. In this case, Student’s
behavior did not impede his learning.

Student’s behaviors and behavioral interventions were discussed extensively at the
05/05/11 meeting. Since Student had behavioral problems since the beginning of the 2010-2011
school year, it was prudent and necessary to develop a BIP as part of Student’s 05/05/11 IEP. A
BIP was not developed on (45/05/11 due to time constraints; but Petitioner failed to demonstrate
harm from the failure to develop the BIP. DCPS responded quickly and appropriately to all of
Student’s behavioral ups and downs during the 2010-2011 school year and many interventions
were developed and employed throughout the school year. Student also made progress despite
his disability. As it was, the behavior intervention plans were only as good as for the moment
they were written because Student’s behaviors changed all the time.** The evidence was clear
that Student’s behaviors constantly changed in frequency and form throughout the school year,
and even if a BIP had been developed on 05/05/11, it likely would have been ineffective to
address Student’s behaviors when he returned to school after a two week unexcused absence
because Student’s behaviors then become very severe and beyond the behaviors he had
previously demonstrated.

The Hearing Officer determines that Student was not denied a FAPE by the failure of the
05/05/11 IEP to include a BIP because DCPS already was using appropriate behavioral
intervention strategics and Student’s behavioral problems changed drastically right after
05/05/11 which likely would have rendered the BIP inappropriate, obsolete and non-responsive
to his immediate needs.

The fourth issue to be addressed is whether DCPS denied Student a FAPE by failing to
develop an IEP on 05/05/11 that included sufficient specialized instruction and behavioral
supports to enable Student to receive educational benefit.

“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir, 1988), and the centerpiece for the
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336
F.3d 260, 264 (3d Cir. 2003).

Petitioner alleged that the 6.5 hours/week of specialized instruction outside of general
education and 1 hour/week of behavioral support services prescribed by Student’s 05/05/11 TEP
were insufficient to meet Student’s educational needs. Petitioner argued that Student required a
full-time IEP of 27.5 hours/week of specialized instruction outside general education to address
his chronic disruptiveness in the classroom and continuing behavior problems in school.

* Finding #3.
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In May 2011, as a grader, Student was reading on a 2.75 grade level equivalent. He
had made measurable progress in reading and writing. Student’s cognitive ability was in the
high Average range. Student’s behavior problems in class were not a consequence of his
inability to grasp academics, they were related to his emotionality and his inability to respond to
constructive feedback. Student was able to handle grade level work when focused and on task.
Moreover, Student was able to access the curriculum without any specialized instruction in
mathematics. And, at the time the 05/05/11 IEP was written, Student’s behavior was not so
severe or consistently problematic that he required a full-time IEP.*

Student did receive some educational benefit during the 2010-2011 school year and that
is all that is required in order to provide Student with a FAPE. DCPS provided the “basic floor
of opportunity” that consisted of access to specialized instruction and related services which was
individually designed to provide educational benefit to Student. See Board of Education of
Hendrick Hudson Central School District, Westchester County, et. al. v. Rowley, 458 U.S. 176
(1982). The credible testimony of the experienced SEC and SET was that on 05/05/11, Student
could reccive educational benefit from an IEP that provided 5 hours/week of specialized
instruction in reading, 1.5 hours/week of specialized instruction in written expression and 1
hours/week of behavioral support services, with all services to be provided outside of general
education. Petitioner failed to meet her burden of proof that on 05/05/11, Student required an
IEP with full-time specialized instruction.

The fifth issue to be addressed is whether DCPS denied Student a FAPE by failing to
provide Student with a placement that could implement a full-time IEP in a therapeutic setting
beginning on 05/05/11.

Petitioner argued that Student required a full-time therapeutic setting with a low student
to teacher ratio, individual and group therapy, and an individual and school wide behavior
intervention program and that Student’s needs could not be adequately addressed with the part-
time IEP developed on 05/05/11.

The placement is where the IEP is implemented and Student must only be removed from
an educational setting with non-disabled peers if the nature or severity of the disability is such
that education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily. 34 C.F.R. 300.114, 300.116.

In the present case, DCPS worked with Student intensively over the entire year in an
effort to meet his educational needs; making appropriate behavior intervention adjustments in
response to Student’s behaviors that constantly changed in type and intensity. Under this
paradigm, Student was able to experience academic growth.*® Additionally, over the course of
the 2010-2011 school year, the SEC queried the DCPS least restrictive environment unit three
different times in an effort to ascertain the appropriate placement for Student. On 05/05/11,
Student had made progress in his academics, he had the cognitive ability to access the curriculum
and make progress, and the only impediment to more progress was his behavior, which at the
time the 05/05/11 1EP was developed was not so severe as to warrant a segregated disabled peer

* Finding #4.
* Finding #4.
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environment in order for Student to make academic progress and receive educational benefit.*’
It was only after Student returned to school after a two week absence immediately following the
development of the 05/05/11 IEP, that his behavioral acting out escalated to the point that it
impeded his ability to access the general education curriculum.*®* The 05/05/11 IEP
appropriately identified Student’s needs at the time it was developed.

The Hearing Officer determines that on 05/05/11, Student did not require a therapeutic
placement that could implement a full-time IEP. Petitioner failed to meet her burden of proof
that on 05/05/11, Student required a placement that could implement a full-time IEP in a
therapeutic setting.

The sixth issue to be addressed is whether DCPS denied Student a FAPE by failing to
issue a Prior to Action Notice on 05/05/11 that addressed DCPS’ refusal to place Student in a
full-time therapeutic placement.

Pursuant to 34 C.F.R. 300.503, written notice must be given to the parents of a child with
a disability a reasonable time before the public agency refuses to initiate or change the
identification, evaluation, or educational placement of the child or the provision of FAPE to the
child. The notice must include a description of the action refused by the agency, an explanation
of why the agency refuses to take the action, a description of each evaluation procedure,
assessment, record, or report the agency used as a basis of the proposed or refused action, a
statement about the procedural safeguards, sources for parents to contact to obtain assistance in
understanding the IDEA, a description of other options that the IEP team considered and the
reasons why those options were rejected, and a description of other facts that are relevant to the
agency’s decision.

At the 05/05/11 meeting, Petitioner requested a full-time therapeutic placement and
DCPS did not agree. Prior to that meeting, two other meetings took place on 12/13/10 and
01/05/11, where Student’s needs were discussed in depth. At each meeting, DCPS indicated to
Petitioner that Student’s educational needs did not warrant a full-time IEP and placement.*’ In
fact, Petitioner requested independent evaluations in December 2010 because DCPS did not
agree that Student required the extensive supports that Petitioner felt that Student needed.
Although there was general discussion about the disagreement at the 05/05/11 meeting and slight
documentation was contained in the 05/05/11 MDT Notes, DCPS failed to provide Petitioner
with the written notice required by 34 C.F.R. 300.503. However, Petitioner failed to show harm
by this violation of the IDEA. Petitioner’s rights were timely preserved. Thirteen days later, on
05/18/11, Petitioner filed a due process complaint on the very matter that was in disagreement at
the 05/05/11 meeting. Petitioner failed to meet her burden of proof that Student was denied a
FAPE.

The seventh issue to be addressed is whether DCPS denied Student a FAPE by failing to
include ESY services on Student’s 05/05/11 IEP. :

* Finding #5.
* Finding #7.
* SEC.
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Petitioner alleges that Student demonstrated behavioral regression during breaks in
instruction for holidays and summer and these regressions evidenced the need for ESY services
over the summer of 2011,

ESY services are special education and related services that are provided to a child with
a disability beyond the normal local education agency school year, in accordance with the IEP. 5
D.C.M.R. 3001.1. Extended year services must be provided only if the IEP team determines, on
an individual basis, in accordance with IEP development regulations, that the child needs those
services in order to receive a FAPE. 5 D.C.M.R. 3017,

In May 2011, Student had not shown any academic regression despite breaks for
holidays.>® Student’s 05/05/11 IEP required specialized instruction only in the academic areas of
reading and written expression and those were the areas that Student had shown 1.09 years
growth; he had not shown academic regression in those areas. The DCPS personnel who knew
Student best because they had worked very closely with him over the course of the school year,
i.e., the SEC and SET, didn’t believe that Student required ESY services because he had not
experienced any academic regression despite his disability and despite new behavior problems
that emerged after school breaks. Their assessment of Student’s needs was given the greatest
weight because they had both worked intensively and extensively with Student in the school
setting over the entire academic year.

The Hearing Officer determines that on 05/05/11, DCPS properly determined that
Student did not need ESY services because Student had not demonstrated any academic
regression over the 2010-2011 school year. Petitioner failed to meet her burden of proof on this
issue.

Summary

Petitioner failed to meet her burden of proof that Student was denied a FAPE on any of
the issues presented. All requests for relief are DENIED.,

ORDER
The complaint is DISMISSED with prejudice.
IT IS SO ORDERED.
NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. §1415(1i).

*® Finding #7.
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Date: August 25, 2011 [ Virginia A. Dietrich
Hearing Officer
Copies to:

Petitioner’s Attorney: Domiento C. R. Hill, Esq. (¢lectronically)
DCPS’ Attorney: Tanya Chor, Esg. (electronically)

DCPS (electronically)

SHO (electronically)
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Student Hearing Office
810 First Street, N.E., Second Floor
Washington, DC 20002
Parent, on behalf of )
STUDENT,' ) Case Number: - 9
) pL i o
Petitioner, ) Hearing Date: o Z:"i
) August 12, 2011, Room 2003 @5
) e
THE DISTRICT OF COLUMBIA ) S
PUBLIC SCHOOLS, ) : 2 o
) Hearing Officer: Frances Raskin N T
Respondent. ) ==

HEARING OFFICER DETERMINATION

L JURISDICTION

This proceeding was invoked in accordance with Individuals With Disabilities Education
Improvement Act of 2004 (“IDEA”), codified at 20 U.S.C. §§ 1400 et seq.; D.C. Code §§ 38-
2561.01 et seq.; the federal regulations implementing IDEA, 34 C.F.R. §§ 300.1 ef seq.; and the
District of Columbia regulations at D.C. Mun. Reg. tit. 5-E §§ 3000 et seg.

I1. BACKGROUND

Petitioner is the parent ofa  -year-old student with a disability who attends a public
school in the District of Columbia. On June 14, 2011, Petitioner filed a Due Process Compliant
(“Complaint™) against the District of Columbia Public Schools (“DCPS”) pursuant to the IDEA.

On June 15, 2011, This Hearing Officer was appointed to preside over this case. On June
28, 2011, Respondent DCPS filed a response to the Complaint. Respondent filed its Response
four days after the deadline mandated by IDEA ?

! Personal identification information is provided in Attachment A.

2 If DCPS has not sent a prior written notice under 34 C.F.R. § 300.503 to the parent regarding
the subject matter contained in the parent's due process complaint, DCPS must, within 10 days of
receiving the due process complaint, send to the parent a response that includes (i) An
explanation of why the agency proposed or refused to take the action raised in the due process





On June 24, 2011, the parties participated in a resolution meeting and agreed to continue
their discussions through the end of the resolution period. The parties agreed that the forty-five
day, due process hearing timeline began on July 15, 2011,

On July 20, 2011, this Hearing Officer held a prehearing conference in which Kiran
Hassan, counsel for Petitioner, and Cherie Cooley, counsel for Respondent DCPS, participated.
This Hearing Officer issued a prehearing conference summary and order (“prehearing order™) on
July 29, 2011. On August 2, 2011, this Hearing Officer issued a revised prehearing order, at the
request of Petitioner, to clarify the relief Petitioner seeks in this proceeding.

On August 5, 2011, the parties exchanged five-day disclosures, including witness lists
and documents.

The due process hearing commenced at 9:30 a.m. on August 12, 2011. This Hearing
Officer admitted into evidence the parties’ respective five-day disclosures at the inception of the
hearing.®> Petitioner testified and presented the testimony of three witnesses on her behalf, her
educational advocate (“Educational Advocate™), an expert in clinical psychology and the psycho-
educational and neuropsychological evaluation of students (“Psychological Expert”), and an
outreach director for a service provider who developed a compensatory education plan for the
Student (“Outreach Director™). DCPS presented no witnesses.

The due process hearing concluded at 2:15 p.m. on August 12, 2011.  This Hearing
Officer held the hearing record open until midnight on August 17, 2011, to allow the parties to
file written closing arguments.*

III. - ISSUES PRESENTED

This Hearing Officer certified the following issues for adjudication at the due process
hearing:

A. Whether DCPS denied the Student a free, appropriate, public education (“FAPE”)
on February 10, 2011, and March 31, 2011, by failing to develop individualized educational
programs (“IEP”) that provided the Student sufficient hours of specialized education, a small

complaint; (i) A description of other options that the IEP Team considered and the reasons why
those options were rejected; (iii) A description of each evaluation procedure, assessment, record,
or report the agency used as the basis for the proposed or refused action; and (iv) A description
of the other factors that are relevant to the agency's proposed or refused action, 34 C.F.R. §
300.508(e). Thus, the DCPS Response was due on June 25, 2011.

* This Hearing Officer excluded Petitioner’s exhibits 1, and 3-5 as they were pleadings and
orders, not probative evidence. This Hearing Officer admitted into evidence Petitioner’s exhibit
2, and exhibits 6-36, inclusive, without objection. This Hearing Officer admitted into evidence
Respondent’s exhibits 1-4, inclusive, without objection,

4 Respondent filed its written closing argument at 7:09 p.m. on August 17, 2011. Petitioner filed
her written closing argument at 9:11 p.m. on August 17, 2011.





classroom setting with a small student-teacher ratio, and present levels of performance that
reflect the Student’s dyslexia; and

B. Whether DCPS denied the Student a FAPE by failing to provide him an
appropriate placement on April 6, 2011, for the 2011-2012 school year.

Petitioner requests relief in the form of an order requiring Respondent to revise the
Student’s IEP to provide the Student at least 27.5 hours of specialized instruction outside the
general education setting, and to include present levels of performance that accurately reflect his
current levels of academic performance. Petitioner also seeks an order requiring Respondent to
fund the Student’s enrollment in a non-public school (*Non-Public School’”), with transportation,
Finally, Petitioner seeks compensatory education in the form of tutoring for the Student.

IV.  FINDINGS OF FACT

1. Petitioner is the mother of a  -year-old student (“Student”) who attends a public
elementary school (“DCPS School™).” During the 2010-2011 school year, the Student was in
third grade.’ He repeated the first and second grades.’

2. The Student was found eligible for specialized instruction and related services in
2009.% At that time, the Student’s full-scale IQ was 81, which was in the low average range ’
However, in the areas of functioning that make up the full-scale 1Q, the Student’s abilities vary
significantly, mak1n§ the full-scale IQ an inadequate summary of his unique set of thinking and
reasoning abilities.'” These areas are verbal comprehension, perceptual reasoning, working
memory, and processing speed.'’

3. The Student’s verbal reasoning abilities are much better developed than his
nonverbal reasoning abilities.'> His verbal comprehension and verbal skills are in the average
range.' Maklng sense of complex verbal information and using verbal abilities to solve novel
problems is one of the Student’s strengths.'* In contrast, his nonverbal performance is in the
borderline range.'* Processing complex visual information by forming spatial images of part-
whole relationships and/or by manipulating the parts to solve novel problems without using .

5 Testimony of Petitioner; Petitioner Exhibit 10 (March 31, 2011, IEP); Petitioner Exhibit 15
(June 24, 2009, Confidential Psycho-educational Evaluation),
Testlmony of Petitioner; Petitioner Exhibit 20 (DCPS Third Grade Report Card).
Testlmony of Petitioner.
® Testimony of Petitioner.
? Petitioner Exhibit 15 at 10.
P 1d.
"'1d. at 19,
" 1d. at 3.
P 1d.
“Id.
'* Id. at 10.






words is a weakness for the Student.'®

4. The Student’s verbal comprehension, i.e., verbal reasoning and complex formation, is
in the average range.'” His perceptual reasoning, i.e., nonverbal reasoning, is in the borderline
range and exceeds those of only five percent of his peers.'® This means that the Student has
difficulty with spatial analysis, abstract thinking, and visual motor skills."” He also struggles
with making visual abstractions, seeing visual themes, categorization, and sorting complex ideas
and pictures.”®

5. The Student’s working memory, i.e., ability to sustain attention, concentrate, and
exert mental control is in the average range’' His processing speed, i.e., ability to process
simple or routine visual material without making errors, is in the borderline range and exceeds
only two percent of his same-age peers.”” Thus, processing visual material quickly is a weakness
for the Student as compared to his verbal reasoning ability.”® Because learning often involves a
combination of routine information processing (such as reading) and complex information
processing (such as reasoning), his weakness in the speed of processing routine information may
make the task of comprehending novel information time-consuming and difficult”* This may
leave him less time and mental energy for the complex task of understanding new material. >

6. In 2009, when he was eight years old and in the second grade,”® the Student
performed in the borderline range in overall reading skills.”’ His standard score on the Wechsler
Individual Achievement Test (WIAT-II), in reading was 71, exceeding only three percent of his
same-age peers.”® His achievement in reading was much lower than expected for a child with his
general cognitive ability.” He required intensive assistance to develop basic reading skills.*

7. In 2009, the Student’s overall written language skills were in the low average
range.”! His standard score on the WIAT-II written language composition was 85, which
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exceeded only sixteen percent of his same-age peers.”> His written expression skills were
equlvalent to a student in the second month of first grade.” His spelling ability was equal to a
student in the ninth month of first grade.*® His achlevement was much lower than would be
expected for a child with his general cognitive ability.* Thus this is an area in which the
Student required assistance to help him further develop his skills.*®

8. In 2009, the Student’s writing revealed significant delays in phonetics, reading, and
visual processing.’” He inverted letters such as “s,” “% ” and “b,” which he wrote upside down,
and substituted the letters “x™ for “y” and “y” for “u “ %% His word composition was disorganized
as he drew some letters big and others small crammed letters and words together, and unevenly
spaced them apart.” He was not able to use basic punctuation, including the period at the end of
a sentence.’ He also demonstrated significant grammar and sentence composition errors and
basic copying errors.*’

9. In 2009, the Student performed in the extremely low range in mathematics.*” His
standard score on the WIAT-II in mathematics was 64, exceeding only one percent of his same-
age peers.”” His achievement was much lower than would be expected for a child with his
general cognitive ability.* This showed that he had not acquired basic math concepts and
required intensive assistance to develop these skills.*

10. In 2009, the Student’s oral cxpression skills were commensurate with his
chronological age.*® His standard score on the WIAT-II in oral expression was 106, which
exceeded sixty-six percent of his same age peers.*” However, his listening comprehension skills
were significantly delayed.*® His listening comprehension skills are likely impacted by his
difficulties in working memory.*’
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11. Thus, the Student has severe learning deficits in reading, phonological awareness,
mathematics, and handwriting_j.5{J He shows signs of cognitive impairments in visual perception,
and a mild speech and language impairment.”’ Being retained in school was not effective in
addressing his learning issues.”” He appears have stalled in his acquisition of basic academic
knowledge and basic reading, mathematics, and handwriting.”®

12, On April 6, 2010, DCPS convened a meeting of the Student’s IEP team to review his
June 24, 2009, psycho-educational evaluation.®® Petitioner and her educational advocate
attended the meeting.”® The team reviewed the Student’s cognitive functioning and academic
performance scores on the WIAT-IL*® The team noted that the Student had difficulty with visual
processing; visual integration; motor planning, processing and sequencing; memory, and multi-
step directions.”’ :

13. The June 24, 2009, evaluation recommended that the Student be provided at least
four hours per day of remedial special education services in the areas of reading, reading
comprehension, mathematics, handwriting, and listening comprehension.’ ¥ It recommended that
this remedial instruction be provided one-to-one or in a small group of five children or less.”
The evaluation also recommended that the Student be provided assistive technology to remediate
his lack of basic skills.*®

14. At the April 6, 2010, IEP meeting, the IEP team also reviewed the Student’s January
7, 2010, neuropsychological evaluation.®’ They noted that the neuropsychological evaluation
found that the Student met the criteria for cognitive disorder, not otherwise specified.”® The
neuropsychological evaluation found that the Student had a diffuse frontal lobe dysfunction
affecting his ability to attend to tasks.” It revealed that the Student had problems with spatial
orientation and integration.** The evaluation also diagnosed the Student with dyslexia.®®

O 1d. at 13.

1. at 14,

1,

> 1d.
_ ;: Petitioner Exhibit 6 at 1 (April 6, 2010, DCPS MDT/IEP Mecting Notes).
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5! Petitioner Exhibit 6 at 2.

% Id. This class of disorders is characterized by cognitive dysfunction presumed to be due to the
direct physiological effect of a general medical condition (en-utero insult). Petitioner Exhibit 16
at 10 (January 27, 2010, Report of Neuropsychological Evaluation).

5 Petitioner Exhibit 16 at 10,
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15. The neuropsychological evaluation recommended that the Student be placed in a
classroom with a low student-teacher ratio and specialized instruction in all academic subjects.®®
The evaluation also recommended that the Student receive after-school tutoring to provide a drill

and review of the concepts taught in his classes.®’

16. The IEP team discussed the fact that the neuropsychological evaluation revealed that
the Student had difficulty with visual-spatial integration, motor planning, and multi-tasking,®®
The team noted that the Student had visual and auditory dyslexia.*’

17. On December 13, 2010, the Student’s IEP team met to develop an IEP for the
Student.” The IEP team developed an IEP that provided the Student would receive ten hours per
week of specialized instruction outside the general education setting, 2.5 hours per week of
specialized instruction in written expression in the general education setting, five hours per week
of specialized instruction in reading in the general education setting, and 2.5 hours per week of
specialized instruction in mathematics in the general education setting.”' The IEP also provided
that the Student would receive one hour per week of speech-language therapy and one hour per
week of occupational therapy, outside the general education setting.”*

18. On February 10, 2011, DCPS convened a meeting of the Student’s IEP team to
discuss Petitioner’s concerns about the Student’s progress.” Petitioner and the Educational
Advocate attended the meeting.”* At the meeting, the Student’s special education teacher
(“Special Education Teacher”) informed the team that the Student does not participate in
classroom activities in the large classroom setting.”” The Student’s general education teacher
(“General Education Teacher”) stated that the Student would benefit from a small, intimate
group setting.”® The General Education Teacher stated that the Student has made little progress
in his general education classes.”” The Student’s speech-language pathologist added that the
Student is easily distracted in large settings and cannot focus.”®

19. On February 10, 2011, the IEP team developed a draft IEP that provided the Student
would receive ten hours per week of specialized instruction outside the general education setting,

8 I1d at 11.

4.

7 Id. at 13.

%8 petitioner Exhibit 6 at 2.

1 atl,

" petitioner Exhibit 7 (December 13, 2010, IEP).

"t 1d.

2 d. |

:: Petitioner Exhibit 9 at 1 (Educational Advocate’s Notes of February 10, 2011, IEP meeting). ‘
Id ' |

Id at 5.

S 1d.

I
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2.5 hours per week of specialized instruction in written expression in the general education
setting, five hours per week of specialized instruction in reading in the general education setting,
and 2.5 hours per week of specialized instruction in mathematics in the general education
setting.”” The IEP also provided that the Student would receive one hour per week of speech-
langua%g therapy and one hour per week of occupational therapy, outside the general education
setting.

20. On March 31, 2011, DCPS convened a meeting of the Student’s IEP team to review
and revise the Student’s IEP.®' Petitioner and the Educational Advocate attended the meeting.
The General Education Teacher reported that the Student is making no progress in his general
education class.® The General Education Teacher again recommended that the Student be
placed in a small group setting with accommodations.* Petitioner and the Educational Advocate
requested that the IEP team amend the Student’s IEP to provide full-time specialized instruction
outside of the general education s_etting.85 Petitioner and the Educational Advocate pointed out
to the team that the June 24, 2009, psychological evaluation and the January 7, 2010,
neuropsychological evaluation both recommended that the Student be educated one-to-one or in
a small group sctting.**

21. At the March 31, 2011, IEP meeting, DCPS offered to revise the Student’s TEP to
provide twenty hours per week of specialized instruction outside the general education setting.”’
Petitioner and the Educational Advocate rejected this suggestion, again requesting full-time
specialized instruction outside of the general education setting.*®

22. On March 31, 2011, DCPS developed a final IEP for the Student.*® This IEP also
provided the Student twenty hours per week of specialized instruction outside the general
education setting.’® The IEP team also provided that the Student would receive sixty minutes per
week of speech-language therapy and sixty minutes per week of occupational therapy outside the
general education setting.”’

23. During the 2010-2011 school year, the Student’s general education classroom had

;z Petitioner Exhibit 8 at 7 (February 10, 2011, IEP),
Id

*1 Petitioner Exhibit 11 at 1 (Educational Advocate’s Notes of March 31, 2011, IEP meeting)

52 Petitioner Exhibit 10 at 1 (March 31, 2011, IEP).

¥ r1d at2.

M1,

514

% 1d

¥ Id. at 3.

8 1d.

%9 Petitioner Exhibit 10 at 1.

®1d at7.

L 1d.






20-25 children and one teacher, the General Education Teacher.”? During the 2010-2011 school
year, the Student should have been educated in a classroom with low student teacher ratio, in
order to receive adequate support to address his deficits in all academic areas.” He requires a
small classroom and low student-teacher ratio to address his difficulties with writing, lining up
math problems, working quickly on tests, and multitasking.®® The Student multitasks when
listening to the teacher while taking notes.”

24. Additionally, all of the evaluations of the Student since 2009 suggest that the Student
requires full-time special education services.”® Due to his deficits in core areas (reading math,
and writingg), the Student is unable to make academic progress in the general education
classroom.”’

25. The present levels of performance (“PLOPS™) on the Student’s December 13, 2010,
and March 31, 2011, IEPs do not accurately reflect the Student’s performance.”® The PLOPs do
not reflect the data in the Student’s June 24, 2009, psycho-educational evaluation or his January
27, 2010, neuropsychological evaluation.” The PLOPs also failed to reflect that the Student’s
performance was impaired by his dyslexia,'® Without accurate PLOPs, the Student’s teachers

cannot measure his progress on his IEP goals.'®!

26. Between June 2009 and July 2011, the Student’s academic performance dropped in
reading, writing and mathematics.'” Thus, during these two years, he regressed in all core
academic arcas.'®

27. The Student’s regression was caused by the failure of DCPS to develop IEPs for the
Student that provided appropriate goals, and accurate PLOPs, and sufficient hours of specialized
instruction outside the general education setting.'™ Because the Student has regressed in his
academic functioning, he should receive an assessment designed to determine the amount of
compensatory education required to determine how much tutoring would be required for the

°2 Testimony of Educational Advocate.

%3 Testimony of Psychological Expert.

"I,

»1d.

*1d.

7 Id.

*1d.

*Id.

100 7.

01 7y

192 Id. The Psychological Expert arrived at this opinion by comparing the Student’s academic
performance scores in his June 24, 2009, psycho-educational evaluation with his academic
Pot::irlt:;rmance scores in the July 26, 2011, comprehensive psychological evaluation,

194 Petitioner Exhibit 36 at 1 {August 2011 Compensatory Education Proposal).






Student to regain the skills he lost during the 2010-2011 school year.'®

V. CONCLUSIONS OF LAW

The burden of proof is properly placed upon the party seeking relief.'”® Under IDEA, the
Petitioner must prove the allegations in the due process complaint by a preponderance of the
evidence.'” The burden of proof by a preponderance of evidence requires the trier of fact to
find that the existence of a fact is more probable than its nonexistence before she may find in
favor of the party who has the burden of persuasion.'® In other words, preponderance of the
evidence is evidence that is more convincing than the evidence offered in opposition to it.'%
Unlike other standards of proof, the preponderance standard allows both parties to share the risk
of error in roughly equal fashion,''® except that when the evidence is evenly balanced, the party
with the burden of persuasion must lose.'""

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.'? FAPE is defined as “specially
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.”'"
FAPE “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit from
the instruction.”'"*

DCPS is obligated to provide a FAPE “for all children residing in the state between the
ages of 3 and 21, inclusive.”'"” In deciding whether DCPS provided the Student a FAPE, the
inquiry is limited to (a) whether DCPS complied with the procedures set forth in IDEA; and (b)
whether the Student’s IEP reasonably calculated to enable the Student to receive educational
benefits.®

105 Id :

19 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).

720 U.S.C. § 1415 (i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005) (discussing standard of review).

1% Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).

19 Greenwich Collieries v. Director, Office of Workers® Compensation Programs, 990 F.2d 730,
736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).

"® Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).

" Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994).

220 U.S.C. §§ 1400(d)(1)(A),1412(a)(1).

320 U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

14 Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

11534 C.F.R. § 300.101.

1% Rowley at 206-207.
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In maiters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly 1mpeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.'” In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.''*

VI. DISCUSSION

A. Petitioner Proved that DCPS Denied the Student a FAPE by Failing to
Develop Appropriate IEPs and Provide the Student an Appropriate Educational Placement
During the 2010-2011 School Year.

The IEP is the centerpiece of special education delivery system.''® The adequacy of the
student’s IEP is determined by whether the student has “access to specialized instruction and
related services which are individually designed to provide educational benefit to the
handicapped child.”'** IDEIA does not require that the services provided maximize each child’s

potential,**!

FAPE “consists of educational instruction specially designed to meet the unique needs of
the handicapped child, supported by such services as are necessary to permit the child to beneﬁt
from the instruction. 12 ? The IEP is the centerpiece of special education delivery system."

In developing an IEP, the IEP team must consider the strengths of the child; concerns of
the parents for enhancing the education of the child; the results of the initial or most recent
evaluation of the child; and the academic, developmental, and functional needs of the child.'**
An IEP must include a statement of the child's present levels of academic achievement and
functional performance, including how the ch11d‘s d1sab111ty affects the child's involvement and
progress in the general education curriculum.'® The services provided to the child in the IEP
must address all of the child’s identified special education and related services and must be based

720 U.S.C. § 1415 (D)E)Xii).
"8 esesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). Accord, Kruvant v. District of Columbia, 99 Fed. Appx. 232,233
(D.C. Cir. 2004) (denying relief under IDEA because "although DCPS admits that it failed to
satisfy its responsibility to assess [the student] for IDEA eligibility within 120 days of her
parents' request, the [parents] have not shown that any harm resulted from that error™).
"9 Lilibask ex rel. Mauclaire v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal
quotation marks omitted).
. 2% Rowley, 458 U S. at 201 (1982).
12! 1d. at 198.
122 Rowley, 458 U.S. at 188-89 (citation omitted).
123 Lillbask ex rel. Mauclaire v. Conn. Dep't of Educ., 397 F.3d 77, 81 (2d Cir. 2005) (internal
qzuotatlon marks omitted).

434 C.F.R. § 300.324 (a).
12534 C.F.R. § 300.320 (a) (1); 5 D.C.M.R. § 3007.2 (a).
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on the child’s unique needs and not on the child’s disability.

The term “educational placement” refers to the type of educational program prescribed by
the IEP.'?" “Educational placement” refers to the general educational program, such as the
classes, individualized attention, and additional services a child will receive, rather than the
“bricks and mortar” of the specific school.'*®

An appropriate educational program begins with an IEP that accurately reflects the results
of evaluations to identify the student's needs,'*” establishes annual goals related to those needs,'*
and provides appropriate specialized instruction and related services."”’ The program must be
implemented in the least restrictive environment (“LRE™)."* For an IEP to be “reasonably
calculated to enable the child to receive educational benefits,” it must be “likely to produce
progress, not regression,”' >

Here, DCPS ignored the findings and recommendations of the Student’s June 24, 2009,
psycho-educational evaluation. This evaluation recommended that the Student be provided at
least four hours per day of remedial special education services in the areas of reading, reading
comprehension, mathematics, handwriting, and listening comprehension.™ It recommended
that this remedial instruction be provided one-to-one or in a small group of five children or
less.'*” The evaluation. also recommended that the Student be provided assistive technology to
remediate his lack of basic skills.'*

On April 12, 2010, and again on December 13, 2010, DCPS failed to follow the
evaluator’s recommendation that the Student receive all of his instruction outside the general
education environment.’*’ Instead, DCPS developed IEPs that provided the Student two hours
per day of specialized instruction.®® As a result, between April 12, 2010, and March 31, 2011,
the Student received most of his instruction in a classroom of 20-25 students.'”® As the General
Education Teacher noted at two separate IEP meetings, this prevented the Student from making
any academic progress. '

126 p.C. Mun. Reg. tit. 30 § 3002.1(f). |
g’ T.Y.v. N.Y. Dept. of Educ., 584 F.3d 412, 419 (2d Cir. 2009) (citation omitted).
Id.
12% 34 C.F.R. § 300.320 (a) (1).
13034 C.F.R. § 300.320 (a) (2).
3134 C.F.R. § 300.320 (a) (4).
D220 U.S.C. § 1412 (a) (5); 34 CF.R. §§ 300.114 (a) (2), 300.116 (a) (2).
133 Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998) (internal
q}uotation marks and citation omitted).
134 Petitioner Exhibit 15 at 14.
£35 Id.
I36 Id _
137 Respondent presented no evidence to show that the IEP team found that this evaluation was
invalid or that it relied on other evaluations in developing the Student’s IEP.
138 petitioner Exhibit 7 at 7.
13 Testimony of Educational Advocate.
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Additionally, DCPS failed to incorporate the data from the Student’s June 24, 2009,
psycho-educational evaluation and January 27, 2010, neuropsychological evaluation in the
PLOPs in his IEP. DCPS failed to develop any goals or provide any assistive technology to
address the Student’s dyslexia. As a result, by the end of the 2010-2011 school year, the Student
had regressed in reading, writing, and mathematics.

Thus, Petitioner proved that DCPS denied the Student a FAPE by failing to develop
appropriate IEPs, and provide the Student an appropriate educational placement, during the
2010-2011 school year.

B. Petitioner Failed to Prove that the Non-Public School Would Meet the
Student’s Individualized Needs and is His Least Restrictive Environment.

The IDEA requires that unless the IEP of a child with a disability requires some other
arrangement, the child is educated in the school that he or she would attend if nondisabled.'* In
selecting the least restrictive environment, consideration is given to any potential harmful effect
on the child or on the quality of the services that he or she needs. 141 A child with a disability is
not removed from education in age appropriate regular classrooms solely because of needed
modifications in the general education curriculum.

In the District of Columbia, special education placements shall be made in the following
order or priority, provided, that the placement is appropriate for the student and made in
accordance with IDEA: (1) DCPS schools, or District of Columbia public charter schools
pursuant to an agreement between DCPS and the public charter school; (2) prlvate or residential
District of Columbia facilities; and (3) facilities outside of the District of Columbia.'

To the maximum extent possible children with disabilities should be educated with
children who are non-disabled.'” Special classes separate schooling, or other removal of
children with disabilities from the regular educational environment occurs only if the nature or
severity of the disability is such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.'*

An award of private-school placement is not, like a tutoring award, retrospective relief
designed to compensate for vesterday's IDEA violations, but rather prospective relief aimed at
ensuring that the child receives tomorrow the education required by IDEA.'® The
considerations relevant to determining whether a particular placement is appropriate for a
particular student include the nature and severity of the student's disability; the student's
specialized educational needs; the link between those needs and the services offered by the

1934 C.F.R. §300.116 (c).

M34 CER. §300.116 (d).

"2 1d. at (e).

3D C. Code § 38-2561.02.

434 CFR. § 114 (a)2)(i).

5 1d. at 114 (a)(2)(ii).

146 Branham v, District of Columbia, 427 F.3d 7, 11 (D.C. Cir. 2005) (emphasis in original).
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school; the placement's cost; and the extent to which the placement represents the least restrictive
environment."*’

Here, Petitioner failed to present any evidence regarding the class size, method of
instruction, and student body at the Non-Public School. Petitioner presented no evidence on the
type of specialized instruction and related services the Non-Public School provides, and how it
delivers any such instruction/related services. Petitioner also failed to present any evidence on
how the Non-Public School would address the Student’s disabilities, including his dyslexia.
Additionally, Petitioner failed to present evidence of whether the Non-Public School can
implement the Student’s [EP and whether it would be the Student’s least restrictive environment,

In other words, Petitioner failed to present any evidence that placing the Student at the
Non-Public School would ensure the Student receives the education required by IDEA.'* Thus,
Petitioner failed to prove that the Non-Public School can meet the Student’s individualized needs
or is his least restrictive environment.

C. Petitioner Proved that the Student is Entitled to Compensatory Education.

Where a school system fails to provide special education or related services to a disabled
student, the student is entitled to compensatory education, “i.e., replacement of educational
services the child should have received in the first place.”'* Because compensatory education is
a remedy for pz@ deficiencies in a student's educational program, a finding as to whether a
student was denied a FAPE in the relevant time period is a “necessary prerequisite to a.
compensatory education award.”"*

This inquiry is only the first step in determining whether the Student is entitled to
compensatory education. A compensatory education award is an equitable remedy that “should
aim to place disabled children in the same position they would have occupied but for the school
district’s violations of the IDEA.”">" A compensatory education “award must be reasonably
calculated to provide the educational benefits that likely would have accrued from special
education services the school district should have supplied in the first place.”'*® This standard

M7 1d. at 12 (citing Rowley, 458 U.S. at 202) (noting that "sufficient educational benefit" will
vary from child to child), McKenzie v. Smith, 771 F.2d 1527, 1531 (D.C. Cir. 1985) (affirming
district court's placement decision that took into consideration the student's "individual needs");
id. at 1534-35 (affirming private placement based on match between a student's needs and the
services offered at a particular school)).

48 Branham, 427 F.3d at 12 (reversing District Court order requiring DCPS to fund non-public
school for student because, in part, the record contained no information about the services the

- non-public school would provide, the cost of those services, whether those services would meet

the student's needs, or whether the school would provide the least restrictive appropriate
educational environment).

9 Reid v. District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005).

150 Peak v. District of Columbia, 526 F. Supp. 2d 32, 36 (D.D.C. 2007).

! Reid, 401 F.3d at 518, 523.

152 Id. at 524,
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“carries a qualitative rather than quantitative focus,” and must be applied with “[f]lexibility

rather than rigidi‘ry.”153

Some students may requlre only short, intensive compensatory programs targeted at
specific problems or deficiencies.'™ Others may need extended programs perhaps even
exceeding hour-for-hour replacement of time spent without FAPE. 1%

Here, DCPS denied the Student a FAPE by failing to provide him an appropriate IEP and
placement during the 2010-2011 school year. The evidence is undisputed that the Studerit
regressed in all core academic areas as a result. Thus, the Student is entitled to compensatory
education. :

Petitioner presented a compensatory education plan that included a recommendation that
the Student be awarded 100 hours of tutoring, 20 hours of occupational therapy, and 30 hours of
speech and language therapy.’”® However, this plan contemplates that the Student was denied a
FAPE for the 2009-2010 school year as well as the 2010-2011 school year. It provides no
breakdown of the amount of compensatory education the Student is due for each year, and no
explanation of how the person who prepared the plan arrived at her recommendation.

Additionally, Petitioner failed to present any testimony to support her compensatory
education plan. The Outreach Director, who testified in support of the compensatory education
plan, appeared to have no knowledge of how it was developed and how it should be interpreted if
the Student was denied a FAPE for only one year. The Outreach Director also failed to explain
how the compensatory education plan would remedy the Student’s deficits that resulted from the
denial of FAPE during the 2010-2011 school year. Because Petitioner failed to present
testimony from the person who authored the plan, which left this Hearing Officer with
insufficient information to award compensatory services.

Therefore, Petitioner proved by a preponderance of the evidence that the Student is
entitled to compensatory education but not the amount of compensatory education to which the
Student is entitled. Thus, Hearing Officer will order a Linda Mood Bell evaluation to determine
what compensatory services would be required to address the Student’s deficits.

153 17

154 77

133 Id. See also Thomas v. District of Columbia, 407 F.Supp.2d 102, 115 (D.D.C. 2005) {noting
that it is conceivable that no compensatory education may be required for a denial of FAPE if,,

for example, the student would not benefit from the additional services).
136 Petitioner Exhibit 36 at 2.
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ORDER

Based upon the Findings of Fact and Conclusions of Law herein, on this 28th day of
August 2011, it is hereby:

ORDERED that, on or before September 16, 2011, DCPS shall amend the Student’s IEP,
consistent with the recommendations in this decision, to revise the present levels of performance
to reflect the data in the July 26, 2011, psychological evaluation and the Student’s dyslexia,
specify that he shall receive specialized instruction in all subjects throughout the school day, and

- provide strategies and accommodations to address his dyslexia;

IT IS FURTHER ORDERED that, on or before September 16, 2011, DCPS shalil
amend the Student’s IEP to specify that his least restrictive environment is an out-of-general-
education class, with a low student-teacher ratic not to exceed ten students to each teacher, for
the entire school day; and

IT IS FURTHER ORDERED that, on or before September 30, 2011, DCPS shall fund a
Linda Mood Bell assessment, at a cost not to exceed The Linda Mocd Bell evaluation
shall ascertain the services the Student requires to remedy his deficits in reading, writing, and
mathematics that resulted from the denial of FAPE during the 2010-2011 school year, DCPS
shall then fund the services recommended by the Linda Mood Bell evaluation.

By: [s!_Frances Rastirn
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 1415(1)2).

Distributed to:

Kiran Hassan, Attorney at Law
Cherie Cooley, Attorney at Law
Student Hearing Office '
DCPS
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DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, NE, Second Floor
Washington, DC 20002

on behalf of

Petitioner, s
Hearing Officer: Kimm Massey, Esq."
v
Case No: o
DISTRICT OF COLUMBIA PUBLIC SCHOOLS,

Respondent.

REVISED HEARING OFFICER DETERMINATION'

BACKGROUND AND
PROCEDURAL HISTORY

Student is a year-old male, who attended grade at his neighborhood DCPS high
school during SY 2010/11. ‘

On May 4, 2011, Petitioner filed a Complaint against Respondent DCPS, alleging that DCPS (1)
failed to comprehensively and timely evaluate Student in all areas of disability by failing to
conduct a comprehensive vocational assessment of Student, (2) failed to develop an IEP that was
reasonably calculated to provide Student with educational benefit for SY 2009/10 and SY
2010/11, and (3) failed to provide Student with an appropriate educational placement for SY
2009/10 and SY 2010/11.

On May 19, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS asserted
that (1) Student had an IEP for SY 2009/10 that was revised and updated on March 14, 2011, but
Student has serious truancy issues that prevent DCPS from monitoring Student’s progress and
determining his educational needs, (2) Student had a transition plan for SY 2009/10 that was

' This HOD has been revised to correct the following three typographical errors: (1) Page 9, line 8 — March 2010
was changed to March 2011; (2) Page 9, last line — May 4, 2010 was changed to May 4, 2011; and (3) Page 10, last
line of item 1 — May 4, 2010 was changed to May 4, 2011. The revision date was also added in a parenthetical in
the signature section. No other changes have been made to this document.





updated on March 14, 2011, and DCPS offered to conduct a vocational assessment upon receipt
of consent from Parent, (3) the current DCPS high school is able provide Student with the
necessary services and meet Student’s educational needs, but Student’s truancy issues prevent
him from receiving the services being offered, and (4) Student’s truancy has prevented DCPS
from determining whether additional assessments are required, but DCPS recently received a
court-ordered psychoeducational evaluation that it planned to convene a meeting to review.

On June 3, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. Petitioner
indicated that it would take DCPS’s offer to conduct a vocational assessment under consideration
and advise of the client’s decision.”> The hearing officer issued the Prehearing Order on June 9,
2011.

By their respective disclosure letters dated June 22, 2011, Petitioner disclosed twenty-six
documents, numbered 1 through 27 with no Exhibit 3 (Petitioner’s Exhibits 1 —2 and 4 —27),
and DCPS disclosed eight documents (Respondent’s Exhibits 1 — 8).

The hearing officer convened the due process hearing on June 29, 2011.> DCPS’s disclosed
documents and Petitioner’s Exhibits 1-2, 6-8, and 12-27 were admitted into the record without
objection. DCPS objected to Petitioner’s Exhibits 4 and 5 on the ground that records are not in
issue, to Petitioner’s Exhibits 9 and 10 on the ground that these evaluations were not made
available to the IEP team before the Complaint was filed, and to Petitioner’s Exhibit 11 on the
ground that the team had no opportunity to review this evaluation because it was completed one
day prior to the five-day disclosure deadline. The hearing officer admitted Petitioner’s Exhibits
4 and 5 over objection but indicated that the lack of a fax confirmation for Exhibit 4 would be
taken into account. The hearing officer admitted Petitioner’s Exhibits 9 and 10 over objection
but indicated that the fact that DCPS did not have access to the evaluations at the time the IEPs
were developed would be taken into account. The hearing officer also admitted Petitioner’s
Exhibit 11 over objection so as to have information about Student’s current status but indicated
that the fact that DCPS did not have access to the evaluation at the time the IEPs were developed
because the evaluation did not exist would be taken into account.

Thereafter, the hearing officer received opening statements and testimonial evidence, limiting the
scope of the testimony of Petitioner’s two evaluating experts to what would have been apparent
about Student two years ago on the ground that the evaluations at issue are simply too recent to
have been considered by DCPS at the time of the relevant IEP meetings. After receiving closing
statements, the hearing officer concluded the hearing.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA™), 20 U.S.C.
§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

? Petitioner advised by an email sent on June 8, 2011 that it was accepting DCPS’s offer to conduct the vocational
evaluation; hence, Petitioner’s claim for failure to timely and comprehensively evaluate was resolved prior to the
hearing.

" * Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.






ISSUE(S)

The issues to be determined are as follows:

Did DCPS fail to develop IEPs reasonably calculated to provide educational benefit for
SY 2009/10 and SY 2010/11?

Did DCPS fail to provide an appropriate location of services for SY 2009/2010 and SY
2010/11?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

Student is a year-old male, who attended grade at his neighborhood DCPS
high school during SY 2010/11.*

Student’s current IEP is dated March 14, 2011. The IEP identifies Student’s primary
disability as Specific Learning Disability (“SLD”) and requires Student to receive 7 hours
of specialized instruction per week in general education with no related services. The
specialized instruction is to be provided in the academic areas of mathematics, reading,
and written expression; hence, the IEP contains two annual goals for mathematics, and
three annual goals each for the areas of reading and written expression. Baseline data for
each academic area is provided from the results of Student’s 11/13/09 KTEA-II, which
reveals that Student was performing at the following level: Math Concepts &
Applications — 3.0 grade equivalent (“GE”); Math Computation — 4.5 GE; Letter and
Word Recognition — 2.1 GE; Reading Comprehension — 3.8 GE; Written Expression —
2.1 GE; and Spelling — 3.7 GE. The IEP also includes a Post-Secondary Transition Plan,
which recites that it was based on a March 8, 2011 administration of the C.I.T.E.
Academic Learning Styles and Work Interest Inventory assessments, and includes
selected results from the assessment. The Transition Plan also contains two annual goals
each in the areas of post-secondary education/training and employment, but the baseline
data sections are populated with goal-related objectives instead of baseline data.’

Student’s previous IEP was dated March 17, 2010. That IEP also identified SLD as
Student’s primary disability, required Student to receive 7 hours of specialized instruction
in general education with no related services, contained baseline data from an 11/13/09
administration of the KTEA-II, and contained a Post-Secondary Transition Plan. The IEP
required the specialized instruction to be provided in the areas of mathematics, reading
and written expression, with the same two annual goals for mathematics as the current
IEP, the same three annual goals for reading as the current IEP along with an additional
(4“‘) goal, and the same three annual goals for written expression as the current IEP.

* Testimony of Student.
5 Respondent’s Exhibit; Petitioner’s Exhibit 17.





Instead of repeating the baseline data associated with each goal, the baseline section

under each goal contains goal-related objective. The Transition Plan included with the

| IEP contains the same annual goals in the areas of post-secondary education/training and
employment as the current IEP, and also goal-related objectives in the baseline data
sections below the goals.®

4. The copies of Student’s Progress Reports for October 28, 2010 and December 3, 2010
that were included in the administrative record are difficult to read but seemingly indicate

that Student was failing all the classes he was taking during the first and second
advisories of SY 2010/11.”

5. Student’s IEP Progress Report for Period 3 of SY 2009/10 (1/27/10 — 4/12/10) indicated
that Student was making No Progress on either of his math goals, but was Progressing
towards all four of his reading goals and all three of his written expression goals.
However, Student’s IEP Progress Report for Period 3 of SY 2010/11 (1/22/11 - 3/25/11)
indicated that Student was making No Progress on any of his IEP goals.?

6. Student’s Discipline Report for the first semester of SY 2010/11 states that Student was
suspended for a total of 6 days that semester. Specifically, Student was suspended from
9/30/10 to 10/4/10 for leaving school without permission, and Student was suspended
from 11/18/10 to 11/22/10 for “any other Tier 3 behavior.”®

7. Student’s June 22, 2011 DCPS Transcript indicates that Student has earned 13.5 credits
toward graduation and has received the following grades during the past four school
years: one D and seven Fs for SY 2007/08; one B+, one C+, one C, one C-, three Ds, and
three Fs for SY 2008/09; one C, seven Ds, and three Fs for SY 2009/10; and nine Fs for
SY 2010/11. According to the transcript, as of June 22, 2011, Student ranked 245 out of
the 245 members of his class.'°

8. Student feels that his teachers helped him more and were willing to explain things to him
during SY 2009/10 when he was in 10™ grade, but during SY 2010/11 when he was in the
11™ grade the teachers were no longer willing to fully explain things to him. He would
so he did not understand."!

9. During SY 2009/10, Parent called the Special Education Coordinator (“SEC”) at
Student’s current school and asked the SEC to get Student extra help with his school

work1 2and counseling services; however, Parent never heard anything back from the
SEC.

¢ Respondent’s Exhibit 1; Petitioner’s Exhibit 12.
7 Petitioner’s Exhibits 13-14.

8 Respondent’s Exhibit 3; Petitioner’s Exhibit 18.
*Petitioner’s Exhibit 16.
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10. Student’s June 22, 2011 DCPS Attendance Summary for SY 2010/11 indicates that
Student was present for only 52.5 of the 182 days of instruction."

11. Student acknowledges that his attendance was not very good during SY 2010/11. Student
had a son in March 2010, near the end of SY 2009/10, which negatively affected his
attendance at the end of SY 2009/10 and throughout all of SY 2010/11. Student’s son
has asthma. So during SY 2010/11, Student missed school 2 to 3 times per week due to
issues with his son, such as taking his son to the hospital. Once, Student went to the
office at school and said that he needed to leave to school to take his son to the doctor.
When the school officials told Student he could not leave, Student set a locker on fire so
that he could leave. In fact, everyone had to leave after the fire.

Then, in November 2010, Parent suffered a stroke and Student began visiting her
in the hospital and helping to take care of her once she returned home, which resulted in
an even worse attendance record.'*

12. DCPS’s December 2010 Notes Report for Student reveals that one or more teachers from
Student’s current DCPS high school repeatedly called Student’s home during the 1*
semester of SY 2010/11 to discuss Student’s excessive truancy. On September 21, 2010,
a teacher spoke with Parent, whose speech was badly slurred, and who stated that she had
just suffered a stroke. On September 23, 2010, Student’s teacher advised Parent by
phone that Student had not been attending period 1 regularly and Parent expressed
surprise. On October 1, 2010, a teacher noted that Student still had not reported to class
despite repeated phone calls home, so the teacher left a message for Parent with Student’s
aunt.

13. In early 2011, the attendance officer at Student’s current school referred Student to the
District of Columbia Superior Court for truancy. Hence, Student has had a probation
officer since March 22, 2011. Student must report in to his probation officer weekly,
meet with the probation officer once per week, meet curfew and attend school. Although
Student has been generally compliant, he has not complied with the requirements of
refraining illegal drug use and attending school regularly. The probation officer does not
know why Student is not going to school, but Student seems stressed with respect to the
physical care of his mother and the care of his son. Moreover, the probation officer is of
the opinion, based on her interactions with Student, that Student has limited
comprehension/low intelligence.'®

14. On April 18, 2011, the report of Student’s court-ordered psychoeducational evaluation
was issued. The background information section of the report states that Student came to
the court’s attention as a result of being charged with Person in Need of Supervision-
Truancy and that Student has been having attendance issues since SY 2007/08. The
report indicates that Student had 54 unexcused absences during SY 2007/08, 45 excused
absences (sic) during SY 2008/09, 53 unexcused absences during SY 2009/10, and 31

' Respondent’s Exhibit 4.

' Testimony of Student.

** Petitioner’s Exhibit 15.
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unexcused absences between September and December of SY 2010/11. Student reported
to the evaluator that he does not attend school regularly because he has to take care of his
mother, who recently suffered a massive stroke in November 2010, and because his son is
often sick. Student’s performance on the assessments administered revealed that he has a
Full Scale IQ score of 71, which is in the Borderline range, and that he is functioning at
the following grade equivalencies (“GE”): Total Achievement — 4.1 GE; Broad Reading
— 3.8 GE; Broad Mathematics — 4.6 GE; Broad Written Language — 4.0 GE.
Personality/emotional testing revealed, inter alia, that Student has difficulties coping with
losses, troubled relationships, and academic issues. With respect to academics, Student
has had academic problems since elementary school and feels as if teachers do not
provide him with adequate assistance to succeed. Hence, Student avoids attending
school, and when he does attend, he does not participate and will lay his head on the
desk. Ultimately, the evaluator rendered the following diagnoses, among others: Mood
Disorder NOS, Reading Disorder, Mathematics Disorder, Disorder of Written
Expression, and Borderline Intellectual Functioning.'’

15. On April 22, 2011, a clinical psychologist issued an Addendum to Student’s April 18,
2011 court-ordered psychoeducational evaluation. The Addendum stated that more
specific recommendations regarding Student’s educational planning had been requested,
and the psychologist proceeded to make the following recommendations, among others:
a school placement with a significantly reduced teacher/pupil ratio, an updated IEP with
markedly increased hours of special education intervention, in-school counseling, and a
tutor to help with make-up work at home. '

16. The clinical psychologist who issued the Addendum to Student’s April 18, 2011
psychological evaluation noted that at the time Student’s March 2010 and March 2011
IEPs were developed, Student’s baseline data reflected that he was performing at a 3" to
4™ grade level, which was approximately 6-7 years below his actual grade levels, and the
psychologist opined that under those circumstances the 7 hours of inclusion services
provided in the IEPs were inappropriate and insufficient to allow Student to make
progress. The psychologist pointed out that Student has made little to no progress since
the 11/13/09 KTEA-II, and the psychologist further opined that Student needs
intervention to address his mood and depression, and a higher quantity of assistance with
his academics to make a change from his current pattern of avoiding and not attending
school. The psychologist is of the opinion that Student’s mood problems became very
pronounced when Student was in 4™ grade and began experiencing significant academic
difficulties. The psychologist further notes that Student began having significant
attendance problems at school during SY 2007/08, even though Parent’s medical
concerns and Student’s new baby were much more recent developments. Hence,
Student’s interpretation that his mother’s medical condition and his new son have
interfered with his ability to go to school does not correlate with the objective data
showing that Student has been missing/avoiding school for 4 years. With respect to the
Addendum recommending markedly increased intervention, a reduced teacher/pupil ratio,
tutoring and in-school counseling for Student, the psychologist opined that Student has
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probably needed these interventions since 4™ grade but has certainly needed them since
2007 when his absences increased dramatically and his mood began to noticeably
deteriorate."

17. On May 4, 2011, Petitioner’s counsel forwarded to DCPS a copy of Student’s April 18,
2011 psychoeducational evaluation report and April 22, 2011 addendum with a cover
letter stating that counsel was filing a Complaint with the Student Hearing Office
“contemporaneously with the provision of these evaluations.”

18. On June 20, 2011, the report from Student’s court-ordered psychiatric evaluation was
issued. The evaluator relied upon the following sources of information to prepare the
report: the evaluator’s interview with Student; the Court Order for the psychiatric
evaluation; and a “Memo to Student Hearing Office” from petitioner’s counsel, which is
most likely the attachment to the Complaint filed in this matter. The evaluator rendered
the following Axis I diagnoses: Major Depressive Disorder; Dysthymic Disorder;
Cannabis Abuse; and Learning Disorder NOS. The evaluator explained that dysthymic
disorder is diagnosed when people suffer from symptoms of chronic low level depression
for at least two years, and that Student’s symptoms for major depressive disorder include
symptoms of depression, guilt, decreased ability to enjoy activities, and feelings of
hopelessness. The evaluator opined that Student’s problems with “school attendance and
repeated suspensions” are the direct result of his mood disorder and emotional
disturbance, and that Student has not been emotionally available to benefit from his
public education because of his untreated psychiatric conditions. The evaluator
recommended, infer alia, a small and highly structured classroom environment for
Student in a program with the ability to address emotional needs which interfere with
Student’s ability to be available for his education.’!

19. Although Student’s June 20, 2011 psychiatric evaluation was based solely on Petitioner’s
counsel’s “Memo to Student Hearing Office,” an interview with Student and the Court
Order for a psychiatric evaluation, the psychiatrist who conducted the evaluation is of the
opinion that Student’s dysthymic disorder began when Student was approximately 14 to
15 years old, as Student’s symptoms began to appear then. However, the psychiatrist
acknowledged that there is no way to diagnose dysthymic disorder without allowing two
years to lapse. The psychiatrist opined that the dysthymic disorder is at a low level and
was present for several years, which led to the development of Student’s major
depressive disorder and had a direct correlation to Student’s drug use, which the
evaluator characterized as self-medication. The evaluator further opined that Student’s
major depressive disorder started at least 6 months ago, but could have been present
longer although it’s hard to tell when the condition switched from dysthymic disorder to
more severe depressive symptoms. The evaluator had an opportunity to review some of
Student’s school records subsequent to his evaluation of Student and is of the opinion that
the records corroborated the information Student had previously provided during his
interview. The evaluator does not believe that Student can remediate his attendance

' Testimony of Child Psychologist.
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problems without higher levels of intervention. However, although the evaluator
recommended a full-time IEP for Student at the due process hearing in this case, the
evaluator stated that he could only comment on the social/emotional aspects of a full-time
program and that the tutoring, specialized instruction and related components of the IEP
would have to be developed by other experts.??

20.On June 20, 2011, Petitioner provided DCPS with a copy of Student’s psychiatric
evaluation.”

21. June 22, 2011 was the five-day disclosure date for this case, and the hearing officer
convened the due process hearing on June 29, 2011.

22. The Notes from the parties’ May 13, 2011 resolution session meeting indicate that DCPS
advised Petitioner that Student has had a significant attendance issue for the past three
years, with the result that he has not been available to receive his IEP services. DCPS
offered to convene a meeting to review Student’s psychoeducational evaluation and
addendum, to conduct a vocational assessment of Student, and to discuss the site location
and compensatory education. However, Petitioner’s counsel was unwilling to accept the
offer because DCPS was not offering the private site location requested in the instant
Complaint.?*

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. Appropriateness of the IEPs

The free appropriate public education required by IDEA is tailored to the unique needs of each
child with a disability by means of an IEP. See Board of Education of the Hendrick Hudson
Central School District, Westchester County, et al., v. Rowley et al., 458 U.S. 176, 182 (1982).

In the instant case, Petitioner alleges that Student’s two most recent IEPs are totally
inappropriate because, inter alia, they provide for only 7 hours of specialized instruction in an
inclusion environment when Student was performing significantly below grade level, they do not
provide for behavioral support services although Student was experiencing significant mood
problems, the goals and other aspects of the IEPs did not change over the two-year period even
though Student was struggling and not making sufficient progress, and the transition plans are
vague.

On the other hand, DCPS maintains that Student’s IEP goals did not change because he did not
master the goals, which is a result of his excessive absences that have led to his academic

*2 Testimony of Child and Adolescent Psychiatrist.
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struggles.. DCPS also maintains that Petitioner failed to meet its burden of proof in this case
because the bulk of Petitioner’s evidence focused on Student’s current status, based upon very
recent evaluations, and did not address the information available to DCPS at the time the IEPs in
question were developed.

A review of the evidence in this case reveals that Petitioner presented evidence concerning (1)
Student’s March 17, 2010 IEP, which covered the limited portion of SY 2009/10 from March 17,
2010 through the end of the school year in June, Summer 2010, and the portion of SY 2010/11
extending from August 2010 through March 2011, and (2) Student’s March 14, 2011 IEP, which
is relevant only from the limited period from March 14, 2011 through May 4, 2011, when
Petitioner filed the instant Complaint. Hence, although Petitioner alleged claims concerning SY
2009/10 and SY 2010/11, Petitioner failed to present any evidence regarding the IEP in effect for
Student for most of SY 2009/10 -- namely, the approximately 7-month period extending from
August 2009 through March 17, 2010.

With respect to the limited time period covered by Petitioner, the evidence demonstrates that
Student’s IEPs provided him with only 7 hours of specialized instruction in an inclusion
environment and no behavioral support services although he was performing 6 to 7 grades below
grade level, his grades were spiraling down to mostly and/or all Fs, and his attendance was
increasingly poor and reflected a serious truancy problem. Moreover, the transition plan
included in each IEP did not include appropriate baseline data for the transition goals listed.
Based on this evidence, the hearing officer concludes that Petitioner has met its burden of
proving that from the period beginning March 17, 2010 and ending May 4, 2011 DCPS failed to
provide Student with an appropriate IEP. However, for reasons noted above, Petitioner has
failed to meet its burden of proof on this claim with respect to the period extending from August
2009 through March 17, 2010.

Moreover, Petitioner failed to present evidence sufficient to prove exactly what an appropriate
IEP for Student should include. Hence, Petitioner’s psychological evaluator indicated merely
that Student required markedly increased intervention, a reduced teacher/pupil ratio, tutoring and
in-school counseling for Student but failed to specify the frequency and duration of services
required or the goals to be addressed through the provision of the services. Similarly, although
Petitioner’s psychiatric evaluator recommended a full-time IEP for Student, the evaluator
candidly admitted that he lacked the experience and training to speak to the tutoring, specialized
instruction and related components an appropriate IEP for Student would include. The hearing
officer further notes that all of the evaluation data Petitioner relies upon was obtained subsequent
to the development of both of the IEPs at issue, and Petitioner rejected DCPS’s attempt to
convene a meeting to review the new evaluation data and discuss Student’s site location and
compensatory education. Under these circumstances, the hearing officer has determined to order
DCPS to convene an IEP meeting to review Student’s new evaluation data; revise Student’s IEP
to provide for more specialized instruction, a sufficient amount of behavioral support services,
and an appropriate transition plan, as determined by the IEP team; determine an appropriate site
location; and discuss and determine the amount of compensatory education that will compensate
Student for DCPS’s failure to provide him with an appropriate IEP from March 17, 2010 through
May 4, 2011.






2. Appropriateness of the Assigned Location of Services

Under IDEIA, a public agency must provide an appropriate educational placement for each child
with a disability, so that the child’s needs for special education and related services can be met.
See 34 C.F.R. § 300.17; 34 C.F.R. §§ 300.114-300.120.

In the instant case, Petitioner alleged that DCPS failed to provide Student with an appropriate
~ location of services during SY 2009/10 and SY 2010/11. However, Petitioner presented little, if
any, evidence in support of this claim. At best, Petitioner presented expert opinion testimony
that Student requires a reduced teacher/pupil ratio and a small and highly structured classroom
environment in a program with the ability to address his emotional needs, while Student’s class
at his current DCPS high school consists of 245 students. As noted above in the previous
subsection, however, the expert opinion testimony is based upon very recent evaluation data that
was not available to DCPS at the start of SY 2009/10 and SY 2010/11, and that Petitioner has
failed to allow DCPS an opportunity to review at an IEP team meeting. The hearing officer
further notes that Petitioner failed to present at the due process hearing even a scintilla of
evidence about the types of programs, services and student/teacher ratio the current DCPS high
school is capable of providing. Under these circumstances, the hearing officer concludes that
Petitioner has wholly failed to meet its burden of proof on this claim.

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. On or before August 1, 2011, DCPS shall convene an IEP meeting to (i) review Student’s
April 18, 2011 psychoeducational evaluation, April 22, 2011 Addendum to the
pscyhoeducational evaluation, and June 20, 2011 psychiatric evaluation, as well as any
new vocational evaluation data that may be available; (ii) revise Student’s IEP to provide
for an increased and appropriate amount of specialized instruction in a proper setting, a
sufficient amount of behavioral support services, and an appropriate transition plan, as
determined by the IEP team; (iii) determine an appropriate site location for
implementation of the revised IEP; and (iv) discuss and determine the appropriate amount
of compensatory education, which must be more than zero, that will compensate Student
for DCPS’s failure to provide him with an appropriate IEP from March 17, 2010 through
May 4, 2011.

2. All remaining claims and requests for relief in Petitioner’s May 4, 2011 Complaint are
DENIED AND DISMISSED WITH PREJUDICE.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
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District Court of the United States without regard to the amount in controversy within ninety

(90) days from the date of the Hearing Officer Determination in accordance with 20 U.S.C. §
1415(Q0).

Date: 7/18/2011 /s/ Kimm Massey
(Date of Revision = 8/24/11) Kimm Massey, Esq.

Hearing Officer
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